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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TONY ASBERRY,
CDCR #P-63853,

Plaintiff,

VS.

JEFFREY BEARD; D. PARAMO;
WALKER; SILVA; BENYARD;
ALLEMBY; RUTLEDGE;
HERNANDEZ: CHOW; NEWTON;
TOLEDO; GODINEZ; TAYLOR,;
MORALES; JANE & JOHN DOES,

Defendants

l. PROCEDURAL HISTORY

Tony Asberry (“Plaintiff”), a state prisoner currently incarcerated at the Rig

Civil No. 13cv2573 WQH (JLB)

ORDER:

1) DISMISSING SECOND
AMENDED COMPLAINT

FOR FAILING TO STATE

A CLAIM PURSUANT )
TO 28 U.S.C. § 1915(e)(2)(B)(ii)
AND § 1915A(b)(1)

[Doc. No. 31]

AND

%/? DENYING PLAINTIFF'S
OTIONS FOR PHYSICAL

LIBRARY USE AND

PRELIMINARY

INJUNCTIVE RELIEF

[Doc. Nos. 26, 29]

J. Donovan Correctional Facility (“RJD”) Ban Diego, California is proceeding pro
in this civil action pursuant to 42 U.S.C. § 1983.
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In his original Complaint, Plaintiff leged various RJD officials violated Hhis

Eighth Amendment right to be free fronuet and unusual punishment by providing |
inadequate medical care after he wasdiemed there in March 2012 from Califorr
State Prison-Sacramento. Plaintiff further alleged RJD officialsalid retaliation fol
his having filed CDC 602 inmai&ppeals and a prior civil rights action related to
medical care in the Eastelstrict of California. SeeCompl. (Doc. No. 1) at 2-14,

On April 22, 2014, the Court granted Plaintiffs Motion to Proceedorma
pauperis(“IFP”) pursuant to 28 U.S.C. § 1915(a), but simultaneously dismisse
Complaint sua sponte for failing to stateclaim upon which relief could be grant
pursuant to 28 U.S.C. § 1915(e)(2) & 8§ 1915AMmYc. No. 15). Specifically, the Cou
dismissed Plaintiff’'s claims against Defendants Cate and Paramo because his |
“contain[ed] virtually no allegation that either of [them] knew of or took any par
personally causing him constitutional injurkd. at 6-8. The Court further found th
while Plaintiff's allegations of chronic loweack pain were suffiently pleaded to sho
an “objectively serious medical need” under the Eighth Amendnakat, 10, he failed
to allege further facts to show thatfBedants Walker, Silvd)enbella, Chow, Newtor
or Doe, acted with deliberatedifference to that needd. at 11-12. Finally, the Cou
found Plaintiff's allegations of retaliatioalso failed to state a claim because
Complaint did not contain sufficient factuaatter to show any named defendant t
adverse action against him because he esest@ constitutional right, that their actid
failed to advance a legitimate correctionallgoathat his First Amendment rights we
in any way chilled as a resultld. at 12-13. Plaintiff was granted leave to file
Amended Complaint to correct these deficies, and cautioned that because an ame
pleading supersedes the original, any clawstse-alleged would be considered waiv|
Id. at 13-14.

On June 11, 2014, Plaintiff submitteériast Amended Complaint which delet
reference to Defendants Calxnbella, and John Doe, Medical Doctor, but which
alleged his Eighth Amendment claims against previously-named Defendants V|
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Silva, Chow, and Newton, and alleged additional accessuidscclaims against new
added Defendants Beard, BergjaAllemby, Rutledge, Heamdez, Toledo, Godine
Morales, Taylor, and unidentifiethne and John Does (Doc. No. 24).

On June 17, 2014, Plaintiff also filedViotion for Preliminary Injunctive Relig
(Doc. No. 26) related to a &w” policy in RJD Fac-B Buildig 6, which he describes
a “campaign directed &eeping him awake.ld. at 8. On June 26, 2014, Plaintiff al
filed a Motion requesting court-ordergehysical library use” (Doc. No. 29).

In the interim, on June 24, 2014, Plaintitiéd a Notice indicating his desire to fi
a Second Amended Complaint (Doc. No. 27%duhon claims that he “never receivg
the Court’s April 22, 2014 Order dismissing his original complaint for failing to st
claim, and therefore, he did not have thpgortunity to correct his mistake[s]” when

filed his First Amended Complainkd. at 2. Therefore, whemm June 30, 2014, Plaintiff

submitted a Second Amended Complaint (Ode. 31), the Court accepted it for filif
as the now-operative pleading in light of the liberality required my.FE.Qv.P. 15,
Plaintiff's pro se status, and his claimsmai-receipt as alleged in his June 24, 2
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Notice! SeeFED.R.QV.P.15(a)(2) (“The court should freely give leave [to amend] wher

justice so requires.”)Jnited States v. Wepb55 F.2d 977, 979 (9th Cir. 1981) (“Ru
15’s policy of favoring amendments toepdings should be applied with extre
liberality.”) (internal quotation omittediEldridge v. Block832 F.2d 1132, 1135 (9th C
1987) (applying Rule 15’s leave to amendnstards “even more liberally to pro
litigants.”).

111

111

' The Court’s docket shows that its April 22, 2014 Order (Doc. No. 15), was serve
Plaintiff by mail at the address currently listed in the docket, and was not returr

undeliverable by the United States Post Offi8ee In re Bucknur@51 F.2d 204, 207 (9th Cif.

1991) (“Mail that iscﬁ)roperly addressed, stamped, and deposited into the mail is presum
received by the addressee . . . The presumption can only be overcome by clear and cq
evidence that the mailing was not, in fact, accomplishede®; also Nunley v. Clg/ of L¢
Angeles52 F.3d 792, 796 (9th Cir. 1995) (noting that where court’s docket included not
that a judgment was mailed and not returned by the post office, its receipt may be ass
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II.  SCREENING OF SECOND AMENDED COMPLAINT

A. Standard of Review

As Plaintiff is aware, notwithstanding RSP status or the payment of any par
filing fees, the Prison Litigation Reform Act (“PLRA”) obligates the Court to re\
complaints filed by all persons proceeding IFP and by those, like Plaintiff, wh
“incarcerated or detained any facility [and] accused aéentenced for, or adjudicats
delinquent for, violations of criminal law ¢ie terms or conditions of parole, probati
pretrial release, or diversionary progrartas soon as practickbafter docketing."See
28 U.S.C. 88 1915(e)(2) and 1915A(lJnder these statutes, the Court must sua sy

dismiss complaints, or any portions theredfjch are frivolous, malicious, fail to state
a claim, or which seek damages fronfethelants who are immune. See 28 U.S.C|

1915(e)(2)(B) and 1915A;0pez v. Smitl203 F.3d 1122, 1126-27 (9th Cir. 2000)
banc) (8 1915(e)(2))Rhodes v. Robinspr621 F.3d 1002, 1004 (9th Cir. 201
(discussing 28 U.S.C. § 1915A(b)).

All complaints must contain “a short aplin statement of #hclaim showing that

the pleader is entitled to relief.”"EB.R.Qv.P. 8(a)(2). Detailethctual allegations ar|
not required, but “[tjheadbare recitals of the elements of a cause of action, suppor
mere conclusory statements, do not suffideshcroft v. Igbgl556 U.S. 662, 678 (200¢
(citing Bell Atlantic Corp. v. TwombJ¥50 U.S. 544, 555 (2007)). “Determining whet
a complaint states a plausiblaich for relief [is] . . . a comixt-specific task that requirg
the reviewing court to draw on itadicial experience and common senséd. The
“mere possibility of misconduct” falls shart meeting this plausibility standarttl.; see
also Moss v. U.S. Secret Seryigg&2 F.3d 962, 969 (9th Cir. 2009).

“When there are well-pleaded factual allegations, a court should assum
veracity, and then determine ather they plausibly give rige an entitlement to relief.

Igbal, 556 U.S. at 679%ee also Resnick v. Hay&d 3 F.3d 443, 447 (9th Cir. 2000)

(“[W]hen determining whether a complaint €s claim, a court nstiaccept as true 8
allegations of material fact and must coustthose facts in the light most favorablg
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the plaintiff.”); Barren v. Harrington 152 F.3d 1193, 1194 (9th Cir. 1998) (noting t
8§ 1915(e)(2) “parallels the language ofieeal Rule of Civil Procedure 12(b)(6)").

However, while the court “ha[s] an ldmtion where the petitioner is pro g
particularly in civil rights cases, to constrthee pleadings liberally and to afford t
petitioner the benefit of any doubtiiebbe v. Pliley627 F.3d 338, 342 & n.7 (9th C
2010) (citingBretz v. Kelman773 F.2d 1026, 1027 n.1 (9@ir. 1985)), it may no
“supply essential elements of claims that were not initially pleld€y v. Board of
Regents of the Uravsity of Alaska673 F.2d 266, 268 (9th Cir. 1982). “Vague ¢
conclusory allegations of offial participation in civil rights violations are not sufficig
to withstand a motion to dismisslId.

B. Respondeat Superior and Individual Liability

First, Plaintiff re-names RJD WardBaramo, and addsfiley Beard, the currer
Secretary of the California DepartmefiCorrections and Rehabilitation (‘CDCR”),
Defendant$. SeeSecond Amend. Compl. (Doc. No. 31) at 2. Plaintiff claims Par
and Beard are “in charge” of “every faciligt RID” and “all prisons in the State
California,” respectivelyjd., but his Second Amended Complaint, like his origi
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contains no “further factual enhancemeaxplaining what either of these Defendants

did, or failed to do, whie resulted in a violation dfis constitutional rightsSee Igbal
556 U.S. at 678. “Because vicarious liabilisyinapplicable to . . . § 1983 suits
plaintiff must plead that each government-@él defendant, through the official’'s ov
individual actions, has violated the Constitutionld. at 676;see also Jones

Community Redevelopment Agent ity of Los Angele§33 F.2d 646, 649 (9th Cir.

1984) (even pro se plaintiff mustllege with at least me deee of particularity overt ac
which defendants engaged in” in order to state a claim).

111

111
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2 Plaintiff's original Complaint named Matthew Cate, Jeffrey Beard’s predecessar, a:

Defendant, but his claims against Cate were also dismissed on respondeat superior
SeeApril 22, 2014 Order (Doc. No. 15) at 6-8.
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Therefore, the Court finds PlaintiffSecond Amended Complaint fails to “st:
a claim for relief that is plausible on itade” as to either Defendant Paramo or Be
Igbal, 662 U.S. at 678 (citinwombly 550 U.S. at 570).

C. Inadequate Medical Care Claims

Second, Plaintiff's Second Amended Compiaepeats his claims of inadequis

medical care against Drs. SilvChow, Newton and Walkér.SeeSecond Amend.
Compl. at 2-4, 6-7. Specifically, Plainti#-alleges that he suffefrom chronic lower

back pain that “shoots dowms legs,” and that he is “unable to walk any distan
without “collaps[ing].” Id. at 9. Plaintiff admits Drs. Walker, Silva, and Ch
authorized and extended his wheelchair ismjed him a mobility-impaired vest, a
prescribed physical therapy in responséirepeated requests for medical care
CDCR 7262 “Medical Slips.”ld. at 6-7. Plaintiff further claims that while he “cant
list each date as they relate to the fadtg admits to havénad “(5) MRI exams
including two in contrast, plus one CT scarhost of X-rays” and to have “underga
nerve testing.’ld. at 9. Plaintiff concludes Drgvalker, Silva, Chow, and Newton, wt
“was much less concern[ed] with Plaintiffiguries,” and who threatened to withdrd
his ongoing wheelchair “chrono” based on what “studies have shown,” all “did not
“to fix [his] lower back,” and therefore, wefdeliberately indifferent” to his needsd.

at 2, 4.

As Plaintiff was previously apprised, #the government is obliged under tl:le

Eighth Amendment to provide medical caréntwarcerated prisoners in its custody, o
“deliberate indifference to serious medigakds of prisoners constitutes the unneces
and wanton infliction of pain . . . proscribed by the Eighth AmendmeBstelle v.

Gamble 429 U.S. 97, 103, 104 (1976) (citatiamdanternal quotation marks omitteq).

¥ While Plaintiff's original Complaint included inadequate medical care claims ag
Defendant Denbella and an additional unnamed John Doe doctor, his Second A
Complaint does not name these parties; therefore, ang urported claim against them
waived. SeeApril 22, 2014 Order (Doc. No. 15) at 14-1 &ltingmg v. Atiyeh 814 F.2d 565
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567 (9th Cir. 1987) (“All causes of action allege@moriginal complaint which are not alleged

in an amended complaint are waived.”).
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Seealso Hudson v. McMillian503 U.S. 1, 9 (1992) (Eighth Amendment does
guarantee a prisoner the right to the medical treatment of his choice).

“A determination of ‘deliberate indifference’ involves an examination of
elements: (1) the seriousness of the priseneredical need and (2) the nature of
defendant’s response to that neeMtGuckin v. Smith974 F.2d 1050, 1059 (9th C
1991),overruled on other grounds by WMX Techs., Inc. v. Millé4 F.3d 1133 (9t
Cir. 1997) (en banc) (citingstelle 429 U.S. at 104).

“Because society does not expect thasoners will hae unqualified access {
health care, deliberate irifirence to medical needs aunts to an Eighth Amendme
violation only if those needs are ‘seriousHudson v. McMillian503 U.S. 1, 9 (1992
citing Estelle 429 U.S. at 103-104. “A ‘serious’ mediceded exists if the failure to tre
a prisoner’s condition could result in furtregnificant injury or the ‘unnecessary a
wanton infliction of pain.” McGuckin 914 F.2d at 1059 (quotirigstelle 429 U.S. af
104). “The existence of an injury thaeasonable doctor or patient would find import
and worthy of comment or treatment;etlpresence of a medical condition t
significantly affects an individual's daily fawities; or the existence of chronic a
substantial pain are examples of indications that a prisoner has a ‘serious’ n

medical treatment.Id., citing Wood v. Housewrigh®00 F.2d 1332, 1337-41 (9th Cir.

1990);Hunt v. Dental Dept.865 F.2d 198, 200-01 (9th Cir. 1989).

Plaintiff's repeated allegations of r@mic lower back pain severe enough
compromise his ability to “walk any disteel’ without “collaps[ing]” are still sufficien
to show an objectively serious medical n&ESecond Amend. Compl. atdcGuckin
914 F.2d at 105%arner v. HazzardNo. 06-CV-0985, 2008 WL 552872, at *6 (N.
N.Y. Feb. 27,2008) (holding that severe bpain, especially if long-lasting, can amot
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to a serious medical need). Thus, the Csiill finds, for purposes of screening pursugnt

t0 28 U.S.C. §1915(e)(2) and § 1915A, thatrRitiihas a serious medical need requir
attention under the Eighth Amendme®eeMcGuckin 974 F.2d at 1059.
However, even assuming Plaintiff's bag&in is sufficiently objectively seriou
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to invoke Eighth Amendment protection, he was previously directed to include
amended pleading enough factual contenhtasthat the doctors who treated him 4
whom he wishes to sue, acted witleliderately indifference” to his needkl. at 1060;
see also Jett v. Pennet39 F.3d 1091, 1096 (9th Cir. 2006).

Plaintiff was specifically informed thhts amended pleading msiLcontain “factua
content,”lgbal, 556 U.S. at 678, which demonstrates “(a) a purposeful act or fail
respond to [his] pain or possible medicaéd, and (b) harm caused by the indifferen
Wilhelm v. Rotmar80 F.3d 1113, 1122 (citinkett 439 F.3d at 1096). Plaintiff wa
also cautioned that the requisite state afdris one of subjecte/recklessness, whig

entails more than ordinary lack of due c&eow v. McDaniel681 F.3d 978, 985 (9th

Cir. 2012) (citation and quotation marks omittedjjhelm 680 F.3d at 1122, and th
“[a] difference of opinion between a phyisic and the prisoner—or between med
professionals—concerning what medical caepj@ropriate does not amount to delibel

indifference.” Snow 681 F.3d at 987 (citin§anchez v. VilB91 F.2d 240, 242 (9th Cifr.

1989));Wilhelm 680 F.3d at 1122-23. Finally, Plafiitvas advised he “must show th
the course of treatment the doctors chose was medically unacceptable un
circumstances and that the defendants chlfusecourse in conscious disregard of
excessive risk to [his] health.Snow 681 F.3d at 988 (citation and internal quotati
omitted).

Plaintiffs Second Amended Complaint, however, contains no facts sufficis

show that Drs. Silva, Chow, Newton, or Wakvere deliberately indifferent to his plight

by “knowing of and disregarding an[y] excessiigk to [Plaintiff's] health and safety.

Farmerv. Brennajb11 U.S. 825, 837 (1994). Insteadshmaply repeats his conclusory

allegations that while his doctors providaich with a wheelchair, a mobility-impairg
vest, multiple diagnostic tests, and physitarapy, they nevertheless acted W

“deliberate indifference” because thayled to “fix” his lower back. SeeSecond Amend.

Compl. at 2. “A pleading that offers ‘lals and conclusions’ or ‘a formulaic recitati
of the elements of a cause of action,” withtha support of factual allegations that st

-8- 13cv2573 WQH (JLB)
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a claim that is plausible on itace, simply “will not do.”Igbal, 556 U.S. at 678 (quotin

Twombly 550 U.S. at 555, 5703ee alsaCampos v. Srivastay&lo. 1:10-cv-641-LJOt

MJS, 2012 WL 1067168, at *3 (E.Bal. Mar. 28, 2012) (“[AHoctor is not a warrantd
of cures or required to guanae results.”) (citation omittedRobinson v. GreeiNo. 89
C 20083, 1989 WL 57783, at *1 (N.D. lll. Adr3, 1989) (finding prisoner failed to stg
a claim of deliberate indifference under the Eighth Amendment where officialg

alleged to have “shuffled” th@aintiff, who complained ofspurs on the vertebrae in hi

neck, a deteriorating disc in his loweadk, and gastric problems of an undetermi
nature,” between doctors fordvious tests and x-rays,hd to have provided “differer
kinds of medications, all to no avail,ebause “[tjhe Constitution does not guarantg
cure for a prisoner’s ailments.”).

Accordingly, the Court finds that Ptdiff Second Amended Complaint also fa
to state an Eighth Amendmenadequate medical care claagainst Drs. Walker, Silva

Chow, and Newton, and that these claimstnaigain be dismissed pursuant to 28 U.§.

8 1915(e)(2)(B)(ii) and 8 1915A(b)(1)5ee Lope2203 F.3d at 1126-2Resnick213
F.3d at 446.

D. Access to CourtLlaims

In his original Complaint, Plaintiff allegto have been denied appropriate med
care at RJD “in retaliation fottiis having filed “602’s” and a previous civil action in
Eastern District of California “relating tthe cause of his lower back injuriesSee
Compl. (Doc. No. 1) at 8. The Court found Plaintiff failed to allege facts sufficig
show that any adverse actibad been taken against hiracausdie had engaged in af
protected conduct, that any defendant’s actions failed to advance a legitimate corr
goal, or that his First Amendmenghts were chilled as a resulSeeApril 22, 2104
Order at 12-13 (citingRhodes v. RobinsprA08 F.3d 559, 567-68 (9th Cir. 2005).
111

While Plaintiff was granted leave to and this retaliation claim, his Seco
Amended Complaint does not appear lege any medical retaliation whatsoev
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Instead, Plaintiff alleges that a hostrwly added Defendants (Benyard, Allem
Rutledge, Hernandez, Toledo, Godinez, rMes, and Taylor), placed him in t
Administrative Segregation Unit (“Ad-Segdh April 17,2013, based on allegations
he had “submitted . . . anonymous notes gfitavolving “serious misconduct” and wj
a “threat to the safety oesurity of the institution."SeeSecond Amend. Compl. at 9, 1

Plaintiff contends Defendants Rutledge, Benyard, Allemby,Hemhandez “knew or

should have known” he did “nothing wrongid“should not have retain[ed] him in A
Seg,"id. at 14, but that they acted togeth@hvibefendants Toledo, Godinez, Taylor, g
Morales, who inventoried and storeds hpersonal property, including his “leg
documents” at the time he was sent to Ad-$®gyder to deny him “access to court
Id. at 9-12. Plaintiff admits that while neas granted access to his property while in
Segq in order to “retrieve what he need[&al]itigate his pending case in the East
District,” which he identifies as Cad. 2:11-cv-2462-KIM-KJIN, his paperwork h
been “tossed,” some folders were empty, and one was midsingt 10-12. Plaintiff
claims that as a result, he “had ltbgate his case thr[ough] discovery and ot
proceedings” without the missing materiald. at 12.

Prisoners do “have a constitutional righpetition the government for redress
their grievances, which includes a reasseaight of access to the courtdd’Keefe v.
Van Boening82 F.3d 322, 325 (9th Cir. 199@);cord Bradley v. HaJl64 F.3d 1276
1279 (9th Cir. 1995). IBounds v. Smitl30 U.S. 817 (1977), the Supreme Court |
that “the fundamental constitutional right of access to the courts requires
authorities to assist inmates in the prepanaand filing of meaningful legal papers
providing prisoners with adequgdaw libraries or adequadssistance from persons w
are trained in the law.ld. at 828.
111
111

To establish a violation of the right &mcess to the courts, however, a prisc
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must allege facts sufficient to showath (1) a nonfrivolous legal attack on |
conviction, sentence, or catidns of confinement has beémistrated or impeded, ar
(2) he has suffered an actual injury as a redudtwis v. Caseyb18 U.S. 343, 353-5
(1996). An “actual injury” is defined as€tual prejudice with respect to contempla
or existing litigation, such as the inabilityrteeet a filing deadline do present a claim.
Id. at 348;see also Vandelft v. MoseXl. F.3d 794, 796 (9th Cir. 1998ands v. Lew;js

886 F.2d 1166, 1171 (9th Cir. 198Benan v. Hall83 F.3d 1083, 1093 (9th Cir. 1996).

The actual injury requirement applies evarcases “involving substantial systems
deprivation of access to court,” includinigose alleging “total denial of access {(
library,” or “an absoluteleprivation of access #&dl legal materials."Lewis 518 U.S. af
353 n.4.

Here, while Plaintiff has identified a pending “non-frivolous” civil action wh

raises a constitutional challengdlfte conditions of his confinemesge Christopher V.

Harbury, 536 U.S. 403, 415 (2002) (to state an act@essurts violation, plaintiff mus
describe the non-frivolous natuwéthe “underlying cause of action, whether anticipd
or lost”), he has nevertheless failed to further allagge act by Defendants Benya

Allemby, Rutledge, Hernandez, Toledo, GainMorales, or Tagk which constitute$

an “actual injury” in the pursudf his Eastern District cas&ee Lewis518 U.S. at 348
355. For example, while Plaintiff claims somn@dentified “legal materials” were log
he does not offer any furthexganation as to what these materials were, why they
relevant to his pending litigatn, or how their loss causedrhio suffer “actual prejudic
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with respect to [his] existing litigation, such as the inability to meet a filing deadline

to present a claim.’Lewis 518 U.S. at 348.

Moreover, a court “may take notice pfoceedings in otlecourts, both withirn
and without the federal judicial system{hiose proceedings have a direct relatiol

matters at issue.””Bias v. Moynihan508 F.3d 1212, 1225 (9th Cir. 2007) (quot

Bennettv. Medtronic, Inc285 F.3d 801, 803 n.2 (9th Cir. 20P@lterations in original)}

Thus, this Court takes judicial notice of docket proceedingssberry v. Cateet al,

-11- 13cv2573 WQH (JLB)
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Eastern Dist. Cal. Civil Case No. 2:11-2462-KIJM-KJN, a civil rights action Plainti
first initiated in September 2011, alleging Eighth Amendment failure to proted
inadequate medical treatment claims agamdtiple prison officials at California Sta
Prison, Sacramentdedd., March 7, 2013 Findingsnd Recommendations (“F&Rs
(Doc. No. 97).

Plaintiff alleges to havkeen separated from his “lgnaterials”—from April 17
2013, when he was first placed in Ad-Sed ais personal property was inventoried §
stored, through May 4, 2013, when he wascteted to R&R for the purpose of allowi
[him] to go through his legal boxes to retrievbat he need[ed] to litigate his pendi
case in the East. Dist. Court,” and until J27e 2013, when hdlages prison officials
investigation resulted in a finding that “noag[his] personal mperty including lega
materials w[]ere missing,” and he was for¢editigate his case thr[ough] discovery a
other proceedings without his legal materiaBéeSecond Amend. Compl. at 9-1
However, during this time, Plaintiff filed twaeparate motions in the Eastern District,
seeking injunctive relief, and another segksimilar relief, both challenging the sal
deprivation of legal materials thiaé now raises in this actiortfeeEastern Dist. Civi
Case No. 2:11-cv-2462-KIM-KJIN (Doc. Nos. 103, 135, 153). In response
Magistrate Judge Kendall J. Newman ordeaecopy of Plaintiff's motions be servs
upon RJD’s Warden, and directdte Warden to “inform the court of the status
Plaintiff's access to his legal mateggland his “missing legal propertylt. Doc. Nos.

105, 154, 158. After the Wardeomplied, Plaintiff’'s motions were ultimately denigd.

SeeDoc. Nos. 120, 136, 180. However, Ptdfrwas able to vigorously prosecute H
claims thereafter, which is genced by the various subsequent motions he filed se

* Plaintiff filed Objections to U.S. Magistrate Judge Kendall J. Newman’s March 7,
F&Rs to grant in part and deny in part ants’ Motion to Dismiss Plaintiff's Secor
Amended Complaint in East. Dist. Civil Case No. 2:11-cv-02462-KIM-KJN on March 25

(Doc. No. 98), approximately three wedledorehe alleges his legal materials were confiscated.
up

Plaintiff also filed a Motion to Amend and/or File a I[1)Iemental Complaint (Doc. No. 9
April 5, 2013, and since that time, has filed more than 25 subsequent motions, re
objections, and notices in Eastern District Civil Case No. 2:11-cv-02462-KJM-&dal.e.g.
Doc. Nos. 102, 103, 104, 107, 111, 112,114, 118, 119, 121, 125, 127, 128, 129, 135, 1
146, 147, 149, 153, 155, 158, 161, 166, 168, 171, 176, 181, 182, and 183.
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an emergency protective order (Doc. No. 1819 appointment counsel (Doc. No. 128),

requesting a court-ordered physical and mdrgalth examination (Doc. Nos. 125, 12[7),

compelling discovery (Doc. Nos. 142, 155hdaseeking clarification, vacation, an

reconsideration of various Cdurders (Doc. Nos. 168, 165/1). Indeed, as of the dgte

of this Order, Plaintiff's civil action remas active and pending before the Eastern

District of California.

Thus, neither Plaintiff's Second Amendé€dmplaint nor the Eastern District pf

California’s docket in Civil Case No. P1-cv-2462-KIJM-KJN contain any sufficiep
factual matter to support the “actual injury” iwh is required to state a plausible cldi
for relief based on the dextiof Plaintiff's right to access to the courtsewis 518 U.S.
at 353-55jqgbal, 556 U.S. at 678. Because PlaintifEiment alleged that “a complaint h
prepared was dismissed,”thiat he was “so stymiediy Defendant Benyard, Allemby

Rutledge, Hernandez, Toledo, Godinez, Morale3aylor’s actions that “he was unabl

to even file a complaint,” direct appeal patition for writ of habeas corpus that was pot

“frivolous,” Lewis 518 U.S. at 351Christopher 536 U.S. at 416, his access to cou

rts

claims in this action must be dismissed for failing to state a claim upon which gect

1983 relief can be granteee LopeZ03 F.3d at 1126-2'Resnick213 F.3d at 446
E. DoeDefendants

Finally, Plaintiff also names “Jane and John Does” as Defendants, but his o

basis for liability is that they “work at RJ” “are employed in some official capacity,

and that they “violated [his] righin some form or anotherSeeSecond Amend. Comp|.
(Doc. No. 31) at 5. This plainly insufficient. SeeFED.R.Qv.P. 8(a) (to “state a claifm

for relief” a pleading “must contain: . . .)(2 short and plain statement of the cla

showing the pleader is entitled to relief[.]ibal, 556 U.S. at 678 (noting that while

m

Rule 8 “does not require ‘detailed factudlegations,” . . . it demands more than|an

unadorned, the defendant-unlawfuligrmed-me accusation.”) (quotiigrombly 550
U.S. at 555)Sherman v. Yakaf®49 F.2d 1287, 1290 (9th Cir. 1977) (“It [is] incumb
upon [plaintiff] to allege withat least some degree ofrpeularity overt acts which

11%
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defendants engaged in” which support his claims.).
[lI. P LAINTIFF "'SMOTION FOR PRELIMINARY INJUNCTIVE RELIEF

On June 20, 2014, Plaintiff filed a Moti seeking preliminary injunctive religf

pursuant to ED.R.Qv.P. 65 (Doc. No. 26). In this Motion, Plaintiff claims R

Correctional Captain Stout, Sergeant Ojeadad Officers Helmick, Fontaine, Virgers,

Eaton, and Carrigall assigned to Facility B, whete remains in Ad-Seg, have bgen

“taking shifts in a campaign directed leteping him awake” by instituting a “new”

security check policy which requires thenus® a metal device to make contact with
cell door twice an hourSeePl.’s Mot. at 3-8. Plaintiff claims the policy amountg
cruel and unusual punishment as prohibiigdhe Eighth Amendment, because he “
not been allowed to sleemse 5-19-14,” and he seeksaud order “that will allow him
to sleep without RJD officials interferingld. at 5, 11.

“A preliminary injunction is an extraonsary remedy never awarded as of righ
Winter v. Natural Resources Defense Council, 1665 U.S. 7, 24 (2008) (citatic
omitted). “The proper legalatdard for preliminary injurive relief requires a party {

demonstrate ‘that he is likelto succeed on the merits,athhe is likely to suffef

irreparable harm in the absence of prelimynatdief, that the balance of equities tips
his favor, and that an injunota is in the public interest.”Stormans, Inc. v. Selecls86
F.3d 1109, 1127 (9th Cir. 2009) (quotivnter, 555 U.S. at 20).

To show irreparable harm, the “plaintifiust show that he is under threat
suffering ‘injury in fact’ that is concrete apadrticularized; the tl@at must be actual af
imminent, not conjectural or hypothetical; it stle fairly traceable to the challeng
action of the defendant; and it must be kkéhat a favorable judicial decision w
prevent or redress the injurySummers v. Earth Island Insb55 U.S. 488, 492 (200¢
(citing Friends of Earth, Inc. v. Laidla Environmental Servs. (TOC), In628 U.S. 167
111
180-181 (2000)). In sum, an injunction “maryly be awarded upon a clear showing

> None of these RJD officials have been named as Defendants in this case.
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the plaintiff is entitled to relief."Winter, 555 U.S. at 22.

In this case, Plaintiff’'s Motion for Prelimary Injunction must be denied becat
Plaintiff has failed to state claim against any named Defendant, has not shown tf
is “likely to succeed on the m&g” of any claim, that “thdalance of equities tips in h

favor,” or that the issuance of an injuractiin his case would sex\the public interest.

Winter, 555 U.S. at 20.

In addition, an injunction “binds onkye following who receive actual notice
it by personal service or otherwis (A) the parties; (B) #h parties’ officers, agent
servants, employees, and attorneys; and{gr persons who are in active concer|
participation with [them].” ED.R.Qv.P. 65(d)(2). In generdlja] federal court may

Ise
nat

IS

of
5,
t or

1

iIssue an injunction if it has personal gdiction over the parties and subject mater

jurisdiction over the claim; it may not attetrp determine the rights of persons
before the court.”Zepeda v. INS7/53 F.2d 719, 727 (9th Cir. 1985). One “becom

not

S ¢

party officially, and is required to take action in that capacity, only upon service

summons or other authority-asserting meastating the time within which the pal
served must appear to defendfurphy Bros., Inc. v. Michetti Pipe Stringing, In626
U.S. 344, 350 (1999%kee also Hitchman Coal & Coke Co. v. Mitche5 U.S. 229
234-35 (1916).

Thus, even if Plaintiff could satisfy all tNginterfactors justifying extraordinar

injunctive relief under Rule 65, at this stagfehe proceedings the Court simply lag

jurisdiction overanyparty, or any of the RJD officialPlaintiff seeks to enjoin, for the

are not, and never have been, ndmme parties in this caséepeday/53 F.2d at 727-2§.

IV. PLAINTIFF 'SMOTION FOR LIBRARY USE

Plaintiff has also filed a Motion requexy that the Court waive S.D. Cal. Log
Rule 7.1.f.1’s requirement that he fdeseparate document t@med “Memorandum o
Points and Authorities” in support of his motipos in the alternatie, for the Court tc
111

ty

ks
3

al

direct RJID officials to grant him physicatcess to the law library in order to conduct
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“legal research.”SeePl.’s Mot. (Doc. No. 29) at 4.

First, the Court liberally construes alibmissions by persons like Plaintiff w
proceed without the assistance of counsel, and regularly waives many of its ow
Rules requirements in order to ensure thpto se litigant’s substéve claims are no
rejected for technical reasons and are instead resolved on the r8est®rofessiona
Programs Group v. Department of Commer2é F.3d 1349, 1353 (9th Cir. 199
(noting district judge’s broad discretiondepart from local ruléwhere it makes sens
to do so and substantial rights are not atestak Indeed this Court has already waiv
many Local Rule violations when it acceptedffiing no fewer than seven of Plaintiff
previous submissions in this casgeeDoc. Nos. 4, 22, 23, 25, 28, 30, 32.

N L
t

]
4)
e

red
S

Insofar as Plaintiff requests physical access to RJD’s law library so that he it

conduct “legal research,” his Motion must be denied.Ldwis the Supreme Cou
expressly disavowed any freestanding titutsonal right to law library access f(
prisoners.Lewis 518 U.S. at 350-51. Indeed, even befawis the Ninth Circuit helg
that because “the Constitution does notrgotee a prisoner unlimited access to a
library, . . . [p]rison official§may] of necessity . . . recatle the time, manner, and pla
in which library facilities are usedl’inquist v. Idaho State Bd. of Correctioii§6 F.2d
851, 858 (9th Cir. 1985).

V.  CONCLUSION AND ORDER

Good cause appearind, IS HEREBY ORDERED that:

1) Plaintiff’'s Motions for Preliminary ljunctive Relief (Doc. No. 26) and fq
Library Use (Doc. No. 29) aleENIED.

2)  Plaintiff's Second Amended Complain@$SMISSED for failing to state
an Eighth Amendment inadequate medazak claim as to Defendants Paramo, Be)
Walker, Silva, Chow, and Newton pursuant to 28 U.S.C. 88 1915(e)(2)(b)(ii
1915A(b)(1). Because Plaintiff has been poegly apprised of his pleading deficienc

with regard to this claim, further leave to amen®ENIED as futile. See AE ex rel.

Hernandez v. County of Tular@66 F.3d 631, 636 (9th Cir. 2011) (noting district cou
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discretion to deny leave to amend where r@aneent would be futile, especially in cg
where plaintiff has been granted opportunity but has failed to cure known plg
deficiencies).

3) The Clerk isDIRECTED to terminate this action as to Defendants G
Paramo, Denbella, Beard, Walk8&ilva, Chow, and Newtoas well as to all John ar
Jane Doe Defendants.

4)  Plaintiff's Second Amended Complaint is furtidSMISSED for failing
to state an access to courts claim agaDefendants Benyard\llemby, Rutledge
Hernandez, Toledo, Godinez, Morgsle and Taylor pursuant to 28 U.S

8§ 1915(e)(2)(B)(ii) and 8§ 1915A(b)(1), bwith leave to amendSeelucas v. Dept. of

Corrections 66 F.3d 245, 248 (9th Cir. 1995) (periam) (“Unless it is absolutely cled
that no amendment can cure the defect.a pro se litigant is entitled to notice of
complaint’s deficiencies and an opportunity amend prior to the dismissal of t
action.”).

5)  PlaintiffisGRANTED forty five (45) days leave from the date this Or
is filed in which to filea Third Amended Complaint whiae-alleges his access to coy

se
bad

ate
d

C.

Ar
he
he

der
rts

claims against Defendants Benyard, AllsmRutledge, Hernandez, Toledo, Godinez,

Morales, and Tayloonly, which adds no new claims defendants, and which cures t
deficiencies of pleading identified in tH@rder. Plaintiff’'s Third Amended Complai

must also comply with#b.R.Qv.P. 8, and be complete inaetswithout reference to his

prior pleadings.SeeS.D.CAL. CIVLR 15.1;Hal Roach Studios, Inc. v. Richard Feir
& Co., Inc, 896 F.2d 1542, 1546 (9th Cir. 1989) ({pAamended pleading superse(
111
111
111
111
111
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the original.”); King, 814 F.2d at 567 (“All causes of action alleged in an orig
complaint which are not alleged am amended complaint are waived.”).
IT 1S SO ORDERED.

DATED: August 12, 2014

Gt 2. A
WILLIAM Q. HAYES
United States District Judge

® Plaintiff is cautioned that should his Third Amended Complaint still fail to sta
access to courts claim upon which relief may laatgd, or should he otherwise fail to com
with this Order, his civil action will be dismissed in its entirety, without further leave to ar
and may hereafter be counted as a “strike” against him pursuant to 28 U.S.C. § 192§
McHenry v. Renne84 F.3d 1172, 1177-79 (9th Cir. 1996). “Pursuantto § 1915(%), a pri
with three strikes or more cannot proceed IFftrews v. King398 F.3d 1113, 1116 n
Cir. 2005). “Strikes are prior cases or appeals, brought while the plaintiff was a prisoner
were dismissed on the ground that they were frivolous, malicious, or failed to state aidl
(internal quotations omitted), “even if the district court styles such dismissal as a deni
gn_soner’s application to file the action without prepayment of the full filing fé¥Neal v.

rice, 531 F.3d 1146, 1153 (9th Cir. 2008).
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