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ns, Inc. v. Bragg et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOE HAND PROMOTIONS, INC., Case No. 13-cv-02725-BAS(JLB)

Plaintiff, ORDER DENYING
DEFENDANTS’ MOTION TO
DISMISS

(ECF NO. 14)

V.
MARC S. BRAGG, eth,

Defendants.

commercial distributor and licensor sporting events, commenced this act
against Defendants Marc 8ragg and Cynthia Motsch, both individually a

doing business as Sally and Henryoghouse Bar & Grill (collectively

amended, 47 U.S.C. 88 60%, seq, the Cable & Television Consumer Protect
and Competition Act of 1992, asnended, 47 U.S.C. 88 558, seq, California
Business and Professis Code 88 17200et seq (“UCL”), and conversion
Defendants now move to dismiss Plaintiff's Complaint under Federal Rul
Civil Procedure 12(b)(1), (b)(6) and (b)(7).
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On November 13, 2013, Plaintiff Joe mthPromotions, Inc. (“Plaintiff’), a

“Defendants”), alleging violations of the Communications Act of 1934,

DC. 23
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nd

as

on
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The Court finds this motion suitablfor determination on the papers
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submitted and without oral argumertseeCiv. L.R. 7.1(d)(}. For the following
reasons, the CouBENIES Defendants’ motion to dismiss.
l. BACKGROUND

This action arises out of evenitsvolving the broadcast of an “Ultimat
Fighting Championship” program on Nowber 17, 2012 at Sally and Henry
Doghouse Bar and Grill at 3515 5th &we, San DiegoCA 92103 (the
“Doghouse Bar”). (ECF NdL (“Complaint”) at 1 18.)

Plaintiff is a Pennsylvania corporati with its principal place of busines

located at 407 E. Pennsylvania Blv&easterville, Pennsylvania 19053ld. (at

e

V’S

5S

71 6.) Defendants Marc S. Bragg and @yatMotsch are named in the Complaijnt

individually and doing business as the DogtmBar. Plaintffalleges Defendant
Bragg and Motsch were the owners, opa licensees, permittees, persons
charge and/or individuals with dominioogntrol, oversight, and management
the Doghouse Bar on November 17, 2012, the night of the broadtésat {1 7-
10.) Plaintiff additionally keges that Defendants Braggd Motsch had the righ
ability, and obligation to supervise tlagtivities of the Doghouse Bar during t
broadcast. I¢. at 11 11-14.)

Plaintiff further alleges that it was gttad exclusive contractual rights to t
“‘nationwide commercial distoution (closed-circuit)” of Ultimate Fighting
Championship 154Georges St. Pierre v. Carlos Condielecast nationwide o
November 17, 2012, including “allnder-card bouts and fight commenta
encompassed in the televisioradcast of the event” (théPfogrant). (Id. at
1 18.) Plaintiff alleges that it also rfered into subsequent sublicens
agreements with various commerciahtities throughout Nth America,” and
granted these commercial entities limitedlg@msing rights to publicly exhibit th
Programwithin their respective esomercial establishmentsid(at 1 19.)

In its Complaint, Plaintiff alleges it did not “authorize transmiss

interception, reception, divulgencexhibition or display of thd’rogram to the
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general public, persons at large” or to the Doghouse Bdr.at(f 38.) However,
Plaintiff alleges Defendants “[wth full knowledge that th&rogramwas not to be
intercepted, received, published, divedy displayed, and/or exhibited by
commercial entities unauthorized to do sdid unlawfully intercept and exhibjt
either through direct action or through aos of employees or agents directly
imputable to Defendants.ld( at § 21.) Lastly, Platiff alleges Defendants acted

“willfully and for purposes of direct anoll indirect commerclaadvantage and/g

-

private financial gain,” and that transmission of Bregramresulted in increased
profits to the Doghouse Barld( at 11 16, 22.)

In its Complaint, Plaintiff asserts éhfollowing four causes of action: (1)
violation of 47 U.S.C. § 605, (2) violatioof 47 U.S. § 553, (3) violation of the
UCL, and (4) conversion.
[I.  MOTION TO DISMISS PURS UANT TO FRCP RULE 12(b)(1)

A. Legal Standard

Under Rule 12(b)(1) of the Federal IBsl of Civil Procedure, a party may
move to dismiss based on the couréisk of subject matter jurisdictiorSeeFed.
R. Civ. P. 12(b)(1). In sth a motion, the plaintiff besrthe burden of establishing
the court’s subject matter jurisdiction. “A federal court is presumed to |lack
jurisdiction in a particular case unles® contrary affirmatively appears.Stock
West, Inc. v. Confederated Tribe3/3 F.2d 1221, 1225 (9%@ir. 1989) (citation
omitted). A Rule 12(b)(1) jusdictional attack may be eéh facial or factual
White v. Lee227 F.3d 1214, 1242 (9th Cir. 2000).

In a facial attack, the complaint isallenged as failing to establish fedefal

jurisdiction, even assuming that all ofetlallegations are truand construing thg

U

complaint in light most favorable to the plaintiffSee Safe Air for Everyone |v.
Meyer, 373 F.3d 1035, 1039 (9thrCR004). Thus, a motion to dismiss for lack|of
subject matter jurisdiction will be grantedlife complaint on its face fails to allege

sufficient facts to establish jurisdictiorbee Savage v. Glendale Union High.Sc¢h
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343 F.3d 1036, 1039 n.2 (9th Cir. 2003).

“By contrast, in a factual attack,ehchallenger disputes the truth of t
allegations that, by themselves, woullertvise invoke federal jurisdiction.Safe
Air for Everyone 373 F.3d at 1039. “[T]he districtourt is not restricted to th

face of the pleadings, but may reviewmyaevidence, such as affidavits al

testimony, to resolve factual disputes ceming the existence of jurisdiction,.

McCarthy v. United State850 F.2d 558, 560 (9th Cit988). “Once the movin(
party has converted the motion to dismiinto a factual motion by presenti
affidavits or other evidence properly bight before the courthe party opposing
the motion must furnish affidavits or othevidence necessary to satisfy its burg
of establishing subjeehatter jurisdiction.” Savage343 F.3d at 1039 n.2.

B.  Discussion

Defendants initially maintain this #en should be dismmsed under Federg
Rule of Civil Procedure 12(b)(1) for lack Article Il standing. (ECF No. 14-
(“Mot.”) at pp. 6-15). Article Il of tle Constitution “requiresederal courts tc
satisfy themselves that the plaintiff shalleged such a personal stake in
outcome of the controversy as to warrdms invocation of federal-cour
jurisdiction.” Summers v. Earth Island Ins655 U.S. 488, 493 (2009) (intern
guotation marks and citatioomitted, emphasis in original). Absent Article
standing, a court must dismiss an action l&ck of subject matter jurisdictior
Maya v. Centex Corp658 F.3d 1060, 1067 (9th Cir. 2011).

To satisfy Article IlI's standing requiremes, a plaintiff must allege (1) h

or she suffered an injury-in-fact that e®ncrete, particularized, and actual

imminent; (2) the injury is fairly trace&to the challenged conduct; and (3) {

injury is likely to be redressed by a favorable court decisigiaya 658 F.3d at
1067 (citation omitted). “[Te threshold question of whether plaintiff h
standing (and the court has jurisdiction)distinct from the mets of his claim.

Rather, the jurisdictional question standing precedeshnd does not require
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analysis of the merits.ld. at 1068 (internal quotation mk and citation omitted).

“Each element of standing must bepparted...with the manner and degree

evidence required at the successive stages of the litigatiah.{citing Lujan v.

Defenders of Wildlife504 U.S. 555, 561 (1992))For purposes of a motion {o

of

dismiss for want of standing, the triaburt “must accept as true all maternal

allegations of the complaint, and musinstrue the complaint in favor of the
complaining party.” Id. (citing Warth v. Seldin422 U.S. 490, 501 (1975)). “At

the pleading stage, general factudlegations of injury resulting from th

C

defendant's conduct may ga#, for on a motion to dismiss we presume that

general allegations embrace those spefdats that are necessary to support
claim.” Id. at 1068 (internal quotations and citations omitted).

Defendants argue that Plaintiff canmatiege the requisite injury-in-faate.,
invasion of a legally protected intereg¢Mot. at 6.) Specifically, Defendants arg
Plaintiff lacks standing under the Copyrightt, which allows only the legal @
beneficial owner of an exclusive right umdbee copyright to sue for infringemer
(Id. at 6-15.) The Complainhowever, does not allegmpyright infringement
Plaintiff's primary causes of actioarise under 47 U.S.C. 8§ 553 (“Section 55
and 47 U.S.C. § 605 (“Section 605").Section 553 prohibits persons frg

receiving or assisting in interceptiray receiving “any communications servi

offered over a cable systemnless specifically authorized by law.” 47 U.S.C.

553(a)(1). Section 605 similarly prohibits the unauthorized interception
publication or use of radio communicatipnacluding satellite broadcasts. ¢
U.S.C. § 605(a)DirecTV v. Webp545 F.3d 837, 843 (9th Cir. 2009%&J Sports
Prods., Inc. v. Walia2011 WL 902245 (N. D. CaMar. 14, 2011) (valia”).

For purposes of Article Ill standing under Section 553 and Section

Plaintiff has sufficiently alleged a concreéed particularized injury-in-fact and

that the injury is fairly taceable to the challenged condu&taintiff alleges in its

Complaint that it “was granted the eusive nationwide commeial distribution

-5- 13¢cv2725
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(closed-circuit) rights” to thé’rogram and thereafter entered into sublicensing

agreements with various comrmoml entities to enable them to publicly exhibit the

Program in their commercial establishmen{€omplaint at §§ 18-19.) Plaintiff

further alleges Defendants intercepteggaived, published, divulged, displayed,

and/or exhibited théProgram on a certain date at a certain location withp

ut

authorization, and it suffered harmd.(at 11 21, 34, 40, 43.) These allegations|are

sufficient to meet the first two gelirements of Article Il standingSee J&J Sports

Prods., Inc. v. Alvarez2013 WL 6070412, at *4 (E.D. Cal. Nov. 18, 2013)

(“Alvare?); see also J&J Sports Progsinc. v. Mendoza-Govan2011 WL

1544886 at *3 (N.D. Cal. Apr. 25, 2011). Fetmore, the alleged injury is likely

to be redressed by a favorable coddcision because Plaintiff's requested

monetary damages would serve to cemgate it for its lleged damages.Id.
Accordingly, for purposes of pleadinthe Court finds Plaintiff has sufficiently

alleged standing under Article fll.

Defendants subsequently argue thatriRifhilacks statutory standing under
Section 605 and Section 553. (Mot. at f1.5; ECF No. 20 (“Reply”) at pp. 2-7})

Pursuant to these sections, any “aggrieved” person may bring a civil actjon in

district court. 47 U.S.C. § 605(e)(8); 8 553(c)(1). The phrase “any perspn
aggrieved” is broadly defined in Semti 605 as “any person with proprietary rights

in the intercepted communicatiord7 U.S.C. 88 605(d)(6)Plaintiff has alleged a
sufficient proprietary right in thBrogramto satisfy this standard. SéeComplaint

1

Defendants request theourt take judicial notice of the U.S. Patent and

Trademark Office federal registrationd,S. Copyright Registrations, and SEC

filings cited in its motion to dismiss.(Mot. at pp. 5-6.) “[A] court may take
judicial notice of matters of public re@bwithout convertinga motion to dismiss
into a motion for summary judgment, as lagythe facts noticed are not subject
reasonable dispute.Intri-Plex Technol., Inc. v. Crest Group, Ingd99 F.3d 1048
1052 (9th Cir. 2007). As the Court does ngly on these documents in decidin

this motion, the Court denies the request for judicial notice of these documents a:

moot.
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at § 18.) Section 553 does retplicitly define the ternfaggrieved person,” but

courts in the Ninth Circuit regularly hold that “a program distributor with exclu

sive

distribution rights,” such as Plaintiff inithmatter, is a person aggrieved within the

meaning of Section 553J&J Sports Prods., Inc. v. Nguye2014 WL 60014, a

*5 (N.D. Cal. Jan. 7, 2014) guyeri); see alsdAlvarez 2013 WL 6070412, at

5 (interpreting broadly the phrase “anyrgmn aggrieved shailhclude...”). Here,

Defendants argue that Plaintiff has not mightly alleged itgights were exclusive
to confer standing under Section 60B6daSection 553. (Mot. at pp. 9-13.)
However, Section 605 and Sen 553 do not require thdlhe proprietary interest
be exclusive. SeeJ&J Sports Prods., Inc. v. Benite2013 WL 5347547, at *%

T

(E.D. Cal. Sept. 23, 2013). Moreovd@efendants do not cite to a single case

brought under Section 553 8ection 605 requiring thatetproprietary interest b
exclusive. Accordingly, the Court findBlaintiff has alleged statutory standi
under Section 605 and Section 553.

Under the guise of standinBefendants also maintain that Plaintiff did 1

sufficiently allege it had omership or possession of tReogramfor purposes of

conversion. (Mot. at pp. 14-15 However, intangible piperty rights, such as th
right to program distribution, are suffesit to support the ownership or possess
element of conversion under California laBee Don King Prods./ Kingvision
Lovatg 911 F. Supp. 419, 423 (N.D. Cal. 199%)efendants’ argument regardit
standing for purposes of the UCL claim ¢M at p. 15) is derivative of th
remaining claims, and is therefore rejectedthe same reasons. Accordingly, f
Court finds the Complaint sufficiently afjes the requisites of standing as
Plaintiff’'s conversion and UCL claims.

[l.  MOTION TO DISMISS PURS UANT TO FRCP RULE 12(b)(6)

A. Legal Standard

A motion to dismiss pursuant to Rule bE) of the Federal Rules of Civi

Procedure tests the legal sufficiency of theimbk asserted in ¢hcomplaint. Fed|
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R. Civ. P. 12(b)(6)Navarro v. Block250 F.3d 729, 731 (91Gir.2001). The court
must accept all factual allegations pleadadthe complaint as true and must
construe them and draw all reasonabiterences from them in favor of the
nonmoving party. Cahill v. Liberty Mutual Ins. C9.80 F.3d 336, 337-38 (9th
Cir.1996). To avoid a Rule 12(b)(6) dimsal, a complaint need not contain
detailed factual allegations, rather, it mpttad “enough facts tstate a claim to
relief that is plaaible on its face.”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570
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(2007) (“Twombly). A claim has “facial plausility when the plaintiff pleads
at the

factual content that allows the court to draw the reasonable inference th
defendant is liable fothe misconduct alleged.’Ashcroft v. Igbal 556 U.S. 662
678 (2009) (fgbal’) (citing Twombly 550 U.S. at 556). “Where a compla
pleads facts that are ‘merely consistenith’ a defendant’s liability, it stops sho
of the line between possibility and planisty of ‘entitlement to relief.” Igbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘groundf his ‘entitle[ment] to

relief’ requires more than labels and closeons, and a formulaic recitation of the

elements of a cause of action will not doTwombly 550 U.S. at 555 (quotin
Papasan v. Allain478 U.S. 265, 286 (1986(alteration in origial). A court neeg

not accept “legal conclusions” as trudgbal, 556 U.S. at 678. Despite the

deference the court must pay to the plafitstillegations, it is not proper for the

nt

J

court to assume that “the [plaintiff] canope facts that [he or she] has not alleged

or that defendants have violated the . wslan ways that have not been allege
Associated Gen. Contractors of Cal.cliv. Cal. State Council of Carpentedb9
U.S. 519, 526 (1983).

Generally, courts may not consideraterial outside the complaint whén

ruling on a motion to dismissHal Roach Studios, Inc. v. Richard Feiner & C

896 F.2d 1542, 1555 n.1®th Cir. 1990). Howeve documents specifically

identified in the complaint whose authertfias not questioned by parties may a
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be considered. Fecht v. Price Cq.70 F.3d 1078, 108®d.1 (9th Cir. 1995)
(superseded by statutes on other groundiddreover, the court may consider t
full text of those documents, even whdéime complaint quotes only select
portions. Id. It may also consider materialgmerly subject to judicial notic
without converting the motion into one for summary judgmesdrron v. Reich
13 F.3d 1370, 1377 (9th Cir. 1994).

B. Discussion

Defendants maintain that Plaintiff faite state claims against Defenda
Bragg and Motsch in their individual catees. (Mot. at pp. 15-20.) Specificall)

Defendants argue the Complaint fails tlege any basis to pierce the “corpor:

veil” of the Doghouse Bar, a limited liabiligompany, and that the Complaint fajls

he
ed

D

Nts

/s
Ate

to allege how the signal was interteg by Defendants Bragg and Motsch, how

these individuals converted Plaintiff's property, or any specific acts by
individual Defendants to intercept the signdd. )
1.  Section 553 and Section 605

For purposes of Sectiobb3 and Section 605, caate veil law does ng
apply. Most, if not all, courts addiging the issue of individual liability undg
Section 553 and Section 605vikeaapplied a standard of individual liabili
premised on copyright lawSeeWalia, 2011 WL 902245 at *3 (citing casesge
also J&J Sports Prods., Inc. v. Betancou009 WL 3416431, at *2 (S.D. Cg

Oct. 20, 2009)Joe Hand Promotions, Inc. v. Ha2012 WL 1289731, at *3 (S.D.

Fla. April 16, 2012). Under this standaadplaintiff must show “(1) the individug
had a right and ability to supervise tinéringing activities and (2) had an obvio
and direct financial intes in those activities."Walia, 2011 WL 902245 at *3. i

order to satisfy the first prong, a plafhtimust allege more than the shareholdg

right and ability to gpervise generally.”Id. The plaintiff “must allege that the

defendant had supervisory power overe infringing conduct itself.” Id.

Furthermore, to satisfy the second prongplaintiff cannot merely allege that tf
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shareholders profit in see way from the profits of the corporationld. In other
words, “an individual’'s status as a shareholder or officer is insufficient to

that he or she had the regtessupervision authority orrfancial interest to warrar

individual liability.” 1d. “[I]n order to hold a sharefder of an LLC liable for the

LLC's infringing conduct, a plaintiff mustllege facts that show the sharehol
was “a moving active conscious force” hathithe infringing act itself and that tf
shareholder derived direct financialnedit from the infringing conduct above alj
beyond a generic linkage between the prafitshe shareholder and those of |
LLC.” Id.

Here, the Complaint alleges Defendants Bragg and Motsch are each g
and/or operators, and/or licensees, anglermittees, and/or persons in char
and/or individuals with dominion, cawi, oversight andmanagement of th
Doghouse Bar. (Complaint, f 7-8.) ellComplaint alscalleges Defendant
Bragg and Motsch are each identified thie California Alcoholic Beverage ar
Control license issued for the Doghouse Barquor License”) and therefore hg
the obligation to supervise its activitiescluding the unlawful interception of th
Program and the obligation to ensure the Liglicense was not used in violatid
of the law. (d. at 11 9-10, 13-14.) The Commt further dleges Defendant
Bragg and Motsch each “had the right atulity to supervise” the activities of th
Doghouse Bar on November 17, 2012, vkhiacluded the interception of th
Program (Id. at Y 11-12.) Additionally, thComplaint alleges, on informatic
and belief, that DefendanBragg and Motsch “specifically directed the employ
of [the Doghouse Bar] to unlawfuliptercept and broadcast Plaintiffsogramat
[the Doghouse Bar] or that the actionglod employees of [the Doghouse Bar]
directly imputable to Defendants f&yg and Motsch] by virtue of the
acknowledged responsibility for the actions of [the Doghouse Bald.”a( § 15.)
Lastly, the Complaint alleges the awiful broadcast of the Program, *

supervised and/or authorized by Dwdants [Bragg and Mathk], resulted in

—-10 - 13¢cv2725
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increased profits for [th®oghouse Bar],” and both of them acted “willfully a

nd

for purposes of direct and/or indireclommercial advantage and/or private

financial gain.” (d. at 1 16, 22.)

Courts frequently find such allegatioresyd even less, sufficient to state a

claim for individual liability. See e.g., Joe Hand Pronmuanis, Inc. v. Caddyshank|

LLC, 2013 WL 869527, at *4 (M.DFla. March 7, 2013)joe Hand Promotions,

Inc. v. Hurley 2011 WL 6727989, at *2 (S.D. Ill. Dec. 21, 2011)& J Sports
Prods., Inc. v. Dougherty2012 WL 2094077, at *2-3 (B.Pa. June 11, 2012

S,

).

The Complaint contains allegations aband beyond simply asserting Defendants

Bragg and Motsch were the oers of the Doghouse BaCfJ & J Sports Prods.
Inc. v. 291 Bar & Lounge, LL(48 F.Supp.2d 469, 473 (E.D.N.Y. 2009) (hold

that mere ownership of the offending entitgs insufficient to establish individu

liability). Moreover, theallegation that DefendamtBragg and Motsch are

identified on the Doghouse Bar’s Liquor Ligenis a specific, relevant fact beyo
mere speculationSee J & J Sports Proddnc. v. Q Cafe, Inc2012 WL 215282
at *4 (N.D.Tex. Jan. 25, 201 olding defendant individuig liable solely “due to
her ownership of the Establishment’s alcohol licensdguyen,2014 WL 60014,

ng
Al

nd

at *9 (finding allegation that individualefendant was the liquor license holder

highly relevant to establishing individual liabilityiiingvision Pay-Per-View Ltd.

v. Villalobos,554 F. Supp. 2d 37581 (E.D. N.Y. 2008) (considering eviden

that corporation’s liquor license listeddividual defendant in finding individua

liability on a default judgment) Therefore, at the pleen stage, the Court find
that such allegations are sufficient $tate a claim upon which relief may
granted against Defendants Bragg and Moisc¢heir individual capacities.

2.  Conversion

Defendants further move to dismigdaintiffs conversion claim as t

Defendants Bragg and Motsch in their midual capacities. Tatate a claim for

the tort of conversion under California lasvplaintiff must allege: “(1) ownershi

—-11 - 13cv2725
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or right to possession of pregty; (2) wrongful dispositioof the property right of
another; and (3) damagesKingvision Pay—Per—View, Ltd. v. Chay@000 WL
1847644, at *4 (N.D. CalDec. 11, 2000) (citing>.S. Rasmussen & Assoc.
Kalitta Flying Serv, 958 F.2d 896, 906 (9th Cir992)). Plaintiff has adequate

alleged facts to support these element&eeComplaint at 18 (“Pursuant t

contract, [Plaintiff] was granted the @xsive nationwide commercial distributig
(closed-circuit) rights to [thd’rograni....”); 11 21-22 (each defendant, eith
through direct action or through actionsewhployees or agents directly imputal
to the defendant unlawfullyntercepted and published th&ogram); 1 34-35
(Plaintiff is entitled to damagespee also Walig2011 WL 902245, at *5.

Under California law, members of a lid liability company (“LLC”) are

afforded the same limited liabilitgs corporate shareholdersl.; Cal. Corp. Code

§ 17101(a). Thus, a member of an L@l not be liable fortorts in which he

does not personally participate, of which he has no knowledde,vahnich he has

not consented.”Frances T. v. Village Green Owners Asst?9 Cal.3d 490, 50

(1986) (citation omitted). A membéwill be immune unless he authorize

directs, or in some meaningful sense adti\participates in the wrongful conduct.

Id. at 504;see also The Comm. for Idahéiggh Desert, Inc. v. Yos92 F.3d 814
823 (9th Cir. 1996).
Thus, to properly allege a cause ofi@t for conversion against Defendar

Bragg and Motsch individually, Plaintiff nstiplead facts giving rise to a plausil

claim that Bragg and Motsch actively paiiigted in some meagful sense in the
interception and publication of the prograrBee Walia2011 WL 902245, at *6|

Here, Plaintiff alleges that on November 17, 2012, the night ofPtlogram
Defendants Bragg and Motsch “specifigadirected the employees of [th
Doghouse Bar] to unlawfully inteept and broadcast PlaintiffBrogram at [the
Doghouse Bar] or that the actions o€t tbmployees of [the Doghouse Bar] :

directly imputable to Defendants f#yg and Motsch] by virtue of the

-12 - 13¢cv2725
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acknowledged responsibility for the actiasfJthe Doghouse Bar].” (Complaint,
15.) The Court finds these allegations suficient to allege a cause of action 1
conversion against Defendants Bragd &votsch on an individual basis.
3. UCL

Lastly, Defendants move to dismiss Ridf’'s claim alleging a violation of
the UCL against Defendants Bragg and Motsctheir individual capacities. Th
UCL prohibits “any unlawful, unfair or fudulent business act or practice.” C
Bus. & Prof. Code § 17200When determining whetherpractice is unlawful, th
UCL “borrows violations of other lawsnd treats them as unlawful practices t
the [UCL] makes independently actionablé€Cel-Tech Commc’ns, Inc. v. Lq
Angeles Cellular Tel. Cp20 Cal. 4th 163, 180 (199%9nternal quotations an

)l

or

e

al.

[1°)

nat
DS
d

citations omitted). “A private plaintifinust make a twofold showing: he or she

must demonstrate injury in fact andoss of money or property caused by unf
competition.” Hale v. Sharp Healthcarel83 Cal. App. 4th 1373, 1381 (200
(citation omitted).
Here, Plaintiff has alleged that Defenttaengaged in an unlawful busine
practice in violation of federal (Semh 605 and Section 553) and state |
(conversion), suffered an injury in faatca loss of money, which suffices to st
a claim under the UCL.SeeNguyen,2014 WL 60014, at *9. A member of §
LLC may be held personally liable for &hC’s violation of the UCL if “he or she
actively and directly participates the unfair business practice.See Bangkol
Broad. & T.V. Co., Ltd. v. IPTV Corp742 F.Supp.2d 1101115 (C.D. Cal|
2010). As previously discussed, for puspaof pleading, Plaintiff has sufficient
alleged Defendants Bgg and Motsch actively and directly participated in
alleged unfair business practides., intercepting and publishing ti&rogramin
violation of Section 553, Section 605 acohversion. Therefore, the Court fin
the allegations in the Complaint sufficteto allege a cause of action agai

Defendants Bragg and Motsch in their individual capacities for a violation @
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UCL.
IV. MOTION TO DISMISS PURSUA NT TO FRCP RULE 12(b)(7)
A. Legal Standard

Rule 12(b)(7) of the Federal Rules @ivil Procedure authorizes this Court

to dismiss an action if a plaintiff has fail&d join a party under Rule 19.” Fed. R.

Civ. P. 12(b)(7). Federal Rule of \ili Procedure 19(a)(1)(B) provides that
person “must be joined as a party” ih“that person’s absence, the court car
accord complete relief among existing tpes.” Fed. R. Civ.P. 19(a)((1)(A).
Further, Federal Rule @ivil Procedure 19(a)(1)(B) pwides that a person “mu
be joined as a party” if “that person claias interest relating to the subject of t
action and is so situated that disposnfighe action in the person's absence m
(i) as a practical matter impair or impettie® person's ability to protect the intere
or (i) leave an existing party subject o substantial risk of incurring doubl
multiple, or otherwise imnsistent obligations begse of the interest.
Fed.R.Civ.P. 19(a)(1)(B). If that required person cannot be joined, then “the
must determine whether, in equity agabd conscience, the action should proc
among the existing parties or should be dssed.” Fed. R. Civ. P. 19(b).

A motion to dismiss for failure to joian indispensable party requires f{
court to engage in “three successive ingsi. (1) whether the absent party
“necessary”; (2) whether it is “feasible” to join the absent, necessary party; al
whether the absent party is “indispensablEEOC v. Peabody W. Coal C&10
F.3d 1070, 1078 (9th Cir. 2010). The Rule 19 inquiry is “a practical one an
specific,” and the party seeking dismissal has the burden of persubtsion.

B.  Discussion

Defendants argue this action mustdemissed because Plaintiff failed
join necessary parties, naip&uffa, LLC (“Zuffa”) and DirecTV. In support of

this argument, Defendants claimethiDoghouse Bar obtained a license 3

subscription from DirecTV to displagommercial content ahe Doghouse Bar

- 14 — 13cv2725
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(“Commercial Viewing Agreement”). (Motat p. 2 & Exhibit 6.) Thereaftef,
Defendants ordered thBrogram from DirecTV pursuant to the Commercial
Viewing Agreement. (Mot. at Exhibits and 7.) Based on filings with the U.S.
Patent and Trademark OfficBefendants also claim th&uffa is the exclusive
copyright holder of th€®rogram (Mot. at p. 4.)

Defendants argue Zuffa is a “necessaarty” because, as the exclusive
copyright holder, Zuffa is # only party with standing to sue. (Mot. at p. 24.)
However, as discussed earjiguffa is not the only party with standing to sue, and

therefore must not be joined on that bagdefendants furthersaert Zuffa must bg

U

joined because “it has a direct legal met in the allegednfringement of its
copyright in the CONTENT.” (Mot. ap. 24.) Similarly, Defendants argue
DirecTV is a “necessary party” becauseh@ts a direct legal interest in (1) “the
alleged infringement [of] the product it distributed via its exclusive electronic
closed circuit system,” and (2) “ensuritige product it sells is free of infringement
claims under the Californidniform Commercial Code.(Mot. at p. 24.)

DirecTV and Zuffa are not indispensibparties to this case. Courts have

routinely declined to findhe cable or satellite provider copyright holder to b¢

U

an indispensable party in Section 553 and Section 605 acti®es.J&J Sports
Prods., Inc. v. Live Oak County Padb. 6119 Veterans of Foreign WaZ009
WL 483157, at *4 (S.D. Tex. Feb. 22009) (finding DirecTV is not an
indispensable party and denying defendant's motion to dismls&);J Sports
Prods., Inc. v. Coyn€2011 WL 227670, at *2 (N.D. Calan. 24, 2011) (strikingy
affirmative defense of failure to join irgpensable party with prejudice as legally
insufficient); Nat'l Satellite Sports v. Gianikp001 WL 35675430, at *2—-3 (S.DD.
Ohio June 21, 2001) (finding complete rélean be afforded to plaintiff in thg
absence of the provider Time WarneMoreover, Plaintiff ha alleged it had ap
exclusive contractual right to commercial distribution of Bregram (Complaint

at  18.) Defendants betire burden of persuasiomathey have not persuaded

—-15 - 13cv2725
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the Court that DirecTV and Zuffa have degal interest in the infringement of t

e

Program or that the ability of DirecTV and Zuffa to protect any possible legal

interest will be impaired or impeded they are not joined in this matter.

Accordingly, the Court finds Zuffa anBirecTV are not indispensible parti¢s

warranting dismissal of this action.
V. CONCLUSION & ORDER

In light of the foregoing, the CouRENIES Defendants’ motion to dismigs

Plaintiff's Complaint.
IT IS SO ORDERED.

DATED: June 10,2014 ( uitina }x /},( ;

Ho1. Cynthia Bashant
United States District Judge

- 16 — 13¢cv2725




