Tasia R. v. Grossmont Union High School District et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Minor TASIA R., by and through her CASE NO. 13¢cv2874-WQH-
Guardian ad Litem, STACY READY, DHB

Plaintiff, ORDER
VS.

GROSSMONT UNION HIGH
SCHOOL DISTRICT, CITY OF EL
CAJON, LEROY JASON BECKER,
[, RANDY REID, JENEE
LITTRELL, PAT KEELEY, and
DOES 1-50,

Defendants

HAYES, Judge:

The matter before the Court is the Mwtito Dismiss the Complaint (“Motion {
Dismiss”) filed by Defendants Grossmduahion High School District, Randy Rei
Jenee Littrell and Pat Keeley (collectiyetmoving Defendants”). (ECF No. 9).
l. Background

On December 3, 2013, Plaintiff Tasia By and through her Guardian ad Litg
Stacy Ready (“Tasia”) initiated this action by filing a Complaint in this Court. (
No. 1).

A. Allegationsof the Complaint

On March 2, 2013, Tasia was a 10th grade student at Chaparral High §
which is part of Defendant Grossmont Union High School District (“School Distr
a public school district located in the Cd/El Cajon (“City”), California. On Marcl
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2, 2013, at approximately 9:15 a.m., “schofficials ran a narcotics detector d
through the school.ld. § 13. After the dog completed #sarch, the school’s assist:
principal, Defendant Jenee Littrell, instredtTasia to accompanyrtte the principal’s
office. At the principal’s office, Tasiasked to be permitted to call her mother,
Littrell refused to allow her to do so.

Shortly after Tasia was taken to theénpipal’s office, Defendant Leroy Jast
Becker entered the office. “Becker impided to Chaparral igh School by the City’s
Police Department for campus security atddent safety. Accdingly, he is an
employee of the City and an agent o t&chool District wite acting as a schoc
resource officer (as he wasthe instant case).td. § 16. At the time of the incider
Tasia was 15 years old and weighegraximately 140 pounds, while Becker was
adult who weighed over 240 pounds.

Becker ordered Tasia to sitdown, and Tesfiased. “A verbal exchange ensu

after which Officer Becker grabbed Tasiad handcuffed Tasis’hands behind he
back.” Id. § 17. After handcuffing Tasia, Beckeok Tasia to another office and $
her in a chair. “Following another acramous exchange between Tasiaand ... Be¢

Becker grabbed Tasia andasimed her to the ground.ld. § 19. Tasia “begal

screaming that she was huHowever, ... Becker continuéd keep his weight on he

back and refused to let her udd. 1 21. Tasia began screaming for the school n
Upon hearing Tasia’'s screams, the school nurse entered the office, briefly ev
Tasia, and informed Becker that Tasia rezbonmediate medicalttention. “Becke
... brought Tasia to her feet, [and] he placed a white hood over her Hdad.’26.

Becker then called Tasia’s iher, Stacy Ready, and tdRkady that “Tasia had gott¢

into trouble and that the school administrators were sending her for a m
evaluation.” Id. | 27.
When the paramedics arrived at 8ahool, “Tasia had a swollen and blooc

face, carpet burns on her arms, and a brakavicle bone The white hood was sti|

over Tasia’s head, and her hands reedipainfully handcuffed behind hend. { 28.
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The paramedics transported Tasia ® ltlospital, accompanied by Becker. “Des
Tasia’s continued pleas, ... Becker mfd to remove thhandcuffs.”ld. X-rays taken
at the hospital confirmed that Tasia had a broken clavicle bone.

“During Defendant Becker’s assault dasia, Defendant Reid [an employeg
the School District] was present in the roand made no effort to intervene and prot
Tasia or to deter Defendant Becker imyaway, despite the fact that Tasia W
screaming that she was hurt and yelling for the nur$e.”™ 23. During Becker’
assaulton Tasia, Defendanttiell and Keeley (both employees of the School Distr
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“heard Tasia screaming, but did not invgate why Tasia was screaming, attempt to

intervene and protect Tasia, or attetgptleter Defendant Becker in any wayd. 1
24, 25.

The Complaint alleges the following cassef action: (1) excessive force
violation of 42 U.S.C. § 1983 against Beck@), excessive force/failure to interve
in violation of 42 U.S.C. § 1983 against Reid, Littrell, and Keeley; (3) violation G
Bane Act, California Civil Code 88 51-52,agst all Defendantg4) battery agains
Becker, the City and the School District; §63inegligence against all Defendants.
Complaint seeks compensatdgmages and attorneys’ fegminst all Defendants ar
punitive damages against Becker.

B. Motion to Dismiss

On May 21, 2014, the moving Defendariltsd the Motion to Dismiss, seekir|
the dismissal of all claims against theorsuant to Federal Rules of Civil Proced
12(b)(1) and 12(b)(6). (ECF No. 9).lIAnoving Defendants contend that they
immune from suit pursuant to the EleveAtnendment to the U.S. Constitution. W

respect to the second causfeaction for excessive force pursuant to § 1983, R

Littrell, and Keeley contend that theyeagntitled to qualified immunity and the cad
of action fails to state a claim upon which retian be granted. With respect to {
third cause of action for violation of tigane Act and the fifth cause of action

negligence, Reid, Littrell, and Keeley comtiethat the causes of action fail to stal
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claim upon which relief can be granted. eTimoving Defendants contend that, “[
addition to Eleventh Amendment and quatifimmunity, there simply can be no cat
of action, under any of the theories ass@iy Plaintiff, fora civilian’s failure to
intervene in a police officer’s actions whilethre course of duty.” (ECF No. 9-1 at 2

On June 30, 2014, Plaintiff filed an opgas to the Motion to Dismiss. (EC
No. 14). Plaintiff contends that the motion should be denied in its entirety. PI
contends that at the time Bexkassaulted Tasia, Becker was acting as the agent

moving Defendants el “they had a duty to supereiand control Defendant Beckef
conduct while he was interacting with statee” (ECF No. 14-1 at 10). Plaintiff

contends that the moving Defendants have a special relationship with stude
includes a duty to protect students from urildv@ssaults by third persons. Plaini
requests leave to amend the Complaint if the Motion to Dismiss is granted.

On July 7, 2014, the moving Defendaflksd a reply brief. (ECF No. 15).
[I. Standard of Review

A motion to dismiss under Federal RoleCivil Procedure 12(b)(1) for lack ¢
subject matter jurisdiction may attack théstance of the complaint’s jurisdiction
allegations even though the allegats are formally sufficientSee St. Clair v. City ¢
Chica 880 F.2d 199, 201 (9th Cir. 1989). Thetpasserting jurisdiction bears t
burden of proving that the court has ®dbjmatter jurisdiction over its claimsSee
Kokkonen v. Guardian Life Ins. Co. of Alill U.S. 375, 377 (1994).

Federal Rule of Civil Procedure 12(b)(6)m&s dismissal for “failure to stat
a claim upon which relief can lgganted.” Fed. R. Civ. P. 12(b)(6). “A pleading t
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states a claim for relief must contain ..harg and plain statement of the claim showjng

that the pleader is entitled to relief.” Fé&.Civ. P. 8(a)(2).Dismissal under Rul
12(b)(6) is appropriate where the complasalds a cognizable legal theory or sufficig
facts to support a cognizable legal thed®ge Balistreri v. Pac. Police Dep801 F.2d
696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
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requires more than labeladconclusions, and a formutaiecitation of the elemen
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8(@)). When considering a motion to dismiss, a court 1
accept as true all “well-pleaded factual allegatiomsshcroft v. Iqbal556 U.S. 662
679 (2009). However, a court is not “requir® accept as true allegations that
merely conclusory, unwarraad deductions of fact, or unreasonable inferenc
Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001). “In sum, fc
complaint to survive a motion to dismighe non-conclusory factual content, &

reasonable inferences from that contentist be plausibly suggestive of a clg

entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).
[11. Discussion

A.  Eleventh Amendment |mmunity

1 School District

“The Eleventh Amendent bars suits against the Statés agencies for all type
of relief, absent unequivocal consent by the staRotnano v. Biblel69 F.3d 1182
1185 (9th Cir. 1999) (citin@ennhurst v. Haldermad65 U.S. 89, 100 (1984)). It
undisputed that the School District isagency of the State of Californi&eeCompl.

19, ECF No. 1see also Belanger v.&dera Unified Sch. Dist963 F.2d 248, 254 (9th

Cir. 1992) (holding that a California publichexol district is immune to suit under t
Eleventh Amendment). Plaintiff has pointed to no relevant unequivocal wai\
immunity by the School District or the StaieéCalifornia. The Court finds that th
School District is immune from suit pursuémthe Eleventh Amendment. The Moti
to Dismiss all claims against the School District is granted.
2. Reid, Littrell and Keeley

Eleventh Amendment immunity also extentdsstate officials sued in feder
court in their official capacitiessee Will v. Mich. Dep’t of State Poljc#91 U.S. 58
71 (1989) (“[A] suit against a state official ims or her officialcapacity is not a su
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against the official but rathés a suit against the officialaffice.”). However, a stat
official is not entitled to Eleventh Amendmemmunity when the official is sued in h
or her individual capacity onlySee Hafer v. Meldb02 U.S. 21, 31 (1991Romano
169 F.3d at 1185-86. Courts “presume[] that officials necessarily are sued i
personal capacities where those officiale aamed in a complaint, even if t
complaint does not explicitly mention thapacity in which they are suedRomano

169 F.3d at 118&ee also Shoshone-Bannock Tribdsish & Game Comm’n, Idaho

s

N the
he

42 F.3d 1278, 1284 (9th Cir. 1994) (“Where state officials are named in a complair

which seeks damages under 42.0.8 1983, it is presumeddtthe officials are bein

J

sued in their individual capacities. Anyhet construction would be illogical where the

complaint is silent as to capacity, sincel@am for damages against state officialg in

their official capacities is plainly barred.”) (citation omitted).
The Complaint is silent d@e the capacity in which Rej Littrell and Keeley ars

11”4

being sued. The Court presumes that tagh are being sued in their individual

capacities only. The Motion to Dismiss Bglittrell and Keeley based upon Eleventh

Amendment immunity is denied.
B.  Section 1983 Claim

Reid, Littrell and Keeley move for thesthissal of the second cause of action for

violation of § 1983 on the basis of qualifimsmunity and failure to state a claim up
which relief can be granted.

“The doctrine of qualified immunity ptects government officials from liability

for civil damages insofar dlseir conduct does not violateealrly established statuto
or constitutional rights of which asonable person would have knowRg&arson v

olp

Y

Callahan 555 U.S. 223, 231 (2009) (quotation omitted). The two prongs df the
gualified immunity analysis ar(1) “whether the facts that a plaintiff has alleged ...

make out a violation of a constitutional righ#fid (2) “whether the right at issue was

clearly established at the timedd#fendant’s alleged misconducld. at 232 (quotatior

—

omitted). “Qualified immunity is applicablenless the official’'s conduct violated a
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clearly established constitutional rightld. Whether a right was clearly establisk
must be determined “in light of the specifigntext of the case, not as a broad gen
proposition.” Saucier v. Katz533 U.S. 194, 201 (2001). The Court first looks
binding precedent to see if thghi is clearly establishe&ee Chappell v. Mandevil
706 F.3d 1052, 1056 (9th Cir. 2013). “If none is on point, [the Court] may cor

ed
eral
b tO

D

1ISide

other decisional law.’ld. “[Ol]fficials can still be on notice that their conduct violates

established law even in ndvactual circumstances.Hope v. Pelzer536 U.S. 730
741 (2002).

Section 1983 “creates a cause of actigainst a person who, acting under cq
of state law, deprives another of rightsaranteed under the Constitution. Section 1
does not create any substantive rights; raithisrthe vehicle whereby plaintiffs cé
challenge actions by governmental official§dnes v. William297 F.3d 930, 934-3
(9th Cir. 2002). “To prove a case under section 1983, the plaintiff must demo
that (1) the action occurred under color aftstiaw and (2) the action resulted in

deprivation of a constitutional rigbt federal statutory right.Id. (quotation omitted)}

“In order for a person acting under color of state law to be liable under section
there must be a showing of personal participation in the alleged rights deprivat
Id. (citations omitted).

Reid, Littrell and Keeley do not disputeattihe Complaintleeges that they eac
acted under color of state law, and thacBer engaged in conduct that constitu
excessive force in violation of Plaintiffourth Amendment rights. Reid, Littrell au

lor
983
n
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nstra
he
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Keeley contend that the Compiafails to allege that they personally participated in

any violation of Plaintiff's rights. Platiff contends thatDefendants convenientl
ignore the fact that, at the tehe assaulted Tasia, Beclexrs acting as their agent (
the school resource officer). As sucheyhhad a duty to supervise and con
Defendant Becker’s conduct white was interacting witstudents.” (ECF No. 14-
at 10).

“[P]olice officers have a duty to intercedvhen their fellow officers violate th
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constitutional right of a suspect or other citize@uinninghamv. Gate229 F.3d 1271
1289 (9th Cir. 2000). “[T]heonstitutional right violated by the passive defenda
analytically the same asahight violated by the person who strikes the bloviinited
States v. Kogr84 F.3d 1416, 1447 n.25 (9th Cir. 1994);'d in part on other grounds
518 U.S. 81 (1996). An officer who fails to intervene when his fellow officers
excessive force to effect a seizure veblle responsible, like his colleagues,

violating the Fourth Amendmeng&ee id Officers are liable fioa breach of this dut

only if they had “a realistic opportunity” to interced@nningham229 F.3d at 1289.

Other than cases involving fellow police officers (sucGasninghany, Plaintiff
cites no authority for the proposition that a feglto intercede in the actions of a pol
officer (or a “school resource officer” orhwr agent) can violate a clearly-establis
federal constitutional right. Although the Colaipt alleges that Becker and the ot
individual Defendants were acting as ageritdhe School District, ECF No. 1 1 5;
16, this allegation alone is insufficient fiore Court to conclude that the relations
between Becker and the other individual Defants is so analogous to the relations
between fellow police officers that a clearlstablished duty to intercede would ex
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for

ce
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Cf. Cunningham229 F.3d at 1289. The Complaint fails to allege sufficient fagts to

support the allegation that Reid, Littrell and Keeley had a duty under federal
supervise and control Becker’s conduct.

Even if the Complaint allegeadequate facts to sha@unninghamapplied,
“officers can be held liable for failing totercede only if they had an opportunity
intercede.” Id. The Complaint alleges that dugi Becker’s assault on Tasia, Littr
and Keeley were not presenthe room, and the Complaitioes not adequately alle
facts to show that either Littrell or Keelbgpd a realistic opportunity to intercede.

The Motion to Dismiss the § 1983 claim against Reid, Littrell and Keel
granted.

C. BaneAct Claim

California Civil Code § 52.1, known dke “Bane Act,” provides a cause
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action for interference “by tkats, intimidation, or coei@n” or attempted interferenc
“with the exercise or enjoyment by any imidiual or individuals of rights secured |
the Constitution or laws of the UnitedaBts, or of the rights secured by
Constitution or laws of this state.” Cal\vCtCode 8§ 52.1(a). ‘fie essence of a Bal
Act claim is that the defendant, by tlspecified improper means (i.e., ‘thres
intimidation or coercion’), tried to or did prevent the plaintiff from doing somethin
or she had the right to do under the law dotoe the plaintiff to do something that

or she was not requireéd do under the law.Austin B. v. Escondido Union Sch. Dis

149 Cal. App. 4th 860, 883 (2007) (citidgnes v. Kmart Corpl7 Cal. 4th 329, 33
(1998)). “Civil Code sectiob2.1 does not extend to all ordinary tort actions bec
its provisions are limited to threats, intimidation, or coercion that interferes v
constitutional or statutory right.¥enegas v. County of Los Angelg2 Cal.4th 820
843 (2004). “The statute was intended dolr@ss only egregious interferences v
constitutional rights, not just any tort. Thet of interference with a constitutional rig
must itself be deliberate or spitefulShoyoye v. Cnty. of Los Angel283 Cal. App
4th 947, 959 (2012).

The Complaint fails to allege facts stiow that Reid, Littrell and/or Keelg
engaged in “threats, intimidation, or coenti or interfered witilasia’s constitutiong
rights in a “deliberate or spiteful” manndd.; Cal. Civ. Code § 52.1(a). The Motig
to Dismiss the Bane Act claim against &diittrell, and Keeley is granted.

D. Negligence Claim

auSse
Jith &
ith
ht

Under California law, “[tihe elementsf negligence are: (1) defendant’s

obligation to conform to a certain standaf conduct for the protection of othe
against unreasonable risks (duty); (2) failuredoform to that standard (breach of

duty); (3) areasonably close connectiotwsen the defendant’s conduct and result

injuries (proximate cause)nd (4) actual loss (damagesMcGarry v. Sax158 Cal.
App. 4th 983, 994 (2008) (quditans omitted). “As a gemal rule, one owes no duj
to control the conduct of artwdr, nor to warn those enugered by such conduct. Su
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a duty may arise, however, if)@special relation existstaeeen the actor and the thi

person which imposes a duty upon the actooturol the third person’s conduct, or (b)

a special relation exists between the aatorthe other which gives the other a righ
protection.”Virginia G. v. ABC Unified Sch. Distl5 Cal. App. 4th 1848, 1853 (199
(quotation omitted). “[A] special relationghis formed between a school district 3
its students so as to impoae affirmative duty on the district to take all reasona
steps to protect its studentsld. (quotation omitted)¢f. id. (holding that a schoc
district “had a duty to protect [platiff] from assaults by her teacher’leger v.

Stockton Unified Sch. Dis02 Cal. App. 3d 1448, 1458-59 (1988) (“[W]e think

obvious that the individual school employees responsible for supervising pl
[student], such as the principal and thestling coach, also had a special relation V
plaintiff upon which a duty of care may be founded.”).

aintif
vith

The Complaint adequately alleges thatdReittrell and Keeley, as agents and

employees of the school, had a duty ofectr protect Tasia from harm which w
reasonably foreseeable while Tasia was on school gro@ssLeger202 Cal. App
3d at 1459. The Complaint alleges thatdReas in the same room as Tasia dul
Becker’s alleged assault, ldReid “made no effort to inteene and protect Tasia or
deter ... Becker in any way, gj@te the fact that Tasia was screaming that she wa;
and yelling for the nurse.” (ECF No. 128). The Court finds that the Compla
adequately alleges the elements of a negligence cause of action against Re
Complaint does not allege thattrell and Keeley were ithe room during the allege
assault, and the Complaint doeot adequately allege facts to show that the ag
should have been reasonably foreseeable to Littrell and/or Keeley or that Littrell
Keeley had a reasonable opportunity to prevent the assault after they heard
screams. The Motion to Dismiss the neglige claim against Reid is denied, and
Motion to Dismiss the negligence claimaagst Littrell and Keeley is granted.
V. Conclusion

IT IS HEREBY ORDERED that the Motiaiw Dismiss is GRANTED as to th
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Bane Act claim against Reid and the § 1983wlagainst Reid, and all claims agai
the School District, Littrell and Keeley; tiotion to Dismiss is DENIED as to th
negligence claim against Rei(ECF No. 9). All claims against the School District
DISMISSED with prejudice; the Bane Aclaim against Reid and the § 1983 cls
against Reid, and all claims agaihgttrell and Keeley, are DISMISSED withol
prejudice. No later than thirty (30) daysrfréhe date this Order is filed, Plaintiff m
file a motion for leave to amend the @plaint, accompanied by a proposed f

amended complaint.
DATED: July 28, 2014

G it 2. A
WILLIAM Q. HAY
United States District Judge
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