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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

GEORGE PAUL HICKER, CASE NO. 13¢cv2957-WQH (JMA)
Plaintiff, | ORDER
V.
SAN DIEGO COUNTY SUPERIOR
COURT,

Defendant.

HAYES, Judge:

Doc. 37

The matter before the Court is thejéxtion to the Report and Recommendation

of the Magistrate Judge filed by the Petitioieorge Paul Hicker. (ECF No. 35).
[. Introduction

On December 9, 2013, Petitior@eorge Paul Hickdiled a Petition for Writ of
Habeas Corpus under 28 U.S.C. § 2254llehging his conviction in San Dieg

jO

Superior Court, case numb@N251716. Petitioner contenttgt his rights under t
Sixth Amendment Confrontation Clause wer@aied at trial whean analyst witnes

e

for the prosecution was permitted to tesafyout the results of blood alcohol tests

performed by another analyst who did not testify, and the blood alcohol rep
admitted into evidence. Petitioner asstré the testimony and the laboratory ref
were admitted contrary to clearly established United States Supreme Court pre
Respondent contends that the decision o$thte court to admit the testimony and
laboratory report was not contrary to onameasonable interpretation of United Ste
Supreme Court authority.
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[I. Background Facts

D

On August 28, 2008, Petitioner was areestor driving under the influence.

After his arrest, a sample of Petitiondslsod was taken and tested by the San Diego

County Crime Laboratory. A complaintas subsequently filed charging Petition

er

with three counts: Count One - driving under the influence of alcohol, a violation o

Vehicle Code § 23152(a); Couhtvo - driving with a measurable blood alcohol leyel

above .08, a violation ofehicle Code § 23152(b); and@nt Three - driving with a
open container, a violation of Vehicle Code § 23222(REtitioner pled not guilty t

—

|

the charges.
On February 9, 2009, the r5BRiego Superior Court bega two week jury trial

The prosecution called witness Jorge Parlaboratory analyst employed by the $an

Diego Crime Laboratory. Pefa testified thatis the technicd¢ader for the alcohc

section at the San Diego Crime Laboratond that he is in charge of troubleshoot|ng

and training. Pefdescribed in detail the gas chratography test performed by the

technicians in the laboratory to determialcohol concentration in blood samples,

including the calibration process used to testinstrument. Peftastified that basef

upon his training and experience, if the instent is properly calibrated, the das

chromatography test is “an accurate moet to determine someone’s blood alcohol

level.” (ECF No. 32-2 at 25).

Pefa testified that four individualstae laboratory are authorized to conduct

blood alcohol analysis, including himself anébyst Raegan Carter. Pefatestified that

a gas chromatography test was perforrmedPetitioner’'s blood sample by laborat

o

analyst, Raegan Carter. Péésiified that he was notgsent during Carter’'s analys

of Petitioner’s blood sample. F&testified that he reviead Carter’s report, after the

—+

analysis was completed by Carter. Pefsifted that he dichot have any direg

—F

knowledge as to how the specific blood samiplehis case came tbe crime lab, bu
that there was a system in place for athpbes that come frorthe Encinitas station

! Count Three was dismissed at trial on the People’s motion.
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where this sample originated. Pefa desdribeletail about the procedures used in
laboratory, absorption rates of alcohothe body, and the effects of alcohol on me
impairment.

During direct examination, the prosecutor questioned Pefa about the analy
testing conducted by Carter. CounseHaetitioner objected to Pefia’s testimony ah
the testing performed by Carter on the grouhdgsestimony violated Petitioner’s Six
Amendment right to confrontation. €hobjection was overruled. During Pei
testimony, the Court received into evidefieeople’s Exhibit 13" the laboratory pack
for the blood sample analysis preparedamalyst Carter. The exhibit consisted
seven pages including: (1pae page certification pregt and signed by Carter; (
five pages of print outs from the chromgtaphy instrument containing data from
calibration tests, the quality control testsd the tests of Petitioner’s blood sample;
(3) a one page lab log shest which Carter recorded thestdts from the tests. (EC
No. 19-9 at 1-75.

Pefia reviewed the print outs from thearhatography instrument in Exhibit 1

and testified that the instrument thatteel Petitioner’s blood vgan proper working
order. The prosecutor askidiia, “what did the instrumeteist the defendant’s blog
alcohol level to be?” (ECF No. 32-2 at 33). Petitioner's counsel obje
“Foundation.” Id. At sidebar, counsel for Petimer objected on the “grounds
hearsay and Sixth Amendmentd. The Court overruled &objection and allowed
“continuing objection to this particular line of inquiry.Id. Pefa provided th
following testimony:

LH (Prosecutor): Mr. Pena, . . . weraeu present when Raegan Carter was
testing these blood samples?

Pefia: No, not looking over her shoulders | never do that, no.

LH: Now, what procedures havede analysts who test blood in your
office follow when they . . . test a particular blood sample?

> Lodgment 24 in the record of this case is the Exhibit List from the Suy

Court which indicates Exhibit 13 is “SD &fiff's Crime Lab Docs- Lab Pkg 7 pgs.

(ECF No. 32-7 at 1).
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Pefia: [W]ell the same procedures I've been explaining. . . .

JH: Do you have any knowledge lvdbw Raegan Carter tested the blood
sample.”. . ?

Pefia: Yes.

JH: [H]Jow do you know that?

Pefa: . . . all the analysts havdwed the exactly the same procedure.
JL(the Court): I'm sorry, the c1ueeri has to do with what Raegan did on
that - . . . that particular dateslevant to this particular case.

JA(Counsel for Petitioner): And yobonor under 702, the evidence code,
no personal knowledge.

JL: Okay I, | will allow it.
Pefia: So for this particular sampkegain | was notsqi_ht next to her

watching her a_naIYzmg so | have towgth what is established procedure
for the lab, which 1 know that she follows.

(ECF No. 32-2 at 34). Peifia testified thaé role in the analysis was a review
Carter's work. Pena testified,

| receive all of the analysis, receive all Ms. Carter’'s notes, receive
everything and I go through all of tHaformation and verify that all that
information is correct. And after Ifish my review process, and | provide

it back to Ms. Carter so thahe can file the results.

LH: Is there anything in the packet in front of you, that indicates you,
you've reviewed her work?

Pefia: Yes. . .. On page three & ftacket, in the heading part of the
packet for that page, it says teatally and administratively reviewed by

and has r_rt1y signature and date wielhd that and my stamp with my

name on it.

LH: What kind of things are you checking for when you review Raegan
Carter’s notes, and the results that she comes up with?

Pefa: Well basically | go through every single document that is prepared
in the course of analyzing the samgléok at the calibration records, |
look at the chromatograms that will do that, the graphs. | look at the
quality control samples that were usedest in-between the samples that

| mentioned earlier to make sure that all of that came within the range
required. | look specifically to thactual chromatograms to make sure
again what | explained earlier thae peaks are where they’re supposed
to be, that they have the proper shaey have all the information that
needs to be contained there, andbadbok at the reporting itself whether
the sample was received by whonwds received and who and then the
entry that Ms Carter does which is tlesults, her initials, the date and all

of that is correct. Once all of thigtconfirmed that . . . the information
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(ECF No. 32-2 at 35). Pefia testified tta instrument was calibrated correctly, @
that the calibration records were accurate. Pefa was asked:

(ECF No. 32-2 at 42). Peiiatestified tiatresults of the bloaalcohol test conducte
by Carter were .142 and Exhibit 13 was adliiced into evidenceThe jury found
Petitioner not guilty of the charge in Count One of driving under the influen
alcohol and guilty of the charge in Codiwo of driving with a blood alcohol level ¢
0.08 percent or greater.

credit for 24 hours, 5 days weekend woekease, an 18-month alcohol progra
Mothers Against Drunk Driving panel clasdijree of $2,408.00, andther terms as s¢

contained in that report is correct and then . . . put my signature and my
stamp that is was reviewed and aggive it back to Ms. Carter for
processing, for clerical.

LH: And you did that in this case with Mr. Hicker’'s blood sample?
Pefia: Correct.

LH: Okay. So based on thegetlgraphs, can yotell whether Raegan
Carter tested this particular biood sample accurately?

Pena: Yes.
LH: How?

Pefia: Again based on the actual amatogram, based on the actual results
of the instrument, that the peaks ahowing that where they’re supposed
to be _shome?, the%’re showm%uhe place where they’re supposed to be
showing, and that the results, the tweults that are obtained are agreeing
results, that follows the quality coot program. The agreeing of the
results has to be according to Title dithin plus or minus of .01 of each
other and according to our manuathwn 07 of each other, and those
results being within those - that criteria.

LH: And so based on the graphstlyou’re Iookir)7g at, do you have an
opinion about the accuracy of the blood results~

Pefa: Yes.
LH: What is your opinion?
Pefia: Well that the results obtainedhrs specific test were accurate -

based again the quality control samylet | just explained and based on
the end results from the actual sample.

Petitioner was sentenced to five yeafrsummary probation, 96 hours jail W’_:I:h
, a
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forth in the Misdemeanor — Traffic Judgment Minutes.

Petitioner appealed his convictionthe Appellate Division of the San Dieg
Superior Court (“Appellatdivision”). Petitioner assestl that he was entitled
examine the analyst who performed the bloodladttest at trial iorder to address th
human error at each step of the proceBstitioner asserted that the United St:
Supreme Court iBullcomingv. New Mexicd clearly ruled that a defendant has
right to confront the witness who performtge blood analysis at trial. Petition
asserted that the testimony of a witheds was not personally present during
testing and did not make any observationsuthe testing does not comport with
rights under the Sixth Amendment Confrontation Clause.

At the oral argument, the AppellaBavision compared the laboratory pach
Exhibit 13 in this case to the laboratory paicgxhibit in the California Supreme Col
case ofPeople v. Lopézand concluded, “it is our unanimous decision that . .

conviction should be affired. We do feel thatopezs controlling in this matter. So

we are going to affirm the conviction.{ECF No. 32-6 at 21). During the of
presentation, the state court judge deedcthe following statement to counsel
Petitioner: “Had we heard anéalt with this case, prior toopez. . . coming out, unde
just the straighBullcominganalysis and what existed then . . . | would have be
would have been in absolute. and total agreement wibu. On, on the analysis f{
Bullcoming! (ECF No. 32-6 at 10).

After the Appellate Division affirmedis conviction, Petitioner filed ar
application for certification for transfeto the California Court of Appeal. Th
application was denied on Mdr25, 2013. Petitioner filedgetition for transfer in thy
California Court of Appeal, Fourth Appeléa District, Division One. The Court (

3 The Petition states, “petitioner is curtly on summary probation to the trial

court.” (ECF No. 1 at 2).
4564 U.S. 647 (2011).
> 286 P.3d 469 (2012)
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28

Appeal denied the petition on April 18013. Petitioner fileé Petition for Writ of
Certiorari in the United States Supreme Court on July 11, 2013. The petitig
denied on October 7, 2013.

On December 19, 2013, Petitioner fileé MWrit of Habeas Corpus Petition

this district court on the grounds that thealtcourt violated his Sixth Amendment right

to confrontation when it admitted the bloaldohol report into evidence and permitf
testimony by an analyst who did not perfottme blood tests in question. Petitiof

asserts he would not have been conviofedolating Vehicle Code § 23152(b) if his

Sixth Amendment Confrontation Clause @tijon to the blood testing evidence |
been sustained by the trial court judgehs Appellate Division.Petitioner contend
that the admission of Carter’s laborategport with her sworn certificate witho
Carter’s live testimony was contrary to cleastablished United States Supreme C
precedent ilMelendez-Diaz v. MassachusgtendBullcoming

Respondent timely filed an Answer teetRetition asserting that the Appell;
Division did not unreasonably apply United States Supreme Court prec
Respondent further contends that any Stiendment violationvas harmless erro
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On March 4, 2016, the United Statekgistrate Judge filed a Report and

Recommendation recommending that this Court deny the Petition for the V)
Habeas Corpus. The Magistrate Judge kmied that “pages 2-6 of Carter’s rep
consist almost entirely of computer printeutt is not settlednder Supreme Court la
that machine-generated printouts of ghsomatography results or calibration Ig
violate a defendant’s right to confrontati” (ECF No. 34 all0). The Magistrats
Judge concluded that Page 7 of the Camport is the “same type of log shg
containing handwritten notatios was present in Lopézd. at 11. The Magistrat
Judge stated,

Faced with an identical log sheeithvsimilar notations prepared by the

same crime laboratory, the court_in Lomtated this document was not
testimonial hearsay because the log sheet showed “only numbers

5557 U.S. 305 (2009).
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abbreviations, and oneend entries under specified headings” and was
“nothing more than an informal recbof data for internal purposes, as
ILnAdII?():ElthgCIij I\HI?( small printed statent near the top of the chart: ‘FOR

Id. quotingLopez 286 P.3d at 479. The Magistrate Judge continued:

Petitioner’s claim is distinguishable from Lopezan important respect:
the analyst’s report in_Lopefid not contain certifications, whereas the
first page of the report at Issue here provided:

|, Raegan Carter, certify under plgpaf perjury . . . that the
attached blood or uriné analysis was performed during the
regular course of my duties@ is a true and correct co?y
thereof. | further certify that | am classified by the State
Department of Health as a femsic Alcohol Supervisor or
Forensic Alcohol Analyst or Forensic Alcohol Analyst
Trainee for the San |egf_o_ Sheriff's Department Crime
Laboratory, that | am qualified to perform these analyses
pursuant fo Title 17 of the California Code of Regulations,
and that the equipment usedigtermining the results was in
proper working order at the tintles analysis was performed.

... Unlike the notations in Lopethese certifications gave the report a
sufficient level of formality to rendeCarter’s notations within the report
testimonial under Supreme Court precedent. Bsdleoming 564 U.S. at

_. 131 S.Ct. at 2717.

Id. at 11-12. The Magistrate Judge foundttfCarter’'s report was testimonial” b

concluded that “the United States Suprermar€has made clear that the Confrontat
Clause does not mandate tlhayone whose testimony mayreéevant in establishin

it
ion

0

the chain of custody, authenticity of the s#&mpr accuracy of the testing device, must

appear in person as paftthe prosecution’s caseld. at 13 quotindMelendez-Diaz
557 U.S. at 311, n.1.

The Magistrate Judge concluded tHalthough Pefia’s involvement in itk
production of Carter’s report amounted onlyattechnical review, in the absence
clearly established federal law, thio@t cannot conclude that the admission

Carter’s report violated Petitioner's Sixth Amendment rightel” The Magistrate

Judge found that Pefa established orstaed that he had a thorough understandir
the laboratory’s procedures for testing bleathples for alcoholmtent, and that Pef]

testified that he was able determine that Carter testPetitioner's sample accurate

based on his review of the donents. The Magistratedge found that Pefia was a

-8- 13cv2957-WQH-IJMA
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to testify that in his opinion the test rédsuwere accurate. “Given Pefa’s technical

review of Carter’'s work, his supervisory rafethe lab, and his familiarity with the

blood testing procedures, this Court is $esttbthat admission of Carter’s report whien

supported by Pefa'’s testimony did not ruouabf the Confrontation Clauseld. at
15.

Petitioner filed Objections to Magrste Judge’s Report and Recommenda[ion
0

on March 21, 2016. (ECF No. 35). Petitioner objected to the statement in Fo
of the Report and Recommendation that “Thersome dispute between the par

regarding whether [the ceithtion page] was actually admitted into evidence.” (E

No. 34 at 11 fn. 4). Petitionesserts that there is no dispute and the record is clee
Carter’s certificate on the first page oétlA-page laboratory pert was admitted int
evidence at trial.

Petitioner further objects to the findingy the Magistrate Judge that t
admission of Carter’s report did not viagatis rights under the Confrontation Clay
as clearly established by the United St&egreme Court decisions. Petitioner asg
that United States Supreme Court preceti@stconsistently held that a testimor
report may not be admitted into evidenca atiminal trial without live testimony fror

note
ies
CF
r tha
D

he
Ise
erts
ial

1

the witness who prepared the report. Retgr further contends that the constitutional

error was not harmless.
lll. Contentions of the Parties

Petitioner contends that the admissio@after’s analysis and report through
testimony of Pefa is directly contrarytte clear requirements of the Confrontat
Clause set forth by the United States &ope Court. Petitioner contends that
United States Supreme Courtitelendez-DiaandBullcomingheld that a testimonié

report may not be admitted into evidence aga defendant in a criminal trial withgqut

live testimony from the witness who prepatkd report. Petitionezontends that th
Carter’s laboratory report was testimonmmarsay and was admitted into evide
without the live testimony of the analyst whi@pared the report. Petitioner asserts
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the United States Supreme CourBallcomingstated clearly that the Confrontati
Clause does not “tolerate dispensing with confrontation simply because the
believes that questioning omdtness about another’s tesonial statements provide
a fair enough opportunity for cross-exantion.” 564 U.S. at 662. Petitioner asse
that the established precedent of the Uneades Supreme Couras made clear ths

p COU
S

rts

At

a testimonial certification of a scientificpert made in order to prove a fact at a

criminal trial cannot be entered into esrtte through the in-court testimony of a sec
person who did not personallyerform or observe the performance of the f
Petitioner asserts that his right to camfr the witness and his right to have
opportunity for cross-examination were satisfied when Carter’s blood alcohol t
was admitted into evidence through the testignof Pefia, without a finding that Car
was not available for cross-examinatioma prior opportunity for cross-examinatic

Respondent asserts that the decision of the state court, that the laborator,
was not testimonial and did not trigger thghtito confrontationywas not contrary tq
or an unreasonable application of clearly established federaRaspondent conteng
thatCrawforddid not define the term “testimonial” aBdlllcomingdid not answer “thg
guestion of the degree to which an expathess may rely and comment upon the ¢
of-court conclusions reflectewllab report which were reaetl by one who is not callg
as a witness.” (ECF No. 19-2 at 1Hespondent asserts thlae concurring opiniol
of Justice Sotomayer Bullcomingsupports the state court’s conclusion that there
not a Confrontation Clause violation on the facts of Petitioner’'s case. Resp
contends that unresolved aredfederal law include thegatment of experts testifyin
to their opinions based on reports not adrdittdo evidence, asell as the degree ¢
proximity the testifying witness must hatgethe scientific test. Respondent conte

that the decision of the Appellate Division to rely uhopezand allow the testimonly

of Pefia and Carter's lab results into evidence was not contrary to the
established precedentBullcoming
Respondent asserts that the Unitedté&d Supreme Court has not cleg

-10 - 13cv2957-WQH-JMA
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concluded in any case that “a lab analyst’'s unsworn report analyzing machine-ggnera

blood-alcohol concentration data includéae requisite degree of formality to be

testimonial.”ld. at 13. Respondent asserts tiire was no “evidence of a swqrn

certification” by the analyst in this case unliBellcoming (ECF No. 19-2 at 16).

Respondent also contends that the “certifocaby Carter on the cover sheet of the |l

ab

report does not certify the truth of the reprather it certifies that the copy of the repprt

provided is a true copy of the originalhds, the ‘certification’ does not render Carte
lab report ‘testimonial.”ld.

In the alternative, Respondent argueat @iny violation ofPetitioner’s Sixth
Amendment rights was harmless “in view of flact that Pefiaséfied about his owi

—

examination of the reports and test resultg.’at 17.
I\VV. Standard of Review
28 U.S.C. § 2254(d) provides,

(d) An application for a writ of hadas corpus on behalf of a person in
custod¥ Pursuant to the judgment of at&tcourt shall not be granted with
respect to any claim that was adpated on the merits in”State court
proceedings unless the adjudication of the claim—

(1) resulted in a decision that wamtrary to, or involved an unreasonable
application of, clearly establishdéederal law, as determined by the
Supreme Court of thé United States; or

(2) resulted in a decision that wassed on an unreasonable determination
ofthe facts in light of the evidenpeesented in the State court proceeding.

28 U.S.C. §2254(d).

“By its terms § 2254(d) bars relitigationafy claim ‘adjudicated on the merits

in state court, subject only to te&ceptions in 88 2254(d)(1) and (2 arrington v.
Richter, 562 U.S. 86, 98 (2011). Lockyerv. Andradé38 U.S. 63 (2003), the Unite
States Supreme Court explained,

14

First, a state court decision iscoftrary to our clearly established
precedent if the state court aﬁpllesla that contradicts the'governing law
set forth in our cases” or “if the state court confronts a set of facts that are
ma_terlall¥ indistinguishable from &dision of this Court and nevertheless
arrives at a result different from our precedent.”

Second, “[u]nder the ‘unreasonable bggtion’ clause, a federal habeas

-11 - 13cv2957-WQH-JMA
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court may grant the writ if the stateurt identifies the correct governlng%
legal principle from this Court’s decisions but unreasonably applies that
principle to the facts of thEﬁrISOI’leI"S case.” The “unreasonable
application” clause requires theat# court decision to be more than
incorrect or erroneous. The state ¢@uapplication of clearly established
law must be objectively unreasonable.

It is not enough that a federal habeaart, in its “independent review of
the legal question,” is left with a “firm conviction™ that the state court
was ‘‘erroneous.” We have helgrecisely the opposite: “Under 8§
2254(d)(1)’'s ‘unreasonable appliaati clause, then, a federal habeas
court may not issue the writ simpbecause that court concludes in its
independent judgment that the relevant state-court decision applied clearly
established ‘federal wa erroneously or inaoectly.” Rather, that
application must be objectively unreasonable.

Id. at 73-76. (internal citations omitted).

“Evaluating whether a rulgpplication was unreasonable requires considering the

rule’s specificity. The more general the rulee more leeway cotsrhave in reachin

outcomes in case-by-case determinationslarrington, 562 U.S. at 101 quoting

Yarborough v. Alvaradd®b41 U.S. 652, 664 (2004).
V. Applicable Law

The Sixth Amendment’s Confrontation Clause provides that, “[i]n all crin
prosecutions, the accused shall enjoy the righta be confronted with the withess
against him.” U.S. Const. Amend. VI. @rawford v. Washingtghthe United State
Supreme Court examined its prior holdingdhio v. Robert$ “that an unavailable

inal

es

\1%4

witness’ out-of-court statement may be admitte long as it has an adequate indjcia

of reliability — i.e,, falls within a ‘firmly rooted hearsay exception’ or be
‘particularized guarantees of trustworthinessCrawford, 541 U.S. at 42 (quotin
Roberts448 U.S. at 66). The Supreme Court recognized that Ridfertsest allows
a jury to hear evidence, wsted by the adversary process, based on a mere ju
determination of reliability.” 541 U.S. &2. The Supreme Court reviewed 1
historical background of the ConfrontatioraG$e and clearly rejected the weighing

7541 U.S. 36 (2004).
8448 U.S. 56 (1980)
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the “reliability factors” undeRoberts Id. The Supreme Court explained,

The Constitution prescribes a procegltor determining the reliability of
testimony in criminal trials, and weo less than the state courts, lack
authority to replace it with one of our own devising.

Where nontestimonial hearsay is at issuis, wholly consistent with the
Framers’ design to afford the States flexibility in their development of
hearsay law—as doé®berts and as would an"approach that exempted
such statements from ConfrontatiGfause scrutiny altogether. Where
testimonial evidence is at issimwever, the Sixth Amendment demands
what the common law rec1U|red: undsahility and a prior opportunity for
cross-examination. We leave fanaher day any effort to spell ‘out a
comprehensive definition of “testimonial.” Whatever else the term covers,
it applies at a minimum to prior t@wony at a preliminary hearing, before

a grand jury, or at a former trialnd to police interrogations. ese are
the modern practices with closesh&mnip to the abuses at which the
Confrontation Clause was directed.

In this case, the State admitted Sylvia’s testimonial statement against

[:I)_etltloner, despite the fact that hellm® opportunity to cross-examine her.
hat alone is sufficiertb make out a violation of the Sixth Amendment.

Robertaotwithstanding, we decline to mitiee record in search of indicia

of reIi_abi_Iij[%/. Where testimonial statemts are at issue, the Qﬂl%/ indicium
of reliability sufficient to satisfy constitutional demands is the one the

Constitution actually prescribes: confrontation.
541 U.S. at 67-70.

Five years afteCrawford, in Melendez-Diaz v. Massachusétthe Supremé
Court applied its precedent @rawford to the presentation of forensic laborat
testing results at trial by the introductionrodtarized certificates. During trial, tl
prosecution entered into evidence three “aedtés of analysis” sworn before a not:
public showing the results of forensic anayserformed on the seized substances.
U.S. at 308. The certificatedlexted the results of a priforensic laboratory analys
stating the weight of the bags seizeyl the police and identifying the substar
contained in the bags as cocaine. fdddant objected to the admission of
certificates, asserting the Confrontation Clause decisio@rawford required the
analysts to testify in person. The objection was overruled.

The Supreme Court found that the cectifies fell withinthe “core class of

testimonial statementsld. at 310. “The documents asue here . . . are quite plair

9557 U.S. 305 (2009).
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affidavits . . . . The ‘certificates’ are futn@nally identical to live, in-court testimon)
doing precisely what a witness does on direct examinatidd.”at 310-11 (interng
citation omitted). The Supreme Court stated,
In short, under our decision @rawford the analysts’ affidavits were
testimonial statements, and the anygere ‘witnesses’ for purposes of
the Sixth Amendment. Absent a “showing that the analysts were
unavailable to testify at trial andahpetitioner had a prior opportunity to
cross-examine them, petitioner was entitled to ‘be confronted with’ the
analysts at trialCrawford, supra, at 54, 124 S.Ct. 1354.
557 U.Sat 311. The Supreme Court concludeat the trial court’s admission of t
certificates violated the defendant’s righttmfront the authors dtie certificates. Th
Court stated that “Respondent and the diss&yt be right that there are other way
and in some cases better waye €hallenge or verify the results of a forensic test.
the Constitution guarantees one way: confrontatidd.’at 318. The Supreme Col
explained that “confrontation is designedveed out not only the fraudulent analy
but the incompetent one as wellld. at 319. The Supreme Court noted that
analyst’s lack of proper training or deficiency in judgment may be disclosed in

examination.” Id. at 320. The Supreme Court concluded that confrontation

(D

S —
But
irt
St
‘an
CroSs

was

required to test the “analgshonesty, proficiecy, and methodology, — the features that

are commonly the focus in theoss-examination of expertsltl. at 321.

Seven years afteCrawford in Bullcoming the Supreme Court applied
precedent ilCrawfordandMelendez-Diazo a forensic laboratory report containin
testimonial certification. The defendantsmeharged with driving while intoxicate
During the trial, a forensic analyst'olaratory report certifying that the defendar

blood-alcohol concentration wabove the legal threshalds admitted into evidence.

“At trial, the prosecution did not call as witness the analyst who signed
certification. Instead, the State calledlother analyst who was familiar with t
laboratory’s testing procedures, but had neigfaticipated in nor observed the test
Bullcoming’s blood sample.” 564 U.S. at 651. The Supreme Court stated,
The guestion presented is whethar @onfrontation Clause permits the

rosecution to introduce a forensic laboratory report containing a
estimonial certification—made for the purpose of proving a particular
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fact—through the in-court testimony afscientist who did not sign the
certification or perform or observe thest reported in the certification.
We hold that surrogate testimony of that order does not meet the
constitutional requirement. The accusedght is to be confronted with

the analyst who made the certificatiomless that analyst is unavailable

at trial, and the accused had an opmaty, pretrial, to cross-examine that
particular scientist.

Id. at 652. The certificate completed angh&d by the analyst who authored the re
specifically affirmed that “[[he seal of th[efample was received intact and broke

pOrt

N in

the laboratory,’'that ‘the statements in [thalgst's block of the report] are correct,” gnd

that [the analyst] had ‘followed the procedsiiset out on the reverse of th[e] report.

|d. at 653.

The Supreme Court explained, “[A]nalg use gas chromatograph machine

—

s to

determine BAC [Blood Alcohol Concentratiplevels. Operation of the machines

requires specialized knowledge and training. Several steps are involved in |
chromatograph process, and hunsaror can occur at each stepld. at 654. The
Supreme Court stated,

We granted certiorari to address thisestion: Does the Confrontation
Clause permit the prosecution to introduce a forensic laboratory report
containing a testimonial certification, oh@in order to prove a fact'at a
criminal trial, through the in-coutestimony of an analyst who did not
sign the certification or personallynberm or observe the performance of
the test reported in the certificationOur answer is in line with
controlling precedent: As a rule, if an out-of-court statement is
testimonial In nature, it may not be introduced against the accused at
trial unless the witnessvho made the statement is unavailable and the
accused has had a prior opporturty to confront that withess. Because

the New Mexico Supreme Court permitted the testimonial statement of
one witnessj.e.,, Caylor, to enter into evidence through the in-court
test|m0n¥ of a second persorg., Razatos, we reverse that court’s
judgment.

Id. at 657 (emphasis addaedtation omitted). The Supreme Court stateMeiendez-
Diaz, it held, “An analyst’'s certification ppared in connection with a crimin
investigation or prosecution, . . . is ‘testimal,” and therefore within the compass
the Confrontation Clause.ld. at 658-659 (quotinylelendez-Diag The Suprem
Court stated,

The New Mexico Supreme Court statedt the number registered by the

gas chromatograph machine called o interpretation or exercise of
iIndependent judgment on Caylor'srpa226 P.3d, at 8-9. We have
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already explained that Caylor certifiemmore than a machine-generated
number. Seesuprg at 2710 — 2711. In any event, the comparative
reliability of an analyst's testimonial report drawn from machine-produced
data doés not overcome the Sixth Amendmentblais Court settled in
Crawford that the “obwou[S]Crellab[lllty]" of a testimonial statement
does not dispense with the Confrontation Clauses41 U.S., at 62, 124
S.Ct. 1354; sedl., at 61, 124 S.Ct, 1354 (Clause “commands, not that
evidence be reliable, but that reliabiliig assessed in a particular manner:
by testing [the evidence] in the Umible of cross-examination”).
Accordingly, the analysts w owrnteﬁort_s that the prosecutionintroduces
must be made available for coorfitation even if thﬁ?/ Rossess “the
scientific acumen of Mme. Curiend the veracity of Mother Teresa.”
Melendez-Diaz557 U.S., at ——, n. 6, 129 S.Ct., at 2537, n. 6.

Id. at 661 (emphasis added).
The Supreme Court held that the @ontation Clause did not allow th
admission of the blood alcohol reportdhgh “surrogate testimony” because
witness “could not convey what [the authotlod report] knew about the particular t
and the testing process he employed"expose any lapses dies on the certifying

analyst’s part.”ld. at 661-62. The Supreme Court cloiied “In short, when the State

elected to introduce Caylor’s certificatidg®aylor became a witiss Bullcoming had th
right to confront.Our precedent cannot sensiblye read any other way’ Id. at 663
(emphasis added).

One year afteBullcoming inWilliams v. lllinois'°the Supreme Court conclud
that out-of-court statements related by an ebgmely for the purpose of explaining t

assumptions on which that opinion restsraoeoffered for their truth and fall outsidge

the scope of the Confrontation Clau&eviewing its jurisprudence sinCeawford, the
Supreme Court examined its decisionsMelendez-Diazand Bullcoming which
“involved scientific reports.” 132 S.Ct. 2232. The Supreme Court distinguished
evidence inWilliamsfrom the evidence iMelendez-DiaandBullcomingwhich was
created for the sole purpose of providingdewnce against the defendant, and use
prove the truth of the matter asserted whethwithin the scopef the Confrontatior
Clause.See idat 2232-33.

More than a year aftBullcoming the Supreme Court d@alifornia decideg

10132 S.Ct. 2221 (2012).
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People v. Lopezln Lopez the defendant was convicted of vehicular manslaug
while intoxicated after a trial in whidhe prosecution submitted into evidence “exj
[] testimony about certain information in a report prepared by someone who ¢
testify at trial.” 286 P.3d at 471. Thepezcourt stated,

To prove intoxication, the prosecutiantrial introduced into evidence a
laboratory analyst’s report on the penta%e of alcohol in a blood sample
taken from defendant two hours after the accident. The analyst did not
testnz, but a coIIeaglue did. Arnufound defendant guilty as charged.
The Court of Appeals reversed, holding that admission of nontestifying
analyst's laboratory report and thdleague’s testimony relating some of
the report’s contents violated dafant’s right to confront and cross-
examine the report’s author. Becausedisagree with that holding, we
i reverse the Court of Appeals.

The Lopezcourt recognized thatrawford “created a general rule that t
prosecution may not rely on ‘testimonial’ enftcourt statements unless the witnes
unavailable to testify and tlieefendant had a prior opportunity for cross-examinati
Id. at 473 (quotingCrawford) The court then reviewetthe United States Supren
Court’s holdings irCrawford, Melendez-DiazBullcoming andWilliams, and stated

As noted in the ?recedmg part, tdaited States Supreme Court has said
that generally the Sixth Amendnt&n confrontation right bars the
admission at frial of a testimonial eof-court statement against a criminal
defendant unless the maker of the st&teits unavailable to testify at trial

and the defendant had a prior oggortwfor cross-examination. (See 147
Cal.Rptr.3d at ﬁp. 563-564, 236 P.3d at p. 4rse). Here, declarant
Jorge Pefa, whose laboratory report on the concentration of alcohol in
defendant's blood two hours after flagal accident was introduced into
evidence by the prosecution, was_not unavailable as a witness ang
defendant had no previous opportundyross-examine him. Was Pefa's
gitioratory report testimonial and thoadmissible? We explore that issue

elow.

Id. at476. The court exandd the admission of the laladory report and the admissig
of the testimony of the colleague that ewed the original analyst’'s report. T
analyst’s report ihopezconsisted of a six-page repddscribed as a “chain of custo
log sheet,” printouts of the gas chromatggry’s machine calibrations on the day of

jhter
ert
id Nc

test, printouts of the numerical resultdlué laboratory analyses, and several pagés of

“quality control [runs] beforerad after the subject sampledd. at 478.
The Lopezcourt held that the admission of the chromatography calibr

-17 - 13cv2957-WQH-IJMA
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documents, the numerical results, and thditguaontrol documents did not violate t
defendant’s right to confrontation becadisey were “machine-generated printout
Id. “Because, unlike a person, a machosnnot be cross-examined, here

prosecution’s introduction into evidence of [the] machine-generated printouts ¢

e
S_”
the

show

in pages two through six of the nontestifying analyst’s . . . laboratory report djd no

implicate the Sixth Amendment’s right to confrontatiotd:

ThelLopezcourt noted that the admission oétlthain of custody log sheet” in
evidence presented “a more difficult gtien” because that document inclug
handwritten notations linking édefendant’s name to thkvod sample containing 0.
percent alcohol. Id. The court concluded, however, that the notation was
testimonial because the analyst who prepénedeport had not “signed, certified,

0

ed

)9
not

or

swor[n]” to the contents of the repoltl. at 479. The court concluded that the notations

connecting the defendant to the elevated btamdple were an “informal record of d4
for internal purposes” and, thereforee treport lacked the requisite “formality
solemnity.” Id.
TheLopezcourt stated,
Because of our conclusion that theatmtn in nontestifying analyst Pefia's
laboratory report linking defendantisme to blood sample No."070-7737
was not testimonial in nature, the bigaurt here was correct in overruling
defendant’s objection to that portimi the report, in permitting the
prosecution to introduce that portiohthe report into evidence, and in
Permlttm expert Willey teestify regarding it. In holding to the contrary,
he Court of Appeal erred.
Id.
VI. Ruling of the Court
In this case, Petitioner presented higiral on direct appeal to the appell;
division of the state superior court. tiener asserted that the admission of
laboratory report into evidence without thes testimony of the withess who prepar
the report violated his confrontation clauggts. The Appellate Division denied t
claim on the merits finding that.bpezis controlling in this matter.” (ECF No. 32

at21). InLopezthe California Supreme Court conded that the laboratory report W
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properly admitted through the testimony ofaaralyst who did not conduct or obse
the tests without violating the confratibn clause because the report was
testimonial. This decision of the Appellate Division applying the rulingdpez
constitutes the decision on the merits and is entitled to AEDPA deference.

In this case, the laboratory report preguhby analyst Carter is Exhibit 13 in t
record. Thereport included: (1) a one-page certification by Carter signed under
of perjury (ECF No. 19-9 at §;(2) a one-page calibration log containing Cart

sighature and Pefa’s signature aftersteement “technically and administrative

reviewed by” (ECF No. 19-9 at 2); (3) fopages of gas chromatogram results for
guality control samples and the actual sam{F No. 19-9 at 3-6); and (4) a o
page handwritten log sheet showing thatrbsult of Petitioner’s blood test (ECF N
19-9 at 7). As the Report and Recommendatimied, “the report atand is similar tc

Ve

not

he
bena
2I's
y
the

v

je-

0.

the reportirnLopez’ (ECF No. 34 at 10). ThReport and Recommendation continues:

Petitioner’s claim is distinguishable from Lopezan important respect:
the analyst’s report in Lope#id not contain certifications, whereas the
first page of the report at Issue here provided:

|, Raegan Carter, certify undernadty of perjury...that the
attached blood or uriné analysis was performed during the
regular course of my dutiem@ is a true and correct coPy
thereof. | further certify that | am classified by the State
Department of Health as a fémsic Alcohol Supérvisor or
Forensic Alcohol Analyst or Forensic Alcohol Analyst
Trainee for the San |ega_o_ Sheriff's Department Crime
Laboratory, that | am qualified to perform these analyses
pursuant fo Title 17 of the California Code of Regulations,
and that the equipment usedigtermining the results was in
proper working order at the tintleis analysis was performed.

Resp. Lodgment 10 at 1); see als%;e_z 286 P.3d at 479 (“neither
analyst preparing the report] signed,tifed, or swore to the truth of the
contents of page one of the report.”).

Unlike the notations in Lo gthe certification gave the report a sufficient
level of formality to render Cartenmtations within the report testimonial
under Supremé Court precedent. Be#icoming 564 U.S. at __, 131
S.Ct. at 2717 (“Thus, although the...report was not nofarized, the

1 The oral argument before the Appellate Division contains no referer
Carter’s certification. Howevethe record clearly shows that the seven page Exhik
included the certification. (ECF No. 19-9The state court recorcbnfirms’ that al
seven pages of Exhibit 13 were adndtiteto evidence. (ECF No. 32-7).
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formalities attending the re?ort were mcthan adequate to qualify [the
analyst’s] assertions as testimonial.”)

(ECF No. 34 at 11-12) (footnote omitted).

The Report and Recommendation correablyatudes that Carter’s “certificatic
gave the laboratory report a sufficient legéformality to render Carter’s notatiol
within the report testimonial.” (ECF N34 at 12). Carter certified under penalty
perjury that the “attached analysis was pemnied during the regular course of [] dut
and is true and correct copy thereof,” tGatter is a classified by the State Departn
of Health as a Forensic Alcohol Analysthdethat Carter is “qualified to perform the
analyses pursuant to Title 17 of the CalifiarCode of Regulations.” (ECF No. 19
at 1). Carter certified that “the equipmenedisn determining the results was in pro
working order at the time éhanalysis was performedd. The representations ma
by Carter under penalty of perjury and atedtto the forensic testing results «
“functionally identical to live, in-court sgimony, doing precisely what a witness df
on direct examination.”"Melendez-Diaz557 U.S. at 310 (internal quotation ma
omitted). The representations made Owrter regarding her proficiency,
methodology are features commonly the focus of cross-examination.

Clearly established United States Supreme Court precedent supports @
conclusion that Carter’s laboratory reparhtaining a testimonial certification creat
for the sole purpose of proving a particular faictrial and offeredor the truth of the

n
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matter asserted, is testimoni@ee Melendez-Dias57 U.S. at 310 (Forensic repo[ts

created solely for “evidentiary purposesg destimonial statements” and the certifyi
“analysts’ were ‘witness’ for the purpose of the Sixth AmendmentB)llcoming
564 U.S. at 665. (“In sum, the forhtes attending the ‘neort of blood alcoho
analysis’ are more than adequate to qudlifie certifying analyst’s] assertions
testimonial.”). See alsdVilliams v. lllinois 132 S.Ct. at 2265 (Kagan, dissent) (“A f

years [afteCrawford in Melendez-Diaz we made clear th&rawfords rule reaches

forensic reports.”).

ng
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D

W

D

“Evaluating whether a rulgpplication was unreasonable requires considering the
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rule’s specificity. The morgeneral the rule, the more legyvcourts have in reachir
outcomes in case-by-case determinationsiarrington, 562 U.S. at 101 quotin
Yarborough v. Alvaraddb41 U.S. 652, 664 (2004). The United States Supreme
rule application under the facts of tiksse is established and specific Blllcoming
the Supreme Court stated, “As a ruleaif out-of-court statement is testimonial

nature, it may not be introduced agains&tbeused at trial unletise witness who made

the statement is unavailable and the accusetdmha prior opportunity to confront th
witness.” 564 U.S. at 657.

In this case, Carter was not found to be unavailable atittbRer did not have

a prior opportunity to confront CarterThe prosecution instead called Pefa V
testified that Carter “tested this particutdood sample accurately.” (ECF No. 32-2

g

o
Cour

in

at

vho
at

42). Pena testified that Carter conductedéiséng and that he did not observe C

rter

conduct the testing. Pefia testified tRatrter tested this particular blood sample

accurately based upon his knowleddgéhe laboratory procedures and his review of the

test results. Pefia wakad, “Do you haversy knowledge of how Raegan Carter tested

the blood sample?” Pena stated, “Ye®&na was asked, “How do you know thiat?

Pefia stated: “all the analysts have folldwiee exactly (sic) same procedure.” P
stated, “For this particular sample, agaiwas not right next to her watching I
analyzing so | have to go with what idadsished procedure for the lab, which | kn
that she follows.”ld. at 34.

Clearly established United State Seipe Court precedence supports only
conclusion that Pena’s testimony did moget the constitutional requirement
confrontation under the Sixth Amendment.Bullcoming the Supreme Court state

The guestion presented is whethexr @onfrontation Clause permits the
rosecution to introduce a forensiaboratory report containing a
estimonial certification—made for the purpoSe_of proving a particular

fact—through the in-court testimony of a scientist who did not sign the

certification or perform or observedhest reported in the certification.

We hold that surrogate testimony tfat order does not meet the

constitutional requirementhe accused’s right is to be confronted with

the analyst who made the certification, unless that analyst is

unavailable at trial, and the accusd had an opportunity, pretrial, to

cross-examine that particular scientist.
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564 U.S. at 652 (emphasis addedis rule is specific andirectly applicable to th
facts of this case ithe manner that the Supreme C@applied the rule to the facts
Bullcoming.

Pefia could not testify as to what @aractually did during the testing becal
Pefia did not observe the test reportedCarter’'s certification. As explained
Bullcoming “There are several steps in thes garomatographic process, and hur
error can occur at each step.” 564 U.S. at'6%3arter’s testimony under oath wol
have enabled Petitioner’s counsel to rdnefore a jury questions concerning Carte
proficiency, the care Carter took in perfongpthe testing, and Carter’s veracitgee
Bullcoming 564 U.S. at 662 n.7. Peina could cartvey what Carter knew or observ
about the events the certification concerned the particular test and testing proc
he employed. Only cross-examination of t€awould reveal these facts. Testing
analyst’s honesty, proficiency, and methadpl requires the cross-examination of
“particular scientist” who conductdte test or observed the te#d. at 652 See alsq
id. at 673 (Sotomayer, concurrimgpart) (“It would be a dierent case if, for example
a supervisor who observed an analyst cotidg@ test testified about the results
report about such results.”).
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In this case, Pefa was a thorough knawledgeable witness. However, the

United States Supreme Court

settled inCrawford that the “obviou[s] reliab]ility]” of a testimonial
statement does not dispense with @onfrontation Clause. 541 U.S., at
62, 124 S.Ct. 1354e6d., at 61, 124 S.Ct. 1354 (Clause “commands, not
that evidence be reliable, but thetiability be assessed in a particular
manner: bPI testing [the evidence] irettrucible of cross-examination”).
Accordingly, the analysts who wrltegort_s that the prosecution introduces
must be made available for coorfitation even if thf\?’ Rossess “the
scientific acumen of Mme. Curiend the veracity of Mother Teresa.”

Melendez-Diazb57 U.S., at , N. 6,129 S.Ct., at 2537, n. 6.
564 U.S. at 661. The Supreme Couetxely stated the clear ruleBullcoming,which
applies to the facts of Petitioner’'s casen short, when the Seelected to introduc

21n Bullcoming the non-certifying analyst witness testified that “[%/]ou dq
know unless you actually observe thé analygissomeone else conducts, whether
follow th[e] protocol in every instance.” 564 U.S. at 662 n. 8.
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[the analyst’s] certification, [the analyfi#came a witness Butlming had the right t
confront. Our precedent cannot sensibly be read any other way Id. at 663
(emphasis added). This clearly establishézslnequires this Coutb conclude that th
decision of the Appellate Division that the laboratory report was properly adn
through the testimony of an analyst who did not conduct or observe the tests |

J

D

nittec

pecal

the report was not testimonial, is an unoeeble application of clearly established

Federal law, as determinég the Supreme Court of the United States. Under
United States Supreme Court preceddtgtitioner's Sixth Amendment right
confrontation was violated when the laboratory report containing a testin
certification from Carter was admitted intoi@ence in his criminal trial without liv
testimony from Carter, withowt finding that Carter was unavailable, and witho
prior opportunity to confront Carter. Agesult, Petitioner is aitled to habeas relie
under 28 U.S.C. § 2254(d).

Finally, this Court concludes that tbenstitutional error wanot harmless undjg
the facts of this case. The verdictraft guilty on the charge of driving under t
influence and guilty on driving with a easurable blood alcohol level above

Clear
[0

1onia

D

Ut a

18
he
08

highlights the significance of the laboratoeport to the jury. Respondent’s assertion

that “the admission of the report, if erreras harmless error in view of the fact tl
Pefia testified about his own examinationhaf reports and testgelts” is contrary tc
the requirements of the Confrontation Gau(ECF No. 19-2 at 17). The Supre
Court in Melendez-Diazclearly rejected Respondent’s position, stating
“Respondent and the dissent may be righttthete are other ways — and in some ci
better ways — to challenge or verify the flesof a forensic test. But the Constituti
guarantees one way: confrontatiomd’ at 318.See also, Bullcoming64 U.S. at 66
(“[T]he Clause does not tolerate dispensirigpwonfrontation simply because the co
believes that questioning ométness about another’s testimonial statements proy
a fair enough opportunity for cross-examination.”).

VII. Conclusion
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The objection to the Report and Recomuhetion filed by Petitioner (ECF No.

35) is sustained. The Report and Recommendation is not adopted.

IT IS HEREBY ORDERED that the Writ of Habeas Corpus pursuant t
U.S.C. § 2254 filed by the Petitioneill be granted in sixtglays unless the San Die
Superior Court vacates the judgment of conviction in Case No. CN25171
determines within a reasonable periodtiofe whether to retry the Petitioner. T
parties shall file a status report in 30 days.

DATED: August 3, 2016

b i 2. ,@,4,
WILLIAM Q. HAYES
United States District Judge
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