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8 UNITED STATESDISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10| KRISTIANE SMITH, CASE NO. 13cv3061-WQH

(BGS)
11 -
12 vs. Plaintif ORDER
13| LAW OFFICES OF PATENAUDE &
14 FELIX, A.P.C.,
15 Defendant.
16| HAYES, Judge:
17 The matter before the Court is tidotion to Dismiss filed by Defendant
18| patenaude & Felix, A.P.C. (ECF No. 16).
19111, Background
20 On December 17,2013, PlafhKristiane Smith commenced this action by filipg
21| a complaint against Defendant Patenaudeelix, A.P.C. (ECF No. 1). On Februdry
22| 3, 2014, Plaintiff filed a First Amended Cohlamt (“FAC”) alleging violations of the
23| Fair Credit Reporting Act, 15 U.S.C. § 168¢BCRA"), the Fair Debt Collection
24| practices Act, 15 U.S.C. § 1692g(a) (“EPA”), and the Rosenthal Fair Debt
25| Collection Practices Act, Cal. Civ. Co8e1788.15(a) (‘RFDCPA"). (ECF No. 6).
26 On February 17, 2014, Defendant filechation to dismiss. (ECF No. 8). On
27| July 23, 2014, the Court dismissed theG=#ithout prejudice. (ECF No. 12). Qn
28 August 26, 2014, Plaintiff filed a Second Anded Complaint (“SAC”). (ECF No. 14).
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On September 17, 2014, Defendant fileelMotion to Dismiss, accompanied

a request for judicial notice. (ECF Nb6). On October 1, 2014, Plaintiff filed @an
opposition. (ECF No. 18). On October 2814, Defendant filed a reply. (ECF No.

19).
I1. Allegationsof the SAC

On April 25, 2013, Defendant “violadethe FCRA by initiating a hard pull ¢f

Plaintiff's credit report fronTransUnion without permissibburpose, thereby reduci

her credit score.” (ECF No. ¥ 3). “Defendant is attertipg to collect an alleged biit

non-existent debt on behalfits client TD BANK USA, N.A.” Id. “TD BANK USA,

N.A. bought the alleged but non-existent debtdefault, from TARGET INC. on ar

around March 13, 2013.1d.

by

“Defendant purposefully hid the suithtaid filed on June 19, 2013 on behalf of

TD BANK USA, N.A. from Plaintiff. Defendardid not serve the suit on Plaintiff un
January, 2014, long after Plaiffiled this Federal suit.”Id. at 4. Plaintiff becam

til

aware of this lawsuit in November 2013 evhshe reviewed her credit report. The

delayed discovery “is clear ... by the abumck of action taken by Plaintiff after

reviewing her credit report in November 2013.1d” “On January 22, 2013, Plaint
disputed the alleged debt, and sentraaled for validation on the account to TARG
NATIONAL BANK, to which TARGET rdused and failed to respondld. at 3. On

February 11, 2013, Plaintiff sent anothemadad for validation to Target Brands, Inc.

(SAC Ex. B, ECF No. 14 at 23). On Marth, 2013, Plaintiff sent another demand
validation to Target Brands, Inc. (SAC Ex. C, ECF No. 14 at 30).
__After becoming aware of thewauit filed by Defendant, Plaintiff
diligently attempted to confirm valitian of the alleged account with all
3 entities. None of whitresponded. Plaintiff has been diligent in her
attempts to resolve matters invalveith the allegd account for over 18
motions. All attempts have been ignored.
(ECF No. 14 at 4).

“Plaintiff does not owe any deti TD BANK USA, N.A., PATENAUDE AND

FELIX, or TARGET.” Id. at5. “Defendant PATENAUDE AND FELIX A.P.C had ‘no
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reason to believe’ that the alleged accourt lgitimate at the time it pulled Plaintiff
credit report. Defendant had no legitimdusiness purpose for obtaining Plaintif

credit report.” Id. Because Defendant purchagkd account from TD Bank USA,

N.A., Defendant “should have known thBtaintiff did not initiate a busines
transaction with its client TD Bank USA, N.AlId. “It should have known that th
alleged account does not invoha, belong to Plaintiff.” Id. “Defendant had n(
evidence or reason to beliee alleged debt was legitineaprior to Defendant pullin
Plaintiff's credit report.” Id. “Defendant was negligent in its duties in fulfilling t
certification requirements pursuant to 15 USC 1681(e)(a), prior to pulling Plair
credit report.” Id.

“Defendant failed to send Plaintiff a 30ydaalidation notice within 5 days of th
initial communication, which was on Ap@b, 2013 when Defendant pulled Plaintif
credit report without permissible purposdd. “Defendant is continually attemptin
to collect a disputed debt. Plaintiff disputed the alleged debt numerous time

TARGET, prior to TD BANK'S purchase of the alleged accouid.”at 6. Defendant

also misrepresented the amount of the atlebpbt because “Defendant claims dama
in the amount of $1,760.59” in a statedct lawsuit but claimed $2,043.09 in “t
notice sent by Defendant on November 15, 2018.”

The SAC asserts seven o for relief: (1) violation of the FCRA, 15 U.S.
section 1681Db; (2) violation of the FDBP15 U.S.C. section 1692g; (3) violation
the RFDCPA, California Civil Code seah 1788.17; (4) violation of the FDCPA,
U.S.C. section 1692e(2); (5) violationtae FDCPA, 15 U.S.C. section 1692¢e(8);
violation of the FDCPA, 15 U.S.C. section 1692¢(10); and (7) violation of the FD
15 U.S.C. section 1692f(1).

[I1. Discussion
A. Request for Judicial Notice

Defendant has submitted a request forgiadinotice of the following material:

(1) the summons and complaint filed am@ 19, 2013, in the Superior Court
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California for the Countpf Sacramento, entitlefD Bank USA, N.A., As Successor in
Interest to Target Nationdank v. Kristiane Smitltase number 34-2013-00146865;
and (2) a November 15, 2013 letteom Defendant to Plaintithat is also attached as
Exhibit D to the SAC. (ECF No. 16-3PRlaintiff does not apgar to oppose judicial
notice of either document, but contends tft¢tie mere act of filing a suit, provides no
evidence to the validity of éhsuit. Defendant had no reago believe the alleged debt
belonged to the Plaintiff, and filed &siit in bad faith.” (ECF No. 18 at 6).
Federal Rule of Evidence 201 provides tliighe court may judicially notice :

=)

fact that is not subject to reasonabledig because it ... is generally known within the
trial court’s territorial jurisdiction; or .can be accurately and readily determined from
sources whose accuracannot reasonably be questidriie Fed. R. Evid. 210(b).
Courts “may take notice of proceedingsoither courts, both ihin and without the
federal judicial system, if those proceedihgse a direct relation to matters at issue.”
U.S. ex rel. Robinson Ranchefidtizens Council v. Borneo, In@71 F.2d 244, 248
(9th Cir. 1992) (internal quotations andation omitted). In ruling on a motion o
dismiss, a court may consider “materials incorporated into the complaipt by
reference...."Metzler Inv. GMBH v. Corinthian Colls., In&40 F.3d 1049, 1061 (9th
Cir. 2008).

The Court may take judicial notice of the record in case number 24-2013
00146865 as another court’s proceedings thad hdisect relation to matters at issu¢.
Borneo, Inc.971 F.2d at 248. The Court may tgkaicial notice of the November 1

2013 letter because it is incorporated by refeean the SAC. Defendant’s request ffor

1%

Ol

judicial notice is granted.
B. 12(b)(6) Standard
Federal Rule of Civil Procedure 12(b)(&rmits dismissal for “failure tp
state a claim upon which relief can be grantdeed. R. Civ. P. 12(b)(6). Federal Rt

P =

e
of Civil Procedure 8(a) prodes that “[a] pleading that states a claim for relief must
contain ... a short and plain statement efc¢taim showing that the pleader is entitled
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torelief.” Fed. R. Civ. R(a)(2). Dismissal under Rul2(b)(6) is appropriate whef

the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsl a formulaic reciteon of the element
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint n

contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that |i

plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&aility when the plaintiff pleads factu
content that allows the court to draw tkasonable inference thihe defendant is liabl
for the misconduct alleged.ld. (citation omitted). “[T]hetenet that a court mu
accept as true all of the allegations contadimea complaint is inapplicable to leg
conclusions. Threadbarecitals of the elements of a cause of action, supports
mere conclusory statements, do not suffickel” (citation omitted). “When there a
well-pleaded factual allegations, a cowftould assume their veracity and th
determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In

sum, for a complaint to survive a motiordismiss, the non-conclusory factual conte
and reasonable inferences from that contanist be plausibly suggestive of a cldi
entitling the plaintiff to relief.”Moss v. U.S. Secret Sery72 F.3d 962, 969 (9th Cir.

2009) (quotations and citation omitted).
C. Violation of the FCRA (First Claim)

Defendant contends that pulling Plaintif€eedit report to collect on her debfis

a permissible purpose under the FCRA. Defahdantends that Plaintiff has failed
allege any impermissible purpose under tG&RRA. Plaintiff contends that Defenda
“should have known that the alleged debtrbd belong” to Plaintiff. (ECF No. 18 :

4). Plaintiff relies oiCappettav. GC Servs. Ltd. P’'shgb4 F. Supp. 2d 453 (E.D. Vir.

2009) for the proposition that a debt col@ctan be liable under the FCRA wher
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“should have known” that it had no legitimaigerpose pulling a plaintiff's credit repoit.
Id. Plaintiff also contends that Defenddid not certify that it pulled Plaintiff's credjt
report for a proper purpose.

15 U.S.C. section 1681b(f) prohibits a “person” from using or obtaining “a
consumer report for any purposinless ... (1) the consunreiport is obtained for
purpose for which the consumer report isyauized to be furnished under this sectipn;
and (2) the purpose is certified in accordance with section 1681e of this title by
prospective user of the report through a gehnar specific certification.” 15 U.S.C. |8
1681b(f). A consumer report is authorizedoe furnished by a consumer reportjng
agency to “a person which f@nsumer reporting agendyads reason to believe ... (A)
intends to use the information in conhen with a credit transaction involving the
consumer on whom the information islkte furnished and inveing the extension of
credit to, or review or collection of aaccount of, the consner....” 15 U.S.C.
1681b(a)(3). 15 U.S.C. section 1681e requossumer reporting agencies to maintain
“reasonable procedures” to ensure that Spextive users of the information identjfy
themselves, certify the purpogeswhich the information is sought, and certify that the
information will be used for no other purpose. 15 U.S.C. § 1681e(a). A consume
report is “any information by a consumeporting agency bearing on a consumer’s
credit worthiness....” 15 U.S.C. § 1681a(d)(1).

To qualify as a permissible purposader section 1681b(a)(3)(A), a “cref

j -

it
transaction must both (1) be a credit sa&etion involving the consumer on whom the
information is to be furnished and (2) invelthe extension of credit to, or review|or
collection of an account of, the consumePintos v. Pac. Creditors Ass'605 F.3d
665, 674 (9th Cir. 2010) (enh@) (quotations omitted). “[A] person is ‘involved’ ina
credit transaction for purposes of 8§ 168}8HA) where she is ‘draw[n] in as|a
participant’ in the transaction, but not wheshe is ‘oblige[d] tdbecome associated!’
with the transaction.1d. at 675 (citingAndrews v. TRW, In@225 F.3d 1063, 1067 (9th

Cir. 2000)). IrPintos the plaintiff's vehicle was towed by police officers. The towjing

-6- 13cv3061-WQH-BGS
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company towed the vehicle, obtained a liertte@nvehicle, and sold the vehicle. T

he
0

towing company then assertadleficiency claim againstétplaintiff, and transferre
that claim to the defendant, a collectiagency. The district court granted

he

defendants’ motion for summary judgment because the defendant collection agency r

a permissible purpose in obtaining the pléi's credit report. The Ninth Circu
reversed, reasoning that the plaintiff “chdt participate in seeking credit from t
towing company.”ld.

She owned the car that was towedske was not as completely distant
from the transaction as thectim of identity theft inAndrews but neither
was she a participant in the typicalrisaction where an extension of credit
IS requested. She had no contaath [the towing company or the
defendant] until [the towm%comp_arlydwed her car.” She never asked to
have the vehicle towed; [the towing company] S|mpl¥ towed the car by
direction of the police then tried to catlt the charges. f he plaintiff] did
not initiate the transaction that réeal m_Phe defenda] requesting her
credit report. As the Seventh Circuit held $tergiopoulos v. First
Midwest Bancorp, In¢.427 F.3d 1043, 1047 %7_t Cir. 2005), 8§
1681bf(a)(3)(A) can be relied upon by ety requesting a credit report
“only if the consumer initiates the transaction.”

Id. The Ninth Circuit concluded that becatuble claim against the plaintiff “did nq
result from a transaction initiated” byetlplaintiff, section 1681b(a)(3)(A) did n
authorize the defendant to obtain the plaintiff's credit reploktat 676.

In this case, the SAC alleges that Defant violated the FCRA “by initiating
hard pull of Plaintiff's credit report from TransUnion without permissible purp
because “Defendant is attempting to coltialleged but non-estent debt on beha
of it'’s [sic] client TD BANK USA, N.A.” (ECF No. 14 at 3). The SAC alleges:

Defendant PATENAUDE AND FELIX A.P.(had “no reason to believe”
that the alleged account was legitimate at the time it pulled Plaintiff's
credit report. The alleged accouwmais bought while in default by TD
BANK USA, N.A. Therefore Defedant PATENAUDE AND FELIX
A.P.C., should have known that Plaintiff did not initiate a business
transaction with it's [sic] client TD BANK USA, N.A. It should have
known that the allged aCcount does not involve, or belong to Plaintiff.
TD BANK USA, N.A. could not have provided evidence of the alleged
account being legitimate, to Defemiabecause such evidence does not
exist. Defendant had no evidenceaason to believe the alleged debt was
legitimate, prior to Defendant pulliffijaintiff’'s credit report. Defendant
knew it was not in possession of ayplication on the alleged account.
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Id. at 5. The allegations tiie SAC make clear that Defendant pulled Plaintiff's cr

to collect a debt she did not owe and was not “involved” wdhBecause Plaintiff has

alleged that she was not “involved” in thlleged credit transaction, a “non-exist
debt” that Defendant is attempting to eafl, Plaintiff has sufficiently alleged th

Defendant did not have a permissible gmge in pulling Plaintiff's credit report.

Pintos 605 F.3d at 674-75ee also Grigoryan v. Convergent Outsourcing,, IN©.
CV 12-1499, 2012 WL 4475455, at *4 (C.D.IC8&ept. 24, 2012) (denying tt
defendant debt collector’'s motion for judgment on the pleadings on an FCRA
where the plaintiff alleged that “at no poprtor to learning of defendant’s inquiry in

her credit report did plaintiff hee any interaction or relaship with defendant in arly

form, nor any outstanding debts or judgmemted to defendanti[;no allegations in
the complaint showed that the defendans wathorized by a third party to collect

a debt involving a consumer credit transacaatered into by the plaintiff). The Court

concludes that Plaintiff has stated a claim for violation of the FCRA.

odit

2Nt
At

=

e

clair

on

Defendant’s motion to dismiss Plaintiff's First Claim for violation of the FORA

Is denied.
D. Violation of the FDCPA
I. Violation of 15 U.S.C. section 16929 (Second Claim)
Defendant contends thatwias not required to senddaiitiff a debt validatior

because Plaintiff did not request it withinrtir days of Defendant sending Plaintiff a

demand lettet. Defendant contends that it nemuly be established that this demand

letter was sent, not received, and thatrRifiicannot rebut the presumption that the

demand letter was received after it was placetthe mail. Plaintiff contends th
Defendant has offered no evidence that the demand letter wa®&antiff contends

~ ! Defendant submits the Declarationlea‘ffre%/ W. Speights in support of t
Motion to Dismiss and in order to demstrate the dates on which these ev
occurred. (ECF No. 16-2). The Court doesauntsider this dealation because, “[a]
a ?eneral rule, ‘a district court may ransider any material beyond thegpleadlngq
ruling on a Rule 12(b)(6) motion."ee v. City of Los Angele50 F.3d 668, 688 (

Cir. 2001) (quotindgranch v. Tunnell14 F.3d 449, 453 %)t Cir. 1994yerruled on
other grounds by Galbraith v. County of Santa C|&@7

-8- 13cv3061-WQH-BGS
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that she has rebutted the presumption (or widlile to do so) by stating that she ne
received the demand letter by mail.

15 U.S.C. section 1692g(a) requires thaithiw five days after an “initia
communication,” a debt collector must séimelconsumer a “written notice” containi
certain information regarding the debt “as$ the ... information is contained in
initial communication....” 15 U.S.C. § 1692g(d)lhe term ‘communication’ mear
the conveying of information regarding a delntectly or indirectly to any persa
through any medium.” 15 U.S.C. 8§ 1692a(2). Section 1692g(b) provides:

If the consumer notifies the debt @adtor in writing within the thirty-day
period described in subsection (aztbi’s section that the debt, or any
portion thereof, is disputed, or that the consumer requests the name an
address of the original creditor, ttiebt collector shall cease collection of
the debt, or anK Isputed portion thef, until the debt collector obtains
verification of the debt or a copy afjudgment, or the name and address
of the original creditor, and a copy of such verification or judgment, or
gabmte aﬂ attddress of the original c%e!dls mailed to the consumer by the

ebt collector.

15 U.S.C. § 1692g(b). Where a “writtentice” that compliesvith section 1692¢g(a
Is sent to the debtor, the debtor maestd a verification reqseunder section 16929(
within thirty days of receipt of the written notice in order to create any obligation (
debt collector’s partSee Mahon v. Credit Bureau of Placer Citg., 171 F.3d 1197

ver

he

n

L

)
D)
DN the

1202-03 (9th Cir. 1999) (holding that the plaintiffs’ “tardy request for verificatign of

the debt ... did not triggemg obligation on the part of the [defendant] to verify

debt”); see alsdl5 U.S.C. 8§ 1692g(a) (requiring thaitmn five days after the initial

communication, the debt collector shalhdehe debtor a “written notice” containit
“a statement that if the consumer notifies tlebt collector in writing within the thirty

day period that the debt ... is disputed,dbbt collector will obtain verification of the

debt or a copy of a judgment against tbasumer and a copy of such verification
judgment will be mailed to the consumer by the debt collector....”).

The SAC alleges that “Defendant alstused and failed teend to [sic] initial
demand letter as required byetRDCPA....” (ECF No. 14 &). The SAC alleges thi

the

g

f -

or

At

“Defendant failed to send Pidiff a 30 day validation notice within 5 days of the initial

-9- 13cv3061-WQH-BGS
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communication, which was on April 25, 2013evhDefendant pulled Plaintiff's crec

it

report without permissible purposeld. at 5. The SAC also alleges that Plainitiff

became aware of the debt in November 20h8n she reviewed her credit report,
Plaintiff first sought to validate the deon January 22, 2013The SAC fails tg
plausibly allege an “initial communicat” under section 1692@ prerequisite t
triggering any debt collector duties under this secti®@®e Vartanian v. Portfoli
Recovery Assocs., LL.Glo. 2:12-cv-08358, 2013 W877863, at *6 ((D. Cal. Mar.
7, 2013) (“[Plaintiff] does not contend tH&efendant] ever contacted him.... Thg
was then no ‘initial communication’ from [Dexidant] sufficient to trigger the 15 U.S.
8 1692g(a)’s notice requirement. Neither was there any debt-collection practices
under 8 1692g(b).”)McNall v. Credit Bureau of Josephine Cnt§89 F. Supp. 2
1265, 1269 (D. Or. 2010) (“[Defendant’s}tier was not the ‘initial communicatiot
about the collection of the debt which waaligger the validation notice requireme

of 15 U.S.C. § 1692(a).”). Defendant’s gl pulling of Plaintiff's credit report on

April 25, 2013 is not a “communication,” which is “tl@nveyingof information
regarding adebt....” 15 U.S.€1692a(2) (emphasis addedhe Court concludes th
Plaintiff has failed to plausibly allegen “initial communication” under 15 U.S.(
section 1692g.

Defendant’s motion to dismiss Plaintiff@econd Claim for violation of sectig
1692g is granted.

ii. Violation of 15 U.S.C. section 1692e (Fourth Claim)

Defendant asserts that it did not misrepresent the amount of Plaintiff's
Defendant contends that the difference leetvthe amount prayed for in the April 20
state-court complaint and the amount demdnda& November 2013 letter to Plaint

does not demonstrate a misrepresentatibiPlaintiff’'s debt in November 2013.

Defendant asserts that the increased amauhé November 2018tter includes legg
costs that Defendant had accumulated inikerim. Defendant contends that it
entitled to recover its actual costs in brimga state court action, citing California Cc

-10 - 13cv3061-WQH-BGS
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of Civil Procedure sections 1032-1033.5aiRliff does not address these contentipns
in opposition.
Itis a violation of the FDCPA to makefalse representation, “in connection wjith
the collection of any debt,” garding “the character, amount, or legal status of any gebt;
or ... any services rendered or compensatvhich may be lawfully received by anpy
debt collector for the collection ofdebt.” 15 U.S.C. § 1692e(2). Section 16Pp2f
provides that “the following conduct is a \aion of this section ... [t]he collection pf
any amount (including any interest, fee, changyeexpense incidental to the principal
obligation) unless such amount is exprgsalthorized by the agreement creating|the
debt or permitted by law.” 15 U.S.C. § 1692f(1).
The SAC alleges that Defendant onlgiohed damages of $1,760.59 in the state-
court complaint but stated in a Novem2éx13 letter to Plaintifthat Plaintiff owed
$2,043.09. The state-court complaint resja€'$1,760.59, which is the reasonable
value, is due and unpaid despite plaintiffesnand ... [and] [flor such other and further
relief as the Court deems just and fai(BECF No. 16-5 at 9). Under California la,
costs are only recoverable by the prevailing paggeCal. Code Civ. Proc. § 1032
(“Except as otherwise expressly provided latuge, a prevailing party is entitled as a
matter of right to recover sts in any action or proceeding.”). Whether Defendant/was
entitled to include court costs in its represeatato Plaintiff of her alleged debt is|a
factual dispute not properly resolved on a motion to disfiss.
Defendant’s motion to dismiss Plaintiff's Fourth Claim for violation of 15 U.$.C.

_ 2 Defendant has cited regal authority for theroposition that it cannot he
liable as a matter of law for mcludlngi_coudsts in its representation of the amount of
Plaintiff's alleged debt.Cf. Shula v. LawenB59 F.3d 489, 490-92 (7th Cir. 2004)
(afflr_mlnjc_g summary judgment for the plaifitand holding that the defendant violated
section 1692e wheén it recFresentec_l to thengfaithat the plaintiff owed court costs
incurred in an abandoned proceeding beeano lllinois law permitted the defendant
to collect costs prior to {}sz%ment:) itz v. Resurgent Capital Servs., L%55 F. Su&g

2d 163,171-72 (E.D.N.Y. 2013) (denying the defertdamnotion to dismiss an FD _
claim for allegedlg misrepresenting the amount of the plaintiff's debt to a ¢redit
reporting agency because, under New York fanparty is not liable for court costs
unless and untilthere is a judgment in fabithe opposing party” and “[b]y including
court costs in the debt it reported ¢toedit reporting agencies, [thé defendant]
misrepresented the amount of the debt”).

-11 - 13cv3061-WQH-BGS
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section 1692e is denied.

E. Other Claims

Defendant makes no contentions specifi®laintiff's Third, Fifth, Sixth, anc
Seventh Claims. Defendicontends generally:

Plaintiff’'s Complaint does not pleadwaviable cause of action that should

survive this Motion to Dismiss. Plaintiff's vague allegations that P&F

failed to communicate the debt wasplited and that P&F attempted to

RO WhSIan ThiS Motion Blamhi B0t preseniad o plausibie theory of

Rmandad Complaint shauid be isresed wih prajidice. o oo o
(ECF No. 16-1 at 16).

Defendant’s motion to dismiss Plaintifif$ird, Fifth, Sixth, and Seventh Clain
is denied.
V. Conclusion

IT IS HEREBY ORDERED that the Mmn to Dismiss (ECF No. 16)
GRANTED in part and DENIED in partPlaintiff's Second Claim is DISMISSE
without prejudice. No later than thirty dalyem the date this Order is filed, Plaint
may file a motion for leave to amencetSecond Amended Complaint accompanie
a proposed third amended complaint. HiRliff does not file a motion for leave
amend, this case will proceed on thenagning portions of the Second Amendg
Complaint.

If, alternatively, Plaintiff chooses tdd a motion for leave to amend, the th
amended complaint must be completéself and may not incorporate by referer
prior versions of the complaint or other filings in this action.

DATED: December 17, 2014

G i 2. A
WILLIAM Q. HAY
United States District Judge
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