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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MONICA R. WERT, Individually Case No. 13-cv-3130-BAS(BLM)
and on Behalf of Other Members of
the Public Similarly Situated, ORDER DENYING

DEFENDANTS’' MOTION TO
Plaintiffs, DISMISS

V. [ECF No. 46]
U.S. BANCORPgt al.,

Defendants.

On November 13, 2013, Plaintiff Monica R. Wert commenced

oc. 60

this

employment class action against DefemddJ.S. Bancorp and U.S. Bank Natignal

Association (“U.S. Bank™ in the San €&go Superior Court. Thereaft
Defendants removed this actido this Court. Defendds now move to dismis
Plaintiff's third claim for relief for violation of California Labor Code § 5
brought under the Private Attorney Genekat of 2004 (“PAGA”) asserted in th
Second Amended ComplaintSAC™). Plaintiff opposes.

The Court finds this motion suitablfor determination on the papy

submitted and without oral argumengee Civ. L.R. 7.1(d.1). For the following

reasons, the CounENIES Defendants’ motion to dismiss.
Il
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l. BACKGROUND

“[WI]ithin the last year,” Plaintiff allges that she worked for Defendants

AS a

bank teller. (SAC 1 24.) Accding to Plaintiff, she complied with the exhaustion

requirements of the Private Attorney ri@eal Act of 2004 byproviding notice by

certified letter on October 7, 2013, to fBedants and the LWDA concerning the

PAGA claims Plaintiffintends to pursue.”ld. T 13(e).)

Plaintiff asserts her third claim faelief on behalf of herself and other

current and former employees similarly aited for Defendants’ alleged failure
provide compliant meal periods umd@alifornia Labor Code 8§ 512.Sde SAC

64-78.) Specifically, Plaintiff alleges:
During the year preceding the filing of Plaintiff's PAGA
exhaustion letter through the peas, as well as during the
year preceding the filing of éhoriginal Complaint in this
action, Plaintiff was a non-exempt, hourly-paid employee
of Defendants who was regulaischeduled to work, and
did work, more than five hours in a work day/work
period. There were days whdp&intiff worked more than
five hours, she was not praad with meal periods, and
was, in fact, prevented from taking her meal periods due
to work. Specifically, Plaitiff was unable to take her
meal periods because she was required to attend to client
needs, was required to cotbe bank, and was required to
complete urgent tasks assignedher. In these instances,
Plaintiff's work prevented her from taking any meal
period whatsoever, or, a tilgemeal period within the
first five hours of work. Thase missed and/or late meal
periods were caused by work restrictions—not Plaintiff's
desire or choice to skip atelay meal periods. Plaintiff
did not waive her meal periods.

(SAC 1 67.) Plaintiff alleges the saneets as to Defendants’ other non-exer
hourly-paid employees in Californiald({ 71.)

Plaintiff also alleges that the spgcidates on which Defendants failed
provide meal periods to Plaintiff dnother current andormer non-exemg

California employees in accordance wiib12 can be ascertained through a rey
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of Defendants’ time and pay records. (SAY 68, 72.) She further alleges f{
Defendants’ failures to provide mepkriods were documented on employzs
itemized wage statements through the paymé&fiPenalty Py” and/or “other pai
(SAC 11 69, 73.)

Plaintiff maintains that Defendants[p]ayment of an extra hour ¢
compensation under California Labor C&l€26.7 does not remedy a violation
California Labor Code § 512.” (SAC { 74.)

.  LEGAL STANDARD

A motion to dismiss pursuant to Rul@(b)(6) of the Fedal Rules of Civi
Procedure tests the legal sufficiency of theimbk asserted in the complaint. R
R. Civ. P. 12(b)(6)Navarro v. Block, 250 F.3d 729, 731 (94@ir. 2001). The cou
must accept all factual allegations pleaded in the complaint as true an(

construe them and drawll aeasonable inferences from them in favor of

nonmoving party.Cahill v. Liberty Mutual Ins. Co., 80 F.3d 336, 337-38 (9th Cj

1996). To avoid a Rule 12(b)(6) dismissa complaint neeaot contain detaile
factual allegations, rather, it must pleashdagh facts to state a claim to relief t
is plausible on its face.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

claim has “facial plausibility when the ghtiff pleads factual content that allo
the court to draw the reasonable infeeertbat the defendant is liable for {
misconduct alleged.’Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citirigvombly,

550 U.S. at 556). “Where a complaint pleads facts that are ‘merely consiste

a defendant’s liability, it stops short ofetline between possibility and plausib:rtty

of ‘entittement to relief.” Igbal, 556 U.S. at 678 (quotinfwombly, 550 U.S.
557).

“[A] plaintiff's obligation to provide the ‘groundsof his ‘entitle[ment] tc
relief’ requires more than labels and clmstons, and a formulaic recitation of t

elements of a cause of action will not doTwombly, 550 U.S. at 555 (quotirn
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Papasan v. Allain, 478 U.S. 265, 286 (1986)) (alteration in original). A court 1
not accept “legal conclusions” as trudgbal, 556 U.S. at 678. Despite t
deference the court must pay to the plafistiillegations, it is not proper for ti

court to assume that “the [plaintiff] canope facts that [he or she] has not alle

or that defendants have violated the . wslan ways that have not been allege

Associated Gen. Contractors of Cal., Inc. v. Cal. Sate Council of Carpenters, 459
U.S. 519, 526 (1983).

Generally, courts may not consideraterial outside the complaint wh
ruling on a motion to dismissHal Roach Sudios, Inc. v. Richard Feiner & Co.,
896 F.2d 1542, 1555 n.19 (9th Cir. 1990However, docments specifically
identified in the complaint whose authenyids not questioned by parties may a
be considered. Fecht v. Price Co.,, 70 F.3d 1078, 1080 n.1 (9th Cir. 19
(superseded by statutes on other groundddreover, the court may consider
full text of those documents, even whdéime complaint quotes only selec
portions. Id. It may also consider material properly subject to judicial n
without converting the motion into one for summary judgmdéaron v. Reich, 13
F.3d 1370, 1377 (9th Cir. 1994).

[ll. DISCUSSION

Defendants seek to dismiss Ptdfits claim for PAGA penalties fo
Defendants’ alleged flare to provide compliant meal periods on the grounds
the claim is both legally and factuallunsupported. (Dsf’ Mot. 1:2-4.)
Specifically, Defendants argue that Plaintiff seeks impermissible double re
where Defendants already paid th@mployees meal-period penalties un
California Labor Code § 226%7. (Id. at 1:5-9.) They argue that it would

1 California Labor Code Seom 226.7(c) provides, “[i]f ammployer fails to provide &
employee a meal or rest or recovery perioca@gordance with a state law, including, but
limited to, an applicable statute or applicabégulation, standard, asrder of the Industrig
Welfare Commission, the Occupational Safety amdlth Standards Boardy the Division o

-4 - 13cv3130

need
he

ged
d.”

14

en

y
Iso

D5)
the
red

ptice

=S

that

covery
der
be

N
not




© 00 N o 0o A~ W N P

N NN NN N N NN P P P B P P PP PR
© N o O~ W N P O © N O 0o M W N P O

“contrary to law and basifairness” to award PAGA penalties where Plail
already received meal-period penaltiekd. &t 1:6-10.) Defendants also argue
Plaintiff fails to allege sufficient factio support her claim because she did
adequately plead the frequency of #ileged meal-period violations.d( at 1:16-

19.) The Court will address each argument below.

A. Availability of PAGA Penalties and Statutory Penalties for Meal-
Period Violations?

Plaintiff seeks PAGA penalties for Defdants’ failure to provide complial

meal periods under California Labor Co8l&12 even though Plaintiff agrees t

Defendants already paid Plaintiffnd other aggrieved employees sa

compensation for missed meal periodader § 226.7. (Pl’'s Opp'n 9:5-4

Defendants argue that Plaintiff cannot recover these PABAalties becaus

PAGA applies only to Laor Code sections that do ramintain a penalty provisiop.

(Defs.” Mot. 5:24-25.) This interpretation is incorrect.

Under PAGA, aggrieved employeesymaring civil actions personally ar
on behalf of other aggrieved employets recover civil penalties that weg
previously recoverable only by the Laband Workforce Development Agen
(“LWDA"). Cal. Lab. Code § 2699(a)ee Iskanian v. CLS Transp. Los Angeles,
LLC, 59 Cal. 4th 348, 378-82 (2014). Whaggrieved employees recover PA(

ntiff
that

not

Nt
hat

me

).)

Occupational Safety and Health, the employeillgbay the employee one additional hour of
at the employee’s regular rate of compensatiorémh workday that the meal or rest or reco
period is not provided.Cal. Lab. Code § 226.7(c).

2 For the purposes of this order, “PAGA penalties” refers to the civil penalties that

allows aggrieved employees to recover on Bebfthe Labor and Workforce Developme

Agency, which were previously only recovemrlily the LWDA. In the California Labor Coc
penalties recoverable by or drehalf of the Labor and Wdidkrce Development agency 4§
referred to as “civil penalties."See, e.g., Cal. Lab. Code § 2699(a)The California Supren
Court similarly refers to these penalties asvifcpenalties.” “Statutory penalties,” howev
exclusively refers to those penaltiesoverable byndividual employeedirectly under the Labg
Code, which were recoverable before the PAGA’s enactméiag, e.g., Cal. Lab. Code

226.7(c).
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penalties, 75% of the recovered amountistributed to the LWDA and 25%
distributed to the aggrieved employed3al. Lab. Code § 2699(i). These penal

available under PAGA are separate adhdtinct from the statutory penalti

provided under other sections thie California Labor Codelskanian, 59 Cal. 4th

at 381. Accordingly, employeasay recover both statutory penalt@sd PAGA
penalties for a LaboCode violatior? See id.; Caliber Bodyworks, Inc. v. Superior
Court, 134 Cal. App. 4tl365, 377-88 (2005).

PAGA provides, “[n]othing in this paghall operate téimit an employee’s

right to pursue or recover other remedi@sailable under state éederal law, eithe
separately or concurrentlyithr an action taken under thgart.” Cal. Lab. Code
2699(g)(1). This language establisheat tARAGA penalties and other remedies

S
ties

€S

7

-s

8

are

not mutually exclusive. Defendants incectly interpret the language in § 2699(f)

as an instruction that PAGA only ap@iwhere the Labor Code does not elsew
provide a penalty for the employer's violatibn.(Defs.” Mot. 5:24-28, 6:1-2
However, § 2699(f) merely states that trefault civil penalty outlined in the Lab
Code applies if a specific civil penaltynst already established for the Labor C
violation at hand. This default-penaftyovision does not fookbose PAGA liability,
altogether whenever another section @& tabor Code provides a penalty for
violation.

Defendants point to this Court’s preus statement that “PAGA is not me
to allow double recovery to a plaintiff.(Defs.” Mot. 9:22-23 (citing June 23, 20
Order 6:6-7, ECF No. 18).) However, ti@®urt did not yet hae the guidance ¢

3 The parties argue over whether 8§ 226.7 pravigenalties for 8 512 violations and t
whether § 226.7 precludes PAGA ogery. These arguments are lerant because they rest
the incorrect premise that a plaintiff may ymécover under PAGA where the Labor Code (
not already provide for a penalty.

4 Section 2699(f) provides, “[floall provisions of this code except those for which a
penalty is specifically provided, there is eédied a civil penalty for a violation of theg
provisions[.]” Cal. Lab. Code § 2699(f). Tlpeovision outlines that for employers who emg
one or more employees, the civil penalty $800 for each aggrieved employee for in
violations and $200 for each aggrieved employee for each subsequent vidiation.
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the California Supreme Court’s opinion liskanian, which was issued on the sa
day as the Court’s previous order.

In Iskanian, the California Supreme Coucbnsidered, among other issy
whether the Federal Arbitration Act prepts state law prohibiting waiver
PAGA representative actions. 59 Cal. 4tl3%59-60. Before deciding the issue,
court examined PAGA'’s legidige history and purposeld. at 378-82. It stateq
“[t]he civil penaltiesrecovered on behalf of the state under PAGA are distinct
the statutory penalties to which employeeay be entitled irtheir individual
capacities.”ld. at 381. To illustrate this point, the court drew a distinction bet
the statutory penalty proded under Labor Code § 20and the civil penalt
provided under LabaCode § 225.51d. at 381. The former obligates employer:
pay a penalty equal to the employee’dydavages for each day that the emplo
fails to pay all wages upon termination, ilglthe latter providea civil penalty dug
to the Labor Commissioner in the eveaf an enforcement action for t

employer’s failure to payllavages upon terminationd. Based on this distinctio

the court suggested that employees megover both statutory penalties, whi

they were entitled beforthe enactment of PAGAand civil penalties, which the
can now recover on behalf the LWDA under PAGA.Seeid.

PAGA'’s legislative history supportthe conclusion that employees n
recover both civil penaltiesnd statutory penalties for éhsame violation. A
Iskanian discussed, the legislature enact&d3A in response to two problems: (
many Labor Code provisions were umamiced because they only provided
punishment in the form of criminal misdeanors, with no civil penalties attach
and district attorneys rarely investigatembor Code violations; and (2) even wh
the Labor Code did provide civil penaltigee LWDA did not have the resources
pursue every violationSee 327 P.3d at 146; S. Judiciary Com., Analysis of S.
No. 796 (Reg. Sess. 2003-200#5 amended Apr. 22, 2003. The legislatu

enacted PAGA to empower private zégns to bring enforcement actions i
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recover civil penalties on behalf of ehLWDA, not to provide recovery ft
individual employees. This interpretatios the most sensible given that
aggrieved employees were required to choose between bringing enfor
actions under PAGA, in which they camly recover 25% of the civil penal
provided for each violation, or individuaktions for statutory penalties, in wh
they can recover the whole statutory penédiyeach violation, it is unlikely thi
they would ever choose the formemRequiring employees to choose betw
PAGA versus statutory penalties would edsdly eviscerate the effectiveness
PAGAY>

Moreover, Iskanian approvingly citesCaliber, 134 Cal. App. 4th at 37
which unambiguously concluded that @oyees may recover both statut

penalties under the Labor Coded civil penalties under RM for the same Labc

Code violation. See Iskanian, 59 Cal. 4th at 381Caliber, 134 Cal. App. 4th at 378.

In Caliber, aggrieved employees sued their employer for many violations ¢
Labor Code, seeking both staitt penalties and PAGA penaltie€aliber, 134
Cal. App. 4th at 369. The defendantsndered as to all causes of action on
grounds that the aggrieved employed&l not plead compliance with t
administrative prerequissefor filing suit under PAGA.Id. The court held that th
aggrieved employees werejwered to plead compliander those causes of acti
in which they sought PAGA penalties bobt for those in which they soug
statutory penalties under the Labor Codd. at 378. It reasoned that there i
difference between a request for statyfoenalties provided wter the Labor Cod
and a demand for penalties previousdgoverable only by the LWDAId. at 377

The court stated, “[IJn sum, an employsmpotentially liable for unpaid wages 3§

interest, statutory penaltiesd civil penalties for many wlations of Labor Code

5 Further, where the aggrieved employeeseive only 25% of the PAGA penalt
recovered, allowing PAGA penalties in addition to individual statutory penalties does not
double recovery for the Plaintiff.
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wage-and-hour provisionsld. at 378. Thus, employees may recover indivi
statutory penalties providedhder the Labor Code awrd/il penalties allowed unds
PAGA for the same violation.

In light of Iskanian and Caliber, this Court declines to folloviRuleas v.
Costco Wholesale Corp., No. 5:14-cv-02474, 2015 WL 1359326 (N.D. Cal. M
25, 2015). IrRuleas, the court concluded that PAGA penalties are not availab
8§ 512 violations because 8§ 226.7 already provides a penalty for meal;
violations. 2015 WL 1359326, at *2. This conclusion rests on the incf
assumption discussed above that emplogaesot recover both statutory penal
under the Labor Code andvitipenalties under PAGA for the same violatioBee
id. at *4. In reaching that determination, tReleas Court failed to square i
analysis withiskanian andCaliber; it appears that the court did not consider ei

case in reaching its conclusion.

Jual

lar.

e for
perioo
prrect

ties

IS
ther

In sum, this Court concludes thatowing aggrieved employees to recover

individual statutory penalties under the Lal&@wde in additiorto PAGA penaltie
on behalf of the LWDA for the same vitilan is consistent th PAGA’s expres]
statutory language, the California Semre Court’s intemgtation, and th

legislature’s intent.

B.  Effect of Defendants’ Volunary Payment of § 226.7 Penalties

Defendants contend that their volugt@ayment of stattory penalties unde

Labor Code 8§ 226.7 cures their failurepimvide legally-comjant meal period
under the Labor Code. Howeyéhat contention is incorrect; payment of pena
under § 226.7 does not cure meatipd violations under § 512Kirby v. Immoos
Fire Protection, Inc., 53 Cal. 4th 1244, 1256 (2012).

I

I

I
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Section 512 provides, in part:

An employer may not employ an employee for a work
period of more than five hosiper day without providing
the employee with a meal period of not less than 30
minutes, except that if the total work period per day of the
employee is no more than six hours, the meal period may
be waived by mutual consent of both the employer and
employee.

Conversely, § 226.7 provides that anpsoger cannot require employees to w
during their meal periods and establistied “the employer shall pay the employ
one additional hour of pay at the employergular rate of compensation for e
workday that the meal or rest or recovpgyiod is not provided.Cal. Lab. Code
226.7.

Thus, 8§ 512 outlines the requirementslégally-compliant meal periods, a

8 226.7 both prohibits employers from requiring employees to work during

meal periods and provides a remedy darployees who do not receive compjant

meal periods. However, “section 22&l@es not give employers a lawful ch
between providingither meal and rest breaks an additional hour of pay.Kirby,
53 Cal. 4th at 1256 (emphasis in originajonsequently, an employer’s volunt;
payment of an additional hour of pay da®t excuse a meal-period violatioBee
id.

In Kirby, the court concluded that a party who prevails on a 8§ 226.7 cl;
not entitled to attorney’s fees under § 218.5 because a 8§ 226.7 claim is not
for non-payment of wagésSeeid. at 1259. The court reasoned that the empl
violates § 226.7 by failing to provide propeeal and rest periods, not by failing
provide the additiorlehour of pay. Seeid. at 1256-57. It stated that employers

not have “a lawful koice between providingither meal and rest breaks an

¢ Section 218.5(a) provides, “In any actiorobght for the nonpayment of wages, frir
benefits, or health and welfaoe pension fund contributions, éhcourt shall award reasona
attorney's fees and costs to firevailing party if anyparty to the action requests attorney's
and costs upon the initiation ofetfaction.” Cal. Lab. Code § 218.5(a).
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prk
jee
ach
8

nd

these

ice

ary

AiMm IS
a clair
oyer
to

do

nge
ble
fees




© 00 N o 0o A~ W N P

N NN NN N N NN P P P B P P PP PR
© N o O~ W N P O © N O 0o M W N P O

additional hour of pay.1d. at 1256.
Because Defendants do not have a fldwehoice” between providing me
periods or an additional hoof pay, and based on the infeation before the Coul

Defendants did not fully comply with tHeabor Code when they failed to provi

proper meal periods but instead voluntaplgid employees aadditional hour of

pay. Seeid. Defendants have unquistably precluded any independent actior
the aggrieved employees to recover udtaly penalties under 8§ 226.7, but tf
remain vulnerable to an enforcementi@t brought on behalf of the LWDA.
Accordingly, Plaintiff's claim for RGA penalties for Defendds’ failure to
provide proper meal periodsider § 512 is legally plausible notwithstanding
fact that Defendants have already pdudir employees statutory penalties und

226.7 for these very violations.

C. Adequacy of Plaintiff's Factual Allegations

Turning now to the adequacy Plaintiff's factual #egations related to the

al
t,
de

1 by

ey

the
br §

8

512 claim brought under PAGA, Defendantgua that Plaintiff's allegations

legally insufficient because she has not pheth any certainty the amount of i

re

€es

that she did not receive compliant meal periods. (Defs.” Mot. 10:26-28, 11:1-5.)

However, the level of detaiDefendants expect is not recpd so long as Plaintiff

alleges enough facts “to raise a rightrédief above the speculative level.See

Twombly, 550 U.S. at 555. Plaintiff need gnhclude a short and plain statem

showing that she is entitled telief and giving Defendantéair notice of what the|.

.. claim is and the groundgon which it rests."See id. (quotingConley v. Gibson,
355 U.S. 41, 47, 78 (1957)) (intexl quotation marks omitted).

Plaintiff satisfies the pleading requments where she pleads eligibility
meal periods under § 512, explains teheé was required to forego proper n

periods due to her job’s demands, amtbges that Defendants’ time and |

records reflect the times that she did not receive a proper meal period. (SAC

—-11 - 13cv3130
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69.) While Plaintiff's allegations are far from detailed, the pleading standali

not demand such detail of heFo expect Plaintiff tgplead each and every violati

that allegedly occurred routinely wouftbt only unduly burden the Plaintiff but

also offend the spirit offwombly. Plaintiff cured the defects identified in t
Court’s June 23, 2014 Order, satisfying Tweombly pleading standard.

In the SAC, Plaintiff includes facts shimg that she falls within the scope
Labor Code 8§ 512 where she allegedlaiitiff was a non-exempt, hourly-pa
employee of Defendants who was reguladheduled to work, and did work, mq

than five hours in a work day/work ped.” (SAC  67.) Moreover, she cures

ds do

on

NIS

of
d
Dre
the

uncertainty of her allegations by additigat Defendants’ time and pay rec

rds

provide evidence of the specific dateswhich Defendants faité to provide hefr

with legally-compliant meal periods becauthey reflect the dates on which she

received meal-period penalties. (SAC 7688} Plaintiff further alleges that she

missed meal periods because she was nedjuo perform work-related tasks and

not because she voluntarily waived them. (SAC § 67.) These allegations rais

Plaintiff's claim above th speculative level.

As the time and pay records reflecfithe alleged violations are within

Defendants’ control and available for theeview, Defendants ka fair notice o
Plaintiff's claim and the grounds upon which it res@ee Twombly, 550 U.S.
555.

IV. CONCLUSION

In light of the foregoing, the CouZtENIES Defendants’ Motion to Dismiss.

IT IS SO ORDERED.

DATED: March 22,2016

(g Faphaals
Homn. Cynthia Bashant
United States District Judge
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