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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RAY G. BESING, Civil No. 13-cv-3159-CAB (DHB)
Plaintiff,
ORDER GRANTING IN PART
v. AND DENYING IN PART
PLAINTIFF'S EX PARTE
WILLIAM R. TAYLOR, M.D., et al., DISCOVERY MOTION
Defendants [ECF No. 46]

On December 1, 2014, Plaintiff Ray G. Besing filed a document entitled
Motion on Discovery Dispute: (1) Motion to \Wa Local Rule 7.1(d) and (e); (2) Motid

to Compel Defendants’ Discovery Respong@3 Motion For Protective Order; (4)
Motion for Sanctions.” (ECF No. 46.) THe&ourt previously redveed some of the
disputed issues in its December 2, 2014 Order. (ECF No. 48.) Following a De¢

29, 2014 telephonic Discovery Corgece, the Court now issuiss Order to resolve th
remaining issues raised in Plaintiff's motion. For the reasons set forth herein, Pla
motion iSGRANTED IN PART andDENIED IN PART .
. BACKGROUND

Plaintiff commenced this action on December 24, 2013 when he filed his
Complaint. (ECF No. 1.) Plaintiff fitka First Amended Complaint (“FAC”) on Ju
23, 2014. (ECF No. 36.) Plaintiff allegesime FAC that Defenad William R. Taylor,
M.D., a neurosurgeon emplayeby Defendant The Regents of the University
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California, negligently performed a loweack surgery on October 2, 2012d. @t 1 5-
8.)

On or about September 10, 2014, Pléistrved Defendantsith Interrogatories
and Requests for Production of DocumeEECF No. 46 at 15-21.) Defendants sen
their responses to Plaintiff's Interrogator@s October 1, 2014(ECF No. 52-2 at 11.
Defendants also contend they served rthresponses to Plaintiff's Requests
Production of Documents on October 1, 20t44t 11:26-12:2), although, as discus!
below, the record is not clear as to the date of service.

In any event, Plaintiff sent a lettdated October 24, 2014 defense counse|l.

(ECF No. 46 at 49-53.) Plaintiff's lett€ll) raised numerous issues regarding
adequacy of Defendants’ stiovery responses, and (@scussed the scheduling
various depositions. Id.) Defense counsel respondedPtiaintiff with a letter datec
November 4, 2014.1d. at 54-60.)

Plaintiff filed the instanex parte discovery motion on December 1, 2014.
December 2, 2014, the Court issued an Ofdlie denying part of Plaintiff’'s motior
namely, Plaintiff's request that various depositions scheduled in December 2(
stayed, and (2) setting a deadline for Defendants to file a response to the rema

Plaintiff's motion. (ECF No. 48.) Defendts filed their opposition to Plaintiff's motion

on December 12, 2014. (ECF No. 52The Court held a telephonic Discove
Conference on December 29, 2014.

Il. DISCUSSION
A. Deposition Schedule

Plaintiff originally moved for a preictive order staying various depositig
scheduled in December 2014 and January 2QE&F No. 46 at 13:9-13.) The Col

denied Plaintiff's motion as to theebember 2014 depositions in its December 2, 2

Order. (ECF No. 48.) In their opposition to Plaintifés parte discovery motion
Defendants proposed an altetive schedule for the expert depositions schedulg
occur in January 2015. (ECF No. 52 at T} Following discussion with Plaintiff an]
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defense counsel during the December22d,4 Discovery Conference, the Court finds
that Plaintiff's motion for a protective ordgtaying the January 2015 depositions is moof
in that the parties have agreedhe following schedule of depositions:

Witness Date Location

William Taylor, M.D. January 5, 2015 San Diego, CA
Jerome Stenejhem, M.D.| January 6, 2015 San Diego, CA
Paul Zimmer January 7, 2015 San Diego, CA
Brian Bergmark January 8, 2015 San Diego, CA
Robert Beatty, M.D. January 20, 2015 Chicago, IL
Stephen Ryu, M.D. January 22, 2615 Palo Alto, CA

Accordingly, Plaintiff’s motion to stay the January 2015 depositioD&ENIED
AS MOOT.
The parties have also agreed toeaond day of the deposition of Dr. Adam

Burdick. Dr. Burdick’s initial depositionccurred on December 2014. The secon
session is tentatively scheddlfor January 21, 2015 in1$®iego and the parties a|rde
agreeable to this date. However, Plaingf€urrently coordinating with Dr. Burdick’s
attorney to finalize the date. The partsd®ll meet and confer in good faith if Dr.
Burdick is not able to appear for teecond session of his deposition on January 21
2015.
111

! The parties raised an additionssuie dun_nt{:; the December 29, 2014 Discovery
Conference pertaining to the deposition Rifintiff's medical expert, Dr. Beatty
Specifically, Plaintiff indicated Dr. Beatty qaires payment of hisxpert fees for hig
deposition’in advance to ensure that théigmare serious about taking his deposit|on.
Defendants oPpos_e payment in advance tduthe uncertain length of Dr. Beatty
deposition. Aiter discussion with coungdl IS HEREBY ORDERED that Defendarits
shall send Dr. Beatty a check for $3,400,ahaivalent of two hours of deposition time,
ost-dated to January 22, 2015, as a good daithonstration that Defendants intend to
ake Dr. Beatty’s deposition.

<

2 Defense counsel advised durlglgT[hecember 29, 2014 Discovery Conference
that he is awaiting final confirmation fradr. Ryu’s office thathe January 20, 2015 ddte

Is still available. Tn the event Dr. Ryuns longer available on thdate, the parties afe
instructed to meet and confer in good faithmreffort to schedule aiternative date that
is mutually agreeable to both the parties and Dr. Ryu.
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B. Motion to Compel

1. Timeliness
As an initial matter, Defendants arg®&aintiff's motion to compel furthe
responses to Interrogatoresd Requests for Production@dcuments is untimely Sge
ECF No. 52 at 11:16-12:13.) Section IVtbe undersigned’s Civil Chambers Ru

requires that discovery disputes be broughthe Court’s attention by way of a joint

statement entitled “Joint Motion for Deterration of Discovery Dispute” within 45 day
of the date upon which the event giving rise to the dispute occurred. For \
discovery, the event giving rise the discovery dispute is the service of the respong
the time for such service if no response is given.

Here, Defendants served the2sponses to Plaintiff's Interrogatories on Octg
1, 2014. (ECF No. 52-2 at 11.) As a resBlaintiff was requird to file the joint
discovery motion no later than November2¥04. However, without seeking from t
Court an extension of this deadline Plaintiff filed kRisparte discovery motion of]
December 1, 2014. Although Plaintiff's motion to compel further respons
Interrogatories fails to safis the time requirement sdorth in the Court’s Civil
Chambers Rules and could benied on that basis alone, the Court will cons
Plaintiff's motion to compel further responses to Interrogatories in the interg
resolving the parties’ dispute on the merits.

Defendants contend that thelgo served their responses to Plaintiff's Request
Production of Documents on October 1, 20(BCF No. 52 at 11:26-12:2.) HoweVs
Defendants failed to provide a copy oktproof of service of these responses
otherwise establish by admissible evidenice date upon which ¢y served thei
responses to Plaintiff’'s Requests for Produttf Documents. Accordingly, the Col
cannot conclude that Plaintiffex parte discovery motion was timely with respect tg
Defendants’ responses to Plaintiff's Requests for Production of Docuents.

®The Court notes that defense couns&td®efendants’ responses to Plainti
Requests for Production of Documents ©aotober 1, 2014. (ECF No. 46 at 4
However, this fact is insuffient to establish that the respeasvere also served that d;
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2. Interrogatories

Plaintiff originally moved in higx partediscovery motion for an order compelling
Defendants to provide supplemental respotségerrogatory Nos. 1-12. (ECF No. 46
at4:27-10:7.) However, during the Decemb@, 2014 Discovery Conference, Plaintiff
agreed that his moticl compel is now moot with respect to Interrogatory Nos. 146 ir
light of subsequendiscovery in this case including Defendants’ production of theil
expert witnesses’ reports. Thus, the Cawldresses the remaining six Interrogatorjes.

As an initial matter, however, the Cotirids that Defendastdid not properly
object to Plaintiff's Interrogatories on thedimthat Plaintiff has exceeded the maximum
number of Interrogatories paitted by Federal Rule of @l Procedure 33. Rule 33
provides that, “unless otherwise stipulatedtered by the courg party may serve gn

any other party no more than 25 written inbgatories, including atliscrete subparts
FED.R.CIv.P. 33(a)(1). Here, Plaintiff has sentea sets of Interrogatories that incluge

a total of 23 numbered Integatories. (ECF No. 46 at 17:8-20:11; ECF No. 52 af 13
15.) However, two oPlaintiff's numbered Interrogatoriese, Interrogatory No. 8 o

=

Set One and Interrogatory No. 1 of Set Twojually contain multiple discreet subparts,
thus bringing the total number of Interrogags, including discrete subparts, to 31} in

excess of the 25 permitted under Rule I%fendant commenced their response¢ to

several of the Interrogatories., Nos. 1, 3, 5, 6, 10, and 11) with the phrase
“Defendants object to this interrogatorydeeach non-discreet subpart on the grounds th
...." (ECF No. 46 at 24-38.) Howeveaithough Defendants used the phrase “disgree
subparts” in characterizingdbe Interrogatories, Defendants did not actually assert ¢
objection to any of the Interrogatories oe thasis that they exceeded the presumptive
limit of 25. Thus, Defendants waived thlubjection by failing to clearly articulate the
objection.
l. Interrogatory No. 7
Plaintiff’'s Interrogatory No. 7 stateSPlease state every fact concerning any
contractual, partnership, corporate or agency relationship between two or morg of
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© 00 N o g M~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

defendants themselves, or themselvesaif #gmployees and between any defendant
any treating physician @xpert witness.” I¢l. at 19:9-11.)
Defendants responded to Interrogatory No. 7 as follows:

Defendants ob{e_ct_to this interrdgey and each non-discreet subpart
on the grounds that it is vague, ambiguous and unintelligible, forcing
Defendants to speculate as to the m&an thelnterro%ato_r . Defendants
further object to the interrogatory on the grounds that it seeks premature
disclosure of expert wigsses, in contraventiofthe Amended Scheduling
Order by the Court as well as theoaney work-product doctrine. The
interrogatory is further objected to on the grounds that it is vague,
ambiguous and unintelligible, forcing Def#ants to speculate as to the [sic]
whether the term “treating physios’ refers to UCSD physicians as
opposed to physicians outside of heSD system who have provided care
and treatmentto the Plaintiff in NeMexico’and Texas. Without waiving
said abjections, Defendants respondf@mws: at all times relevant to
Plaintiff's Complaint, the treatin phﬁns at UCSD were employees of
The Regents of the University of Califea. To the best of these responding
parties’ knowledge, there was no caatual, partnership, corporate or
a?enq¥ relationship between any thiese physicians and any of the
Plaintiff’'s out-of-state treating physicians.

(Id. at 34:12-26.)

an

Contrary to Defendants’ position, Imtegatory No. 7 is not “vague, ambiguous

and unintelligible” as to the meaning of themé‘treating physicians.” Indeed, Plaint
expressly defined the term in his Interrtigges to mean “any physician or physicia
assistanemployed by the Regents of the Univigrsf California, Thornton Hospital g
the University of California at San Diegdo treated the Plaintiff at any time.rd(46
at 16:18-20.) Thus, Defendantesponse regarding the laalkrelationship between th
treating physicians affiliatedith UCSD and Plaintiff' sout-of-state physicians is no
responsive. However, Defendaintesponse is at least partially responsive in that
indicate that the treating physicians at UCSD were employed by the Regents.

Interrogatory No. 7 does not invade thwmey-client privilege or the attorne

work product doctrine. Importantly, Plaintiff is not asking Defendants to stat
relationship between any treagiphysician and an experitmess that Defendants inte
to call at trial. Such a request wouldpaar to violate the attorney-client privile

e

the:
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y
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because defense counsel may not havedddcat the time of their responses which

experts to call attrial. Instead, the Intgyatory is not limited tonly experts Defendan
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intend to call at trial, but, as waed, encompasses any experts Defendaaysitilize at
trial.* The identity of these exps was already disclosedefendants’ expert witnes
designationssee ECF No. 52-2 at 17-18) and it is not improper for Plaintiff to inq
whether any of these experts have anytimahip with Plaintiff's treating physician
as that term is defined the Interrogatories. Although Interrogatory No. 7 may ng
a model of clarity, it is not so vague taspermit Defendants to avoid providing a f
response.

Accordingly, Defendants shall providesupplemental response to Interrogat
No. 7 to indicate whether any tife three expert witnesséiey have designated in th
case have any contractual,rip@rship, corporate, or agency relationship with

S

lire

U)

t be
ull
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Defendants in this cased,, Dr. Taylor and the Regents) or with any of the treafing

physicians, as that phrase is defined in Plaintiff's Interrogatories.
I. Interrogatory No. 8

Plaintiff's Interrogatory No. 8 stateSPlease state every fact concerning §

communication related to any aspect of tdaise between the defendants and any tre

ANy

Atin

physician including the date and time of such communication, the means of st

communication and the substance of stmmmunication.” (ECF No. 46 at 19:13-1}
Defendants responded to Interrogatory No. 8 as follows:

Defendants object to this interrogatory on the grounds that it is vague
and ambl?uous as to the term “treating physicians™ and whether that term
is meant to refer to treating phyisios at UCSD or treating physicians
outside of UCSD. Defendants furthebject to the interrogatory on the
%rounds that it is overly broad andnmete, without reasonable limitation in
Its scope thereby calling for imfmation which is both burdensome,

oppressive and harassing to these Defendants as well as calling for

information which is irrelevant and nasonably calculated to lead to the
discovery of admissible evidencelhe interrogatory as phrased is not
limited t0 any particular time framieut would presumably refer to the
Plaintiff's entire life span of apﬁrommately 80 years. Defendants further
object to the interrogatory on the grounds that it seeks information which
would be privileged from disclosure uiant to the attorney-client privilege

in that the physicians who cared foe tRlaintiff at UCSD are employees of
The Regents of the University of Idarnia and are represented by these

_ * Additionally, Plaintiff defined the term Sgoert witness” in his Interrogatories
include “any expeért witness énDefendants intend to us&, may use, as a testifying
witness at deposition or trial.” (EQWo. 46 at 16:21-12 (emphasis added).)
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parties’ attorney of record. If ¢hterm “treatin Phy&an” refers to
PhP/smlans outside of UCSD Maidil Center, Deftendants respond as
ollows: these Defendants have matd any contact with any non-UCSD
treating physician pertaining to the Plaintiff. If the interrogatory were to
refer theseresponding party’s attorngygsic] record, then the only such
treatlng physician would be Dr. JosHBiaown as his deposition was taken
at the Plaintiff's home, and there mecommunications between Dr. Brown
and those who attended the deposﬂ_gm_n;ludmgn the Plaintiff. This
information is equally known to the Pidiif in that he was present during
the course of the deposition and Heeen provided with a copy of the
deposition testimony of Dr. BrownAs a consequence, Defendants object
to the interrogatory on the groundstht calls for information which is
equally available t0 the propounding party.

(Id. at 35:8-36:3.)
As noted above, the term “treating pltyan” encompasses those physician
UCSD/Thornton Hospital who treated Plaint#hd expressly does not include Plaintif

out-of-state physicians. Thus, Defendants’ discussi@r.dBrown is non-responsive.

Additionally, Defendants’ objection that thaterrogatory encompasses the entirety
Plaintiff's entire life and seeks irrelevantanmation is unpersuasivénterrogatory No
8 expressly seeks “communications relatecnyg aspect of this case.” It is high

unlikely that any communications thatcurred between Daidants and treating

physicians at UCSD or Thornton Hospithbat the underlying facts of this case dely
into aspects of Plaintiff's life that are entir@igelevant to their treatment of Plaintiff ar
Plaintiff's claims in this case. Rather the extent such comumications occurred, the
almost certainly addressed facts pertirterthis case. Thus, communications betw|
Defendants and treating physicians, as that is defined by the Interrogatories, 3
“reasonably calculated to lead to thiscovery of admissible evidence.tb: R.Civ.P.
26(b)(1).

Finally, Interrogatory No. 8 is not barrég the attorney-client privilege or th
attorney work product doctrine. The pas focus their discussion on whether
attorney-client privilege @plies to communications between defense counsel and
party employees of UCSD who treated PlaintifSeq(id. at 9:12-16; ECF No. 52 :
19:22-27; ECF No. 52-1 at 2:10-17.) Howee, Interrogatory No. 8 does not se
disclosure of such communications. Ratheterrogatory No. 8 is clearly aimed
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discovering communications between anyfddelant in this case and any treat

physician, as that term is defined.In other words, Interrogatory No. 8 see

communications between Dr. Taylor amy ather treating physi@an at UCSD/Thorntol
Hospital who treated Plaintiff, as well@sy communications between non-party trea
physicians at UCSD/Thornton Hatg who treated PlaintiffThe Court need not resoly
the parties’ dispute as to whether the atgraolient privilege protects against disclos
of defense counsel's communications WIESD treating physicians, because s
communications are not encompassed by logtory No. 8, nor will the Court re-writ
Interrogatory No. 8 to expand its scopétclude these communications. However,
privilege does not extend toroonunications between, for exaig, Dr. Taylor and othe
treating physicians at UCSD or Thornton Hiésjgmade during the course of Plaintiff
treatment. These are the types of commatmons sought by Interrogatory No. 8, |

Defendants did not include in their respondeether any such communications exist.

Accordingly, Defendants must provide a supplemental response ident
whether such communications exist. If teaist, Defendants must provide Plaintiff w

the information concerning eacbmmunication that Plaintifeeks in Interrogatory N¢.

8.

iii.  Interrogatory No. 9

Plaintiff's Interrogatory No. 9 states: fdase state every fact concerning §
communication related to this case betwaéefendants and any expeitness including
the date and time of such communication, the means of such communication
substance of such communication.” (ECF No. 46 at 19:17-19.)

Defendants responded to Interrogatory No. 9 as follows:

Defendants object to this interrogatory on the grounds that it seeks
premature disclosure of expert wisisanformation in contravention to the
Amended Scheduling Order of the@@t and the attorney work-product
doctrine. At this point, these Def@gants have not decided what expert

consultant, if any, they will utilize dahe time of trial and will provide the
information purSuant’to the Order dfe Court. As such, Defendants
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* Plaintiff's definition of “Defendants” aset forth in his Interrogatories excludes

defense counsel.S¢e ECF No. 46 at 17:1-6.)
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respectfully submit the interrogatory and each subpart is premature.
(Id. at 36:12-17.)

Similar to Interrogatory No. 8, thearties focus their argument regard
Interrogatory No. 9 around whether comnuations between defense counsel
Defendants’ retained expeere privileged. However, tarrogatory No. 9 does not se
such informatiori. Rather, the Interrogatory sestommunications between Defenda
and the expert witnesses. Swadmmunications are not protectefee FED. R.Civ. P.
26(b)(4)(C) advisory committee notes (2010 amendments) (“[llnquiry g
communications the expert had with anyanker than the party’s counsel about
opinions expressed is unaffected by [Rule 2B(0C).”). Thus, tdhe extent Defendant
communicated with their retained expegdurther response to Interrogatory No. §

required.
Iv.  Interrogatory Nos. 10 and 11
Plaintiff's Interrogatory No. 10 state$¥?lease state every fact concerning
percentage of lumbar surgeries you performeahich a thecal saear or cut occurre

and the resulting actual or claimed physicalnpjor injuries to such patients sufferil
a thecal sac tear.”ld. at 19:21-23.) Similarly, Plaintiff’'s Interrogatory No. 11 stat
“Please state the percentage of casea year, for the past ten years, which
performed a re-operation or other proceduterad thecal sac tear and repair, in wh
you attempted to reNe nerve or nerve root compression caused by your thec:
repair.” (d. at 20:1-3.)

111
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expert witnesses, the privgje would be governed by FedeRule of Civil Procedu
26(b)(4)(C), which “protect[s] communicatioletween [a] party’s attorney and
witness required to provide@port under Rule 26(a)(2)(B),gardless of the form of t
communications, except to thetent that the communications” fall within three spec
exceptions: (I) communications relating to the expert's compensation
communications identifying facts or data prowddis the attorney to the expertto be u
in formulatln%the expert's opinions; afid) communications |dentlf¥|ng assumptio
|%rowded by the attorney to the expertéty on in forming the expert’'s opinionBED.

.Civ.P. _6$b)(4) C)(D-(ii). As stated aboybkowever, Interrogatory No. 9 does |
seek such information.

®Had Plaintiff sought communicationstiseen defense counsel and Defend?ts
r
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Defendants responded to Interrogatory No. 10 as follows:

Defendants obge_ct_to this interrdgey and each non-discreet subpart
on the grounds that it is overly bband remote, without reasonable
limitation in its scope, thereby ltag for information which is both
burdensome, oppressiand harassing to these Defendants, as well as
calling for information which is irreleant and not reasonably calculated to
lead to the discovery of admissible evidence. It should be noted that the
interrogatory is not specifically limited Dr. Taylor, but presumably would
include The'Regents of théniversity of California and all of its orthopedic
and neurosurgical lumbar surgeri@¥ithout waiving these objections and
limiting their response to Dr. Tayl, Defendants respond as follows:
Unknown. It should be noted that no such information is compiled and
there would be no readily availgblway to go back and make this
determination. The mterr%gatory is not limited as to time and as such,
would be burdensome and oppressivieurthermore, since there is no
readily available way of compiling this information, the onl?/ option for The
Reg]gnts would be to review evenytipat’'s medical record from the time
Dr. Taylor began rendering medical cve¢he present to determine if such
a complication occurred. This woulavolve two sepaia hospitals and
thousands of outpatient visits oves@an of many years and would involve
thousands of patients. Not only wduhis be burdensome, oppressive and
harassing to these Defendants, but it would violate each patient’s right of
rivacy as it would require someonedwiew each of their medical records.
efendants respectfully submit thiie burden and expense of such an
undertaking Would_s_ub_stantlalcljy outl%la any probative value particularly
in this case, when it is &inipated that there will beo dispute that this typé
of injury can occur without a breachtine standard of care. The issue in
this caSe will be was it a breach in $tandard of care in this particular
case.

(Id. at 36:25-37:20.)
Defendants’ response to Interrogatory llb.is identical with the sole exceptig
that Defendants’ “burdensome and oppressigéction to Interrogatory No. 11 is bas

on Interrogatory No. 11 involving a 10-year time period whereas Interrogatory Nqg.

not limited as to time. 1{. at 38:2-25.)

Upon review of Interrogatory Nos. 10 and 11 and Defendants’ responses t
the Court finds it appropriate to requirsw@pplemental response from Dr. Taylor. 1
information sought is relevant to Plaintiféé&aims in this case. While cognizant of t

burden that Defendants would incur if forcedeview each patieffite, the Court is not

convinced that Dr. Taylor has no other wayespond to these Interrogatories. Rat
Dr. Taylor is expected to provide a goodHhaestimate of the peentages requeste
Such estimates by doctors are not uncommamadical malpracticeases, and the Col

-11 - 13cv3159-CAB (DHB)
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27
28

believes Dr. Taylor could, with some thougint the matter, arrive at estimated figu
based on his knowledge bis practice. However, ti@ourt will not require Dr. Taylo
or The Regents to review patient records to obtain this information. Additionall

€S

S

v, t

Court will not require Dr. Taylor to idenyifeach and every injury sustained by a patjent

under his care who suffered a thecal sac teahdig required tprovide a summary df

the type, nature, and extent of injurieis patients have experienced. Dr. Taylor's

responses to these Interrogatories shdihliged to the last 10gars, and the responges

need only address patients seen by Dr. Tayltwe Court believes this compromise will

afford Plaintiff some relevant information while avoiding the imposition of signifi
burden on Defendants and potential &t@in of patients’ privacy rights.
V. Interrogatory No. 12
Plaintiff's Interrogatory No. 12 stateSPlease state every fact related to

Can

or

concerning your decision not to re-operatétaintiff after the October 2, 2012 surgery

to relieve the pressure on Plaintiffsre roots caused by the thecal sac repair a

indicated by the Lumbar CT scan conducaédhornton Hospital after the October| 2,

2012 surgery on Plaintiff. This interrogatoryosde answered iketail regardless of the

defense that the decision not to re-operate mlaintiff's - due to plaintiff's denial o
such defense.”lq. at 20:5-11.)
Defendants responded to Interrogatory No. 12 as follows:

Ultimately, the decision to re-operatas made by the Plaintiff, as he
elected not to proceed withe surgery. The PIlaiff was advised that his
post-operative lower extremity waaess could be due to either a
neurapraxia or thecal sac compresdram the fibrin glue deposit. The
patient was advised reghng the possible causes for the post-operative
weakness in the lower extreml_tty aag)ltlo_ns for treatment which included
surgical decompression or waifingdee if the condition got better, along
with the risks and benefits to eithagation. The decision to undergo surgery
was the Plaintiff's and he ultimatedyected not to undergo surgery during
the time of his care and treatmentat UCSD.

(Id. at 39:10-18.)
Plaintiff contends that although Defendants admit that Plaintiff suffered “

i

POS

operative weakness in the lower extremityf]lifg remainder of the response is a false
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statement in the form of a denial of Defiants that they cancelled a second, repar
operation on Plaintiff, which the Defentta recommended to Plaintiff and whi
Plaintiff accepted.” I@d. at 10:3-7.)

As an initial matter, Plaintiff failed to rka a good faith effort to meet and con

with defense counsel as to the adequa®ebdéndants’ responseliaterrogatory No. 12|

Indeed, Plaintiff's October 24, 2014 memtd confer letter makes no mention
Interrogatory No. 12. Seeid. at 49-53.) A party moving to compel discovenust
include a certification that the movant hagowod faith conferred attempted to confe
with the person or party failing to make dissloe or discovery in an effort to obtair
without court action.” ED. R. Civ. P. 37(a)(1) (emphasis addedde also Civ. L.R.

26.1(a) (“The court will entertain no moh pursuant to Rules 26 through 37, Fed|

Civ. P., unless counsel will have previousigt and conferredonicerning all dispute
issues.”). Plaintiff's failure to meetnd confer concerning Interrogatory No. 12
grounds for denial of his motion to compel a further response.

Additionally, even had Plaintiff attemmie¢o meet and confer, the Court wol
nevertheless deny the motion to compelréhier response because Plaintiff's argum
is essentially that he disagrees with Defengiaversion of the facts regarding who mé
the decision not to perform a second surgery. This factual dispute is not pi
resolved by way of a motion to compel.

In sum, Plaintiff's motion to compelfarther response to Interrogatory No. 17
DENIED due to (1) Plaintiff's failue to meet and confer on this issue and (2) the
that Defendants’s response is adequate @veraintiff disagrees with Defendant
response.

3. Requests for Production of Documents

Plaintiff originally moved in higx parte discovery motion for an order compellii
Defendants to provide supplemental respots&&quests for Production of Docume
111
111
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Nos. 1-5° (ECF No. 46 at 10:11-11:10.) However, during the December 29,
Discovery Conference Plaintiff agreed thas motion to compel is now moot wi
respect to Request Nos. 2 ahdThus, the Court addressbe remaining four Reques

As an initial matter, however, the Couiinds that Plaintiff has failed t
demonstrate that he adequately met andsroed regarding Defend@responses to ar
of the Requests. Indeed, Plaintiff's OctoBd, 2014 meet and caafletter to defens

counsel merely alleges th@tefendants “completely faileto respond to Plaintiff's
Request for Production of Documents Set NQRI2intiff again requests full responses.

(Id. at 52.) This claim is not supported bg tlecord, nor does it constitute a proper n
and confer. Defendantid respond to the RequestsSe€ id. at 42-47.) Although
Plaintiff is not satisfied with Defendasitresponses, and although Defendants did
produce any documents in connection with their responses, it is disingenuous t
that Defendants did not respondoreover, it is insufficient for Plaintiff to ignore in h
meet and confer effort the fact that Dedants served responses. Plaintiff should |
addressed Defendants’ resportses.

111

111

" Plaintiff's ex ?arte discovery motion is actually neintirely clear as to whic
Requests he seeks to com?el a further respdtiaetiff Claims in a conclusory fashic
“that Defendants have no %ﬂuced one page of any documents in response
September 34 Request for Production of Doausieexcept to deliver to Plaintiff, g
November 25, the Cvs of Defendants’ etpeitnesses.” (ECF No. 46 at 10:13-1
Plaintiff then goes on to specificallgdress only Request No5 and 6. I{l. at 10:23-
11:10.) Although the Court could reasonaiolierpret Plaintiff's discovery motion t
only encompass Request Nos. 5-6, inlaumalance of caution, the Court will interp
Plaintiff's argument as an effort to compel production in response to all six Requ

8 The Court is generously allowing Plaintiffs November 24, 2014 lette
constitute a proper meet and conter. Pursizg®éction IV (A) of the undersigned’s Ciy
Chambers Rules, the parties were requicadeet and confday telephone. “Under n
circumstances may counsel satls_f?/ tineeet and confer'obligation by written
correspondence.” "Although Plaintiff _ _
“enfgaged in telephone calls and emails conferring about teagsolve the failure g
Defendants to comply with this discovery” (ECF No. 46 at 3:14-17), there
indication in the record that Plaintiittempted to meet and confer by teleph
i:c%pcernlng any matters that were notedisn his October 24, 2014 meef and col
etter.
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l. Request No. 1
Plaintiff's Request No. 1 seeks productadrf[djJocuments wich any defendant
treating physician or expewitness has/have receivédm any medical malpractig
insurance company or agent, or the Ursugrof California regarding dealing wit
medical malpractice cases, testifying at depositions or testifying in coldtat 0:18-
20.)
Defendants responded to Request No. 1 as follows:

Defendants object to this requestthe ground that it is overIY_ broad
and remote, without reasonable limitattiin its scope thereby calling for
information which wouldbe privileged from disclosure pursuant to the
attorne%/-cl_le_nt privilege as well asibg violative of the attorney work-
Pro_duc privilege. It should be noted that the request as phrased is no
imited to this case, but rather, indles both prior and subsequent lawsuits
over an extended periodf time. Excluding other lawsuits, these
Defendants respond as follows: Defemideare not aware of any documents
responsive to this request. Defendafurther object to the Request for
Production on the grounds that it seeks premature disclosure of expert
witness information in contravenn to the Amended Scheduling Order o
the Court as well as the attorney work-product doctrine.

(Id. at 44:2-11.)

Plaintiff concedes in hiex parte discovery motion that “the Requests are cle
limited to this lawsuit.” (d. at 10:16-17.) By limiting Reqsé No. 1 in this fashion
Defendants’ responsed., “Defendants are not aware of any documents respons

this request.”) is completnd no further response or doeent production is warrantegd.

I. Request No. 3
Plaintiff’'s Request No. 3 seeks productadtidjocuments supporting, or contra
to, each and every expert witness’ andii@ating physicians’ testimony regardi
Defendants’ response provided to Plaintiff RayBesing’s Special Interrogatory Set N
Two (2) Interrogatory No. 6 above).ld( at 21:1-3.)
Defendants responded to Request No. 3 as follows:
Defendants object to this request on the grounds that it seeks
remature disclosure of expert wass information in violation of the
ourt's Amended Scheduling Order dhd attorney work-product doctrine.

Defendants did howevergpond to portions of Interrogatory No. 6 of the
Second Set of Special Interrogatorsesl the documents in support of that
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response consist of the Plaintifffisedical records from UCSD Medical
Center. As noted within Paragraph 2Zlod instructions to this Discovery,

the requested documents “do not include any medical record previously
provided to the Plaintiff b%/ Defendait As such, no further production of
documents is provided at this time.

(Id. at 45:7-15.)
The Court agrees with Defendants thrat Request No. 3 prematurely se
disclosure of expert witneggormation. Indeed, at thtane of Defendants’ response

this Request, Defendants’ expert withesses had neithediegeesed nor provided thei

expert witness reports which were not dudil December 1, 2014. As phrased,
Request required Defendantsdpeculate as to what thekperts might say in the
respective depositions and repoatsq for this reason the Requisstnproper. As to thq
portion of the Request seeking documenfgp®rting or contrary to treating physiciar
testimony, Defendants indicate that documenigporting or contrary to their respor
to Interrogatory No. 6 are limited to Plaffis medical records which Plaintiff alread
possesses. Thus, no furthemp@sse or production is warranted.
ili.  Request No. 5

Plaintiff's Request No. 5 seeks productmiri[dJocuments related to Plaintiff’
Consent to a re-operation on his lumbegion on or about October 6, 2012.1d.(at
21:8-9.)

Defendants responded to Request No. 5 as follows:

_ Defendants object to this request the grounds that it is vague,
ambiguous and unintelligible, forcing f@mdants to speculate as to the
meanm? of the term “Plaintiff's Consén The ambiguity arises out of the
fact that the Plaintiff did not conseto performance of a second surgery.
In an effort however to respond tbe request, Defendant identitied
documents related to whether the Rl would consent to a re-operation
as set forth within the requesiThe only documents responsive to this
request consist of the physician’sogress notes contained within the
Plaintiffs medical records fromJCSD Medical Center. As noted
prewp_uslﬁ/, Item 2 of the introductory statement to Plaintiff's discovery
specifically indicates that the reeted documents “do not include any’
medical record previously provided to the Plaintiff by Defendants”. In this
case, the Plaintiff has been providedtwo separate ocdass with copies
of his medical records from UCSD Mieal Center. As such, no production
of documents is provided at this &#mas these Defendants are unaware of
any documents responsive to this request that are not contained within the
Plaintiff's medical records.
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(Id. at 46:6-20.)

While the Court will not at this time decidtlee parties’ dispute regarding whether

Plaintiff consented to undergoing a re-mgi@n, the Court finds that Defendan

fs

response to this Request is proper. Plaintdims that Dr. Taylor made an entry in a

medical record indicating that informedrtsent was obtained but that Defendants have

not produced the informed consent documeld. a 10:26-29.) However, Defendants

plainly state in their response, as well as in their opposition to Plaintiff's disc

pve

motion, that the only documents responsivini® Request consist of progress notes|. In

other words, Defendants do muuissess any further documentation, such as a complet

informed consent form, that is responsivéitis Request. Accordingly, the Court fin

Defendants’ response is complete and mthér response or production is warrantgd.

iv.  Request No. 6

Plaintiff's Request No. 6 seeks productiori[dlocuments related to the decisipn

ds

to cancel the re-operation on or aboutdbetr 7, 2012 including notes of any meetings

between defendants or anynet treating physician on thaubject or written evidence of

the decision to terminate the re-ogemaon or about October 7, 20121t (at 21:11-14.)
Defendants responded to Request No. 6 as follows:

~ Defendants object to this request on the grounds that it is vague,
ambiguous and unintelligible, forcing f2adants to SEecuIate as to the
meanlng of the term “related to tdecision to cancel the re-operation].]”

As noted previously, the Plaintiff never consented to the performance of the
Igrog:eplure. Without waiving said objection however, Defendants refer to the
laintiff's medical records from UCSD as consisting of documents which

pertain the Plaintiff's decision to ngb forward with the surger%. As noted
Br_ewously, Iltem 2 of the Introductory Statements to the Plaintiff's
iscovery, requested documents “do not include any medical record
previously provided to the Plaintiffy Defendants”. As a cOnsequence, no
documents are provided in responsete request. Defendants do however
indicate that the only documents treeg aware of responsive to the request
as noted herein are the physmmghagress notes contained within the
Plaintiff's medical records from UCSD Medical Center. Copies of these
records have been provided on two separate occasions to the Plaintiff.

(Id. at 47:2-15.)

Again, the Court does not at this timesaob/e the parties’ factual dispute as| to

whether Plaintiff consented to the performance of a second surgery. That being said
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Court recognizes that Defendants do not believe Plaintiff ever consented tdg
operation. Given that position, Defendamessponse to Request No. 6 is sufficig
Moreover, Defendants referrgélaintiff to his medicalrecords, which he alread
possesses, as being the only documents Defendemaware of that pertain to the

operation. Again, in the context of asdovery motion, the @irt cannot resolve the

parties’ factual dispute about whether Piifficonsented, whether Plaintiff decided r
to go forward with the surgery, and whethex decision not to re-operate was mads
Dr. Taylor or others at Thornton HospitaThe Court cannot compel Defendants
produce documents that they do not possess.
C. Sanctions

Finally, Plaintiff seeks an award oféasonable and necessary travel exper,

which Plaintiff estimates to be above $9,@AY" due to “the larg expenses involved In

traveling from New Mexico to Californiagtlging, commercial meals, cab fares, the
charged by court reporters and the enornfeas charged by expert witnessedd. &t
13:1-4.) Defendants oppose Plaintiff's requessanctions. (ECF No. 52 at 16-10:

Although Plaintiff's motion does notxpressly identify any legal authoril
permitting such an award of sanctions, tloei@ notes that Plaintiff brought his moti
under Federal Rules of Civil Procedure 26 87. (ECF No. 46 at 1:30-31.) Althou
Rule 37 permits the Court Bavard sanctions where a motion to compel discove
granted, the sanctions are limited to “tm®vant’s reasonable expenses incurre
making the motion, including attorney’s fees.’ec-R. Civ. P. 37(a)(5)(A). Here
Plaintiff does not seek to recovenyaexpenses incurred in bringing heg parte
discovery motion. Moreover, in light of Plaintiff's status gs@se litigant, it is likely
that any expenses incurred in bringing thigiotoare negligible. Instead, Plaintiff seg
to force Defendants to pay for the cost of Ri#fis expenses incurred, or to be incurrg
in taking depositions in this case. SpecificaPlaintiff seeks amward of sanctions t
cover “travel expenses,” inaling airfare, lodging, mealsnd cab fares, as well as t
fees charged by court reports and expertegises. Plaintiff has cited no authority, &
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the Court is aware of none, that would pegreuch an award. Therefore, Plaintiff
motion for sanctions IPENIED.
l1l. CONCLUSION
For the foregoing reasons, IT IS HEREBY ORDERED:

1. Plaintiff's motion for a protective order staying the January 2

depositions IDENIED AS MOOT .
2. On or befordanuary 9, 2015 Defendants shall prade Dr. Robert Beatt)
with a check in the amount of $3,400, post-dated to January 22, 201

3. Plaintiff’'s motion to compel further responses to Interrogatory Nos. 1-6

Request for Production of Documents Nos. 2 an@ENIED AS MOOT .

4. On or beforeJanuary 16, 2015 Defendants shall serve supplemet
responses to Interrogatory Nos. 7-11 in accordance with the discy
herein.

5. Plaintiff's motion to compel further responses to Interrogatory No. 12
Request for Production of Documents Nos. 1, 3, 5, and&EMIED .

6. Plaintiff’'s motion for sanction iIBENIED.

IT IS SO ORDERED.

DATED: December 31, 2014 .
DAVIDH. BARTICK i
United States Magistrate Judge
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