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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSE CONDE, et al. Case No0.:14-CV-51 JLS(WVG)

Plaintiffs,
ORDER DENYING PLAINTIFF 'S
V. RENEWED MOTION FOR CLASS

SENSA, et al. CERTIFICATION

Defendans.| (ECF No.134)

Presently before the Court is Plaintiff Susan Grace StdResewedMotion for
Class Certification (RenewedMot.,” ECF No. 134). Also before the Court is Defendal
IB Holding, LLC (“IBH”) and TechStyle, Inc.’6TSI”) Opposition to(*Opp’n,” ECF No.
139) and Plaintiff's Reply in Support of (“Reply,” ECF N4 the Motion. The Cour
took the matter under submission without oral argument pursuant to Civil Loca|
7.1(d)(1) SeeECF No. 142. Having carefullgonsideed the Partiesargumentsthe
relevantevidenceand the law, the CouRENIES Plaintiff’'s RenewedMotion.

BACKGROUND

On January 72014, several complaints were filed against Sensa Products,
(“Sensa”) regarding its marketing of a line of weigh loss products that consumer
instructed would result in weight loss if sprinkled on their food.
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First, the Federal Trade Commission (“FTC”) filed a complaint aga8estss
Products, LLC (“Sensa)Adam Goldenbergand Dr. Hirsch (collectivelythe “FTC
Defendants”) alleging unfair or deceptive practices and false advertisemé&hisl
Consolidated Amended Class Action Complaint (“TAC,” ECF No.6}3, 107. The
FTC and the FTC Defendants entered into a stipulated judgment for $46.5 ,ndli
1913, 109; see also id.Ex. I, later reduced to $26.5 million because of Sen

“deteriorating financial conditiah Opp’n at 3 (citing Def.’s First Request for Judiq

Notice (“1st RIN,” ECF No. 119) Ex. 8at 13). As part of the settlement, the FT

Defendantsalsowere restrained from, among other things, falsely representing th;
product causes weight los§AC Ex. | at 8 Following extensive publicization of the FT
settlement on national television; in national print publications; and on interna
national, and local news websitesgDecl. of Jeffrey L. Richardson in Support of Opj
(“2nd Richardson Decl.,” ECF N&@39-2) 1 5, he FTC mailed over 477,000 refund che
totaling over $26,000,000 consumers whbadbought Sensa’s products. 1st RIN
10.

Second, on the same date that the FTC filed its complhiat,Condefiled the
instantputative classction Conde v. SensdNo. 14CV-51 JLS (WVG)(S.D. Cal. filed
Jan. 7, 2014)against Sensalleging causes of action for violation of California’s Fa
Advertising Law(“FAL”) , California Business and Professions Code 88 1Z£5Gg.
violation of California’s Unfair Competition Law (“UCL"), California Business a
Professions Code 88 172@80seq. and violation of the Consumers Legal Remedies
("CLRA"), California Civil Code 88 175@t seq.ECF No. 1.Tworelated casesere filed

subsequentlyDelaneyet al. v. SensaNo. 14CV-2120 JLS (WVG)S.D. Cal. filed Sept.

8, 2014) andStokes v. Senshlo. 14CV-2325 JLS (WVG)S.D. Cal. filed Oct. 1, 2014
On Octoberl7, 204, Sensa filed for bankruptcy. TAC  110lonetheless, o

November 3, 2014he DelaneyPlaintiffs moved the Court for an order consolidating

111

111

14-CV-51 JLS (WVG)

on
sa’s
ial

C

At an
C
tional
D'N
cks
EX.

lse

nd
Act

the




O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

three casesSeeECF No. 17 The Court granted the motiam April 13, 2015,and
consolidated the caseSeeECF No. 32.

After consolidationpn May 13, 2015Plaintiffs fled an amended complaint agai
Sensg Dr. Alan Hirsh and General Nutrition Corp. and General Nutrition Centers,
(together;GNC"), alleging causes of action for violation of the Magnustoss Warranty
Act, 15 U.S.C. 88 2304t seq. breach of exgess warranty; breach of implied warranti
violation of the CLRA; violation of the FAL; violation of thenlawful, unfair, andg
fraudulent/deceptive prongs of tb€L; violation of Florida's Deceptive and Unfair Tra
Practices Act (“FDUTPA”"), Florida States 88 501.20let seq. violation of
Pennsylvania’s Unfair Trade Practices and Consumer Protection Law, 73 Penng
Statutes 88 201 et seq. and negligent misrepresentatiorSee ECF No. 33. On
Septembefl, 2015, lhe DelaneyPlaintiffs and GNC géded, andMs. Delaney dismisse
without prejudicehe class claims against GNGeeECF Nes. 53, 54

Following the settlement and dismissal of GNC, omlls. Stokes movedon
November 16, 2015, to file an amended compla8g@eECF No. 56. The Court grantg
the requesbn December 28, 2015¢eECF No. 59 and on January 14, 2018/s. Stokes
filed an amended complaint against Sensa and various other companies and ind
dropping the cause of action under Pennsylvania lavaddihg a cause of action for al
egol/veil piercing to hold other Defendants liable for the conduct of S&e=ECF No.
60. On November 1, 2016, Ms. Stokes filed the operative Third Consolidated An
Class Action Complaint (“TAC”)against Sensa &uducts, LLC; Sensa, Inc. (f/k
Intelligent Beauty, Inc.); 1B Holding, LLC (a/k/a Intelligent Beauty Holding, LL
TechStyle, Inc. (f/k/a JustFab, Inc. and Just Fabulous, Inc.); Dr. Alan R. HirscH
Ressler; Adam Goldenberg; Kristen Chadwick; TCV VI, L.P; TCV Technology Cros
Ventures; and John Drewsee generall{CF No. 76.

111

1 Unless otherwise indicated, ECF numbers relate to filings in the lead\tamber 14€V-51.
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Generally,Ms. Stokes alleges th&ensa produced various weidgbss products
which were “tastant crystals” or “sprinkles” that users would sprinkle on their fbA
1 2. As marketed by Sensa, when the users smelled and tasted the crystals, thg
would trigger the user’s “l feel full” signal and the user would therefore eat less lfihg
1 3. Originally, Sensa marketed that the products would allow users to “lose up t
or more in just 6 months” without requiring the user to diet or exerdisé& 4-5. In
connection wit the FTC action, in late 2013 early 2014, “Sensa Prodgathanged th
‘lose up to 30lbs or more in just 6 months’ statement to ‘9.5 pounds in 6 months'
10 pounds in 3+ months.”™ Decl. of Kristin Chadwick (“Chadwick DE&CF No. 119

1) 1 6. Specifically, the threproducts at issue affensa WeighLoss SystemSensa for

Men WeightLoss Systemand Sensa Advanced Weighiss System tlie “Class
Products”). SeeRenewed Mot. at 1 n.1Plaintiff states she relied on the labeling for
Class Products and alleges the Products are ineffective, thecRrdthve not bee
“clinically shown” to cause weight loss, and the system is not “supported by impr|
clinical results.” TAC 11 78. Ms. Stokedurtheralleges Sensa, IBH, and TSI operate
a single enterprisdd. {1 134-35. Ms. Stokes therefoseeks to recover against IBH a

TSI, who remain solventld. 136
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On February 9, 2018, Ms. Stokes souggttification of a nationwide class defin

d

as ‘{a]ll persons in the United States who purchased Defendants’ Sensa -Wesght

System, on or after August 22, 2012SeeECF No. 115. Following a hearing pn
September 4, 2018eeECF No. 127, the Court denied without prejudice Ms. Stagkes’

motion, see generdy ECF No0.128, finding that Ms. Stokes had “not met her burd
establishing that: (1) the class is ascertainable, (2) common issues predoming
individual issues, and (3) the class action is superior to other meth8e "id.at 31.
Because th€ourt concluded that the identified deficiencies might be curable, it gr
Ms. Stokes leave to file a renewed motion.

Ms. Stokes filed the instant motion on February 21, 28&e generalfeCF No.
134. She now seeks to certify a nationwide class defined #isp§agons in the Unite
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States who purchased the Sensa Wdiglss System on or after August 22, 2(
excluding purchases made directly from Sensa, Inc. and Sensa Products, LLC.”

D12
Not.

Renewed Mot. at 1 (footnote omitted). Alternatively, Ms. Stokes seeks to certifydal-lori

class comprised of “[a]ll persons who purchased the Sensa WeightSystem in Florid

on or after August 22, 2012 excluding purchases made directly from Sensa, Inc. an
Products, LLC. Id.

LEGAL STANDARD

Motions for class certification proceed under Rule 23(a) of the Federal Rulesl|c

Procedure. Rule 23(a) provides four prerequisites to a class action: (1) the cla

numerous that joinder of all members is impracticable (“numerosi(®)) there are

guestions of law or fact common to the class (“commonali{g) the claims or defens
of the representative parties are typical of the claims or defenses of the class ({{j)if
and (4) the representative parties will fairly and adequately protexttdrests of the clas
(“adequate representation”). Fed. R. Civ. P. 23(a).

A proposed class must also satisfy one of the subdivisions of Rule 23(b).
Plaintiff seeks to proceed under Rule 23(b)(3), which requires that “the caljfttRat
the [canmon questions] predominate over any questions affecting only indiy
members [‘predominance’], and that a class action is superior to other available n
for fairly and efficiently adjudicating the controversy [‘superiority’].” Theewant factos
in this inquiry include the class members’ interest in individually controlling thetitiggz
other litigation already commenced, the desirability (or not) of consolidating the ditig
in this forum, and manageabilitfzed. R. Civ. P23(b)(3)(A)}-(D).

“In determining the propriety of a class action, the question is not wheth

plaintiff or plaintiffs have stated a cause of action or will prevailnenrherits, but rathe

whether the requirements of Rule 23 are mdiisen v. Carlisle & Jacquelj 417 U.S.
156, 178 (1974) (internal quotations omitted). “Rule 23 does not set forth a mere p
standard.” WalMart Stores, Inc. v. Duke864 U.S. 338, 350 (2011). Rather, “[a] p4
seeking class certification must affirmatively demonstratednspliance with the Rule-
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that is, he must be prepared to prove that there are in fact sufficiently numerous
common questions of law or fact, etdd. The court is “at liberty to consider evider
which goes to the requirements of Rule 23 even though the evidence may also relg
underlying merits of the caseManon v. Dataproducts Cor@76 F.2d 497, 509 (9th C
1992). A weighing of competing evidence, howewvierjnappropriate at this stage of {
litigation. Staton v. Boeing Ca327 F.3d 938, 954 (9th Cir. 2003).
ANALYSIS
l. Standing

In their opposition to Plaintiff's initial motion for class certificatidbefendants

contesedMs. Stokestanding in various regard§l) Ms. Stokess a Florida residenwho
neitherpurchasd any Class Products California during the class period nor vesitor
purchasd Class Products from the Sensa websitedyi&)Stokedid not suffer an injury
because she was happy with the products and accomplished her goal of maintai
weight; and 8) Ms. Stokeswever purchased two of the Class Produ#ensa for Men an
Sensa AdvancedECF No. 11%t 7-10. The Court rejected Defendants’ arguments
concluded that Ms. Stokes has standing to bring this acBesECF No. 128 at-510.

Defendants have incorporated their previously rejected arguments intg
Opposition taVis. StokesRenewed Motion.SeeOpp’n at 7 n.3. The Court again reje
Defendants’ arguments for the same reasons as in its September 10, 2018 Order.
I. Rule 23(a) Reuirements

Ms. Stokes must establishatthe proposed class satisfies the four requiremer
Rule 23(a). In their opposition to Ms. Stokesitial motion for class certificatior]
Defendants challenged Ms. Stokes’ typicality on the groundsshti®a(l) purchased th
Class Products to maintat#rather than to loseweight, (2) experienced side effects frq
use of the Class Products, (3) expressed satisfaction with the Class Products, (4yu
111
111
111/
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one of the three Class Products, and (5) did not see and rely on all representg
Sens& SeeECF No. 119 at 1a13. Defendants also argued that Btokes could nag
adequately fulfill her duties as class representative because of her health iss
unfamiliarity with this action.See idat 13. The Countejected each of these argume
and determinedhat Ms. Stokeshad met her burden as &ach ofthe Rule 23(a
requirements.SeeECF No. 128 at@-18.

Again, Defendants have incorporatéeir previously rejected arguments itiheir
Opposition to Ms. StokéRenewed Motion.SeeOpp’n at 7 n.3. The Court again reje
Defendants’ arguments for the same reasons as in its September 10, 2018 O
concludes that Ms. Stokes has satisfied the requirements of Rule 23(a).

lll.  Rule 23b)(3) Requirements

Rule 23(b)(3) states that a class may be maintained if the requirements of Ru
are fulfilled and if “the court finds that the questions of law or fact common to the
members predominate over any questions affecting only individual members, aa
class action is superior to other available methods for fairly and efficiently adjudicat
controversy.” Fed. R. Civ. P. 23(b)(3).

The Court previously determined that Ms. Stokes had failed to satisfy either o
requiements because individual issues concerning the arbitration provision applig
purchaseof the Class Product through Sensa’s website and application @aidornia
law would overshadow common issues @edause class action might not be supef
given the prior FTC settlementSeeECF No. 128 at 1&9. Ms. Stokésattempts tc
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remedy these deficiencies by narrowing the proposed class to exclude those whaeplrche

the Class Products directly from SensaeeRenewed Mot. at-13.
/11

2 Defendants also originally argued that Ms. Stokes was not typical because ciesedrthe Clas
Products only through thirgarty retailers and never saw Sensa’s websseeECF No. 119 afl2-13.
This argument appears to have no relevance here, where Ms. Stokes seeks to dashercluding
those who made their purchases of the Class Products directly from Sensa.
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A.  Predominance of Common | ssues

As the Court noted in its prior OrdeseeECF No.128at 18-19, the predominanc
analysis focuses on “the legal or factual questions that qealdly class member’s case
a genuine controversytd determine “whether proposed classes are sufficiently coh
to warrant adjudication by representatioAinchem Prods. Inc. v. Windsé21 U.S. 591
623 (1997);see alsd~ed. R. Civ. P. 23(b)(3) (toertify a classthe court must find tha

e
as
eSIVE

At

“questions of law or fact common @assmembers predominate over any questions

affecting only individual members”). “Considering whether questions of law atr
common to class members predominate begins . . . with the eteofethe underlying
cause of action.”Erica P. John Fund, Inc. v. Halliburton C&63 U.S. 804, 809 (201
(quotation marks omitted). A court must analyze these elements to “determameane
subject to common proof and which are subject to individualized proofie TFT-LCD
|, 267 F.R.D. at 31a.1.

As before,seeECF No. 119 at 1&5, Defendants argue that individual legal &
factual issues will predominate gnmbnsequentlythis requirement is not satisfieGeg
Opp’nat10-24. Specifically Defendants contend that there exist individual issues 0
and law regarding arbitration that bar class certification; that material conflices lewvik
of each state bar certification of a nationwide class; and that individual fastues ielate
to reliance, materiality/causation, inefficacy, and damages will predom®egésgenerall)
id.

1.  Arbitration

The Court previously concluded that Ms. Stokes had failed to satisf
predominance requirement because the existence of an arbitration clause on
website would lead individual issues concerning arbitrability to overshadow the cg

issues of whimer Defendants’ advertisements were falS=eECF No. 128 at 1P1.

Ms. Stokes has attempted to remedy this deficiency by explielgludejng] purchases

directly from the Sense companies [that] would . . . have been subject to arbitt

Renewed Mot. at 1.
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Defendantsiow contendthat those who purchased the Class Products from |
party retailers may also be subject to arbitratiothey used credit cardsubject to
arbitration clauses with their carssuing banks to make their purchase@geOpp’'n at
10-13 (citing Arthur Andersen LLP v. Cadle, 556 U.S. 624, 631 (2009) Ms. Stokes
counters that this argument is “absurd” and “utterly ridiculo®e€Reply at 2.

The Court must agree with Ms. Stok&oth Delaware and Minnesota law recogr
that “[g]enerally, arbitration clauses . . . cannot be enforced by persons who paeties
to the contract¥ Onvoy, Inc. v. SHAL, LLG69 N.W.2d 344, 356 (Minn. 20Q3)ccord

Kuroda v. SPJ&loldings, LLG No. CIV.A. 4036CC, 2010 WL 4880659, at *3 (Del. Ch.

Nov. 30, 2010)citing NAMA Holdings, LLC v. Related World Mkt. Ctr., LL922 A.2d
417, 434 (Del. Ch. 2007)). There are, of course, exceptions, including equitapfeet
agency, andhird-party beneficiarysee id, none of which apply here.
2.  State Law Variations
The Court previously “conclude[d] that, under California’s chaté&aw analysis

the claims of the potential classmembers should be governed by the laws of the juri

hird

ze

to

U)

sdicti

in which the loss was sustained,” meaning “‘common questions of law would nc

predominate for the proposed nationwide class, as is required by Rule 23(b)(3).” E
128 at 25. Ms. Stokes urges the Court to reconsider its prior decision, contend

“certification of the nationwide class under California law is appropriate be

CF N
ng tr

Caust

Defendants are not only headquartered in California, but the misconduct complained

originated in-and emanated fromCalifornia.” Renewed Mot. at 13. Defendants deu
that “[t]here is no basis to disturb this Court’s [prior] analysis and findings.” Opp’'n
111

3 Neither Ms. Stokes nor Defendants address the applicable law, but the Suprenma€mdicated tha
state contract law should be applied in determining whether aignatory to a contract may enforce
arbitration provision.Arthur Andersen LLP556 U.S.at 631 Here, Ms. Stokes’ card user agreemg
were governed by Delaware and Minnesota laBee Request for Judicial Notice in Support
Defendants’ Opposition to Renewed Motion (“2nd RJIN,” ECF No. 139-1) Ex. D at 46; 2nd RIN H
52.
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As the Court previously explainedeeECF No. 128 at 2222, he class actio
proponent bears the initial burden of showing that California has a sufggnggatior
of contacts to the claims of the putative claSee Mazza. Am. Honda Moro Cp666
F.3d 581589(9th Cir. 2012) “Such a showing is necessary to ensure that applicati
California law is constitutional.’ld. (citing Allstate Ins. Cov. Hague 449 U.S. 302, 310
13 (1981)). “Once the class action proponent makes this showing, the burden shif
other side to demonstrate that foreign law, rather than California law, should apply {
claims.” Id. (internal quotation marks dtted).

“California law may only be used on a classwide basis if the interests of othel
are not found to outweigh California’s interest in having its law appliédl.’at 583-90.
To determine whether the interests of other states outweigh California’s interets
apply a threestep governmental interest test:

First, the court determines whether the relevant law of each of
the potentially affected jurisdictions with regard to the particular
Issue in question is the same or different.

Second, if there is a difference, the court examines each
jurisdiction’s interest in the application of its own law under the
circumstances of the particular case to determine whether a true
conflict exists.

Third, if the court finds that there is a érgonflict, it carefully
evaluates and compares the nature and strength of the interest of
each jurisdiction in the application of its own law to determine
which state’s interest would be more impaired if its policy were
subordinated to the policy of the other state and then ultimately
applies the law of the state whose interest would be more
impaired if its law were not applied.

Id. (quotingMcCann v. Foster Wheeler LL.@8 Cal. 4th 68, 888 (2010)).

The Ninth Circuit in Mazzareviewed the applicatiomf California consume
protection laws, specifically the Unfair Competition Lake False Advertising Lavand
the Consumer Legal Remedies Act, to a nationwide clédsat 587, 590. The cou

performed California’s choieef-law analysis and determide (1) there are materi
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differences between California consumer protection laws and the laws of other
including requirements of scientergliance, and available remedie§?) foreign
jurisdictions have a significant interest in regulating irdeoas between their citizens a
corporations doing business within their state, insofar as consumer protection latva
state’s ability to attract industrnand (3) applying California law to those jurisdictid
would significantly impair their “ability to calibrate liability to foster commerce,” w

“California’s interest in applying its law to residents of foreign states is attenuadte@t’

State

nhd
affe
NS

nile

591-94. Based on this analysis, the court held that “each class member’'s consun

protection claim shald be governed by the consumer protection laws of the jurisdiction in

which the transaction took place” and vacated the district court’'s certification
nationwide classld. at 594.

Other courtsimilarly have declined to apply California consumestpction law tg
a nationwide classSee e.g.,Brazil v. Dole Packaged Foods, LL8o. 12cv-1831LHK,
2014 WL 2466559, at *14 (N.D. Cal. May 30, 2014) (declining to certify a nation
class and narrowing the proposed class to exclusively Californsaicans)Astiang 291
F.R.D. at 510;Thurston v. Bear Naked, IncNo. 3:11cv-2890H (BGS), 2013 WL
5664985, at *12 (S.D. Cal. July 30, 201@)stafson v. BAC Home Loans Servicing,
294 F.R.D. 529, 539 (C.D. Cal. 2013).

a.  Conflicts Between States’ Laws

The Court previously concluded th@efendants Hd] demonstrated that there &

of ¢

wide

LP

\re

differences between Califorrsaand other states’ laws on material issues for many, if not

all, of Plaintiff Stokes causes of actigii and that “[ilssues such as privitihe statute of
limitations, the notice requirement, etare material in this case latse each could |
dispositive ofthe individual class members’ cases.” ECF No. 128 at 23. Ms. Stoke
not dispute the Court’s finding in her Renewed Matsae gaerally Renewed Mot.see
alsoOpp’n at 13; the Court therefore sees no reason to alter its prior conclusion.
111

111/
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b. States’ Interests

Relying on the Ninth Circuit’s holding iMazzathat “each state has an interest i

setting the appropriate level of liabilifypr companies conducting business within
territory,” the Court previously fountthat all states have an interest in applying their
laws to protect their resideritsECF No. 128 at 24 (quotinijlazza 666 F.3d at 59
Ms. Stokes argues that “[tlhere is no true conflict of interest between Californito@
other fortynine states,” Renewed Mot. at 15, because “no foreign state has a leg
interest in shielding Defendants from liabilityg. at 16, and “[floreign states . . . ‘have
identifiable interest in denying [consumers] full recovery [afforded under Calif
law],” id., as would happen here, where “there is no action of process available
defrauded purchasers of Sensa other than this class.add. at 17.

Defendants counter th&ts. Stokes does not dispute that each state has an ir
in applying its law to its own residents, which “alone is sufficient to reject St
argument.” Opp’n at 14. Further, each state has an interest in setting the appropri
of liability for companies conducting business within its territory, which is implicaitd

particular force where Ms. Stokes has limited her proposed class to those purcha
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Class Products from thitparty retailers besuse “Sensa and the Sensa companies . . .

generate or contributed to the generation of jobs, revenue, and taxes in eaclv

ti

where Sensa was soldld. Finally, Defendants contend that each state has an intefest i

protecting its residents ksetting the appropriate level of liability for companies, wh
lesser or grater than that offered by Califord.at 15.

Ultimately, as inMazza “[t] he. . . sales at issue in this case took place within
different jurisdictions, and each state has a strong interest in apfb/ioggn consume

protection laws to those transactionSee566 F.3cat592 Ms. Stokes’ argument on reply

that foreign states have no interest in limiting their consumers’ recovery to f
businesses operating iother statesseeReply at 67, is unavailing. InMazza the
defendant was a California corporatio®ee666 F.3d at 594. Nonetheless, the Ni

Circuit recognized thatgach stafehas a] valid interest in shielding odf-state businessg
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from what the state may consider to be excessive litigatiohat 592. Indeed, in suppd

of this proposition, the Ninth Circuit retleon a therrecent ruling from the California

Supreme Coursee id.in which California’s highest coutield that Oklahoma lgea “real
and legitimate interest” in seeing “a rule of law limiting liability for commercial act
conducted within the stdtappliedagainst a noit®klahoma companyMcCann v. Foste
Wheeler LLC48 Cal. 4th 68, 9994 (2010) see also idat 91 (‘When a state adopts a ry
of law limiting liability for commercial activity conducted within the stateorder to
provide what the state perceives is fair treatment to, and an appropriate incent
business enterprises, we believe that the state ofgihas an interest in having that poli
of limited liability applied to oubf-state companies that conduct business in the stg
well as to businesses incorporated or headquartered within the state.”). To thg
Ms. Stokes contends thefurtado v. Superior Courtll Cal. 3d 574, 586 (1974), comp
a different result, the Court disagrees.

For these and the reasons articulated in the Court’s September 10, 201&&x
ECF No. 128 a4, the Court again concludes that all states have an interest in af
their own laws here.

c.  Which Law Applies?
Finally, the Courpreviouslyconcluded that the “place of the wrong” was the g

It

vity

—

der,

plyin

tate

in which consumers saw the advertisements and subsequently purchased the product

that “the claims of the poteati classmembers should be governed by the laws ¢
jurisdiction in which the loss was sustained.” ECF No. 128 at 25. Accordingly,
purchases made outside California, . . . other states’ interests would be more ity
applying California lawthan would California’s interests by applying the laws of o
states.”ld.

Ms. Stokes claims that “[tjhe Court’s prior reliance on the place of the wrong
deciding factor in determining the predominant interest in regulating the conduct §
is misplaced,” Renewed Mot. at 21 (citirtprnardez v. Burger102 Cal. App. 3d/95,
111
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801-02 (1980)) (internal quotation marks omittéd)ecause “California abandoned t
legal theory long ago.” Id. (citing Reich v. Purcel]l 67 Cal. 2d 551, 555 (1967
Defendants contend that Ms. “Stokes is mistakamd that the place of the wrong i
relevant consideration where, as here, Ms. “Stokes, as well as many other putati

members, do reside in the foreign ‘state[s] of the place of the wrong.” Opp’'r-B8

(citing Reich 67 Cal. 2d at 556). On reply, Ms. Stokes agaiterates “Defendants

tortious conduct occurred exclusively in California” because “[a]ll of Defendants’ prir]
places of business were in California, and the final decisions regarding the reficesse
made on the Sensa labels and advertisements were made in California, regbvdiess
a class member purchased Sensa.” Reply at 8.

The Court is not persuaded to change its prior analysis by Ms. Stokes’ argu
The Ninth Circuit inMazzarecognized that “the last events necessary for liability as t
foreign class memberscommunication of the advertisements to the claimants and
reliance thereon in purchasing [the produetgjok place in the various foreign states,
in California.” 666 F.3d at 594. So too herandMazzais controlling.

The Court therefore concludess it did beforeseeECF No. 128 at 25-that, under

California’s choiceof-law analysis, the claims of the potential classmembers shot
governed by the laws of the jurisdiction in which the loss was susta®edsequently
for purchases made outside California, other states’ interests would be more imp:x
applying California law than would California’s interests by applying the lawsthadr
states. Applying California law for the nationwide clagaild thereforebeinappropriate
Because adjudication of tnationwideclaims could require application of the lawditif/

states, common questions of law would not predominate for the prapasauvideclass,
as is required by Rule 23(b)(3)\ccordingly,the Courtagain finds thais. Stokesas not
satisfied the predominance requirement.

4 Ms. Stokes indicates that she is quoting from the Court’s September 10, 201&&s@enewed Mot
at 21, but, as Defendants note, “the purportedly quoted language does not appear anywherdan 'tk
SeeOpp’'n at 18 n.13.
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3. Individual Factual Issues

Finally, Defendants contend that individual factual issues pertaining to rel
materiality/causationinefficacy, and damages will predominat&eeOpp’'n at 2124.
Although Defendants raised these arguments previoss§ECF No. 119 at 2225, the
Court did not address thesee generallECFNo. 128, except to note that “it is likely th
the consumers relied on the weight loss advertisemelasat 23 n.5.

Despite the Court’s prior comment about consumers’ likely reliartbe, Ninth
Circuit has stated that presumption of reliance typically is only permitted in securitie
cases, and only in cases based on omissions as opposed to affirmative misreprese
Gonzalez v. Proctor & Gamble G247 F.R.D. 616, 623 (S.D. Cal. 20@¢iting Poulos
v. Caesars World, Inc379 F3d 654, 66468 (9th Cir.2004). Further, although
Ms. Stokes contends that “Defendants’ slight variations in their advertisemen
irrelevant to this action,” Reply at 9, different alleged misrepresentations were m

different groups of consumers during the proposed class period. Although Ms. |

proposed class spans from August 22, 2012, Sensa advertised “lose up to 30Ibs of

just 6 months” until late 2013 or early 2014, at which time Sensa chang

advertisements to losing “9.5 pounds in 6 months” and/or “10 pounds in 3+ moStes.”

Chadwick Decly 6. This, too, proves problematic for purposes of the reliance ing
SeeAaronson v. Vital Pharm., IndNo. 09CV-1333 W (CAB), 2012 WL 12844724, at?
(S.D. Cal. Feb. 3, 2012dlenying class certification on grounds that the plaintiff had fz
to demonstrate that common issues predominated whldferéntclassmembers mayj
have relied on different representations in purchasing the product”) (@G&rtm v. S&M
Nutec LLG 245 F.R.D. 429, 437 (C.D. Cal. 2007));Gonzalez 247 F.R.D. at 62
(concluding that common questions did not predominate with respect to misrepres:s
claims where “the record shows that the proposed class members receiveastyao¥
different representations from Defendant regarding [the ctasslucts); see also idat
625 (same as to CLRA claimsgl. at 626 (same as to UCL and FAL claims). The C

concludes that Ms. Stokes has failed to demonstrate that common questions 0
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individual issues regarding relianc8ee, e.gBroadbent v. Internet Direct Responbsko.
CV1006508RGKFMOX, 2011 WL 13217499, at *5 (C.D. Cal. Feb. 2, 20ddnying
class certification for tea marketed as helping consumers lose weight becdnes€ ot}

cannot inér classwide reliance because these claims require inquiry into individd

alize

iIssues,” including “when the member purchased the product; how long the member us

the product; the member’s ability to lose weight . . . while using the product”).

As for Defendants’ contention that clasade inefficacy cannot be presumg

bd,

Ms. Stokes counterthat “evidence of Sensa’s ineffectiveness is overwhelming[] and[,]

even if it were not, Plaintiff is not required to prove her case at class certificattbrat

10 (ating ECF No. 1151 at 814; Staton v. Boeing Cp327 F.3d 938, 954 (9th Cir. 2003);
Dilts v. Penske Logistics, LLQ67 F.R.D. 625, 630 (S.D. Cal. 20L0Ms. Stokes i$

correct that “[pJroof of the manifestation of a defect is not a prerequ
to classcertification.” Alvarez v. NBTY, Inc.No. 17CV-00567#BAS-BGS, 2019 WL

2223929, at *7 (S.D. Cal. May 22, 201@uotingWolin v. Jaguar Land Rover N. Am.

LLC, 617 F.3d 1168, 1173 (9th Cir. 20L0)Nonetheless, wherdhere are significar]
individualized questions as to whether the product worked as advertised for each ih
class member . ., the class cannot be sustained without resorting to individug
inquiries into the merits of each class mermbetaims, and therefore the class devig
not appropriaté. Chow v. Neutrogena CorpNo. CV 1204624 R JCX, 2013 W
5629777, at *2 (C.D. Cal. Jan. 22, 20{djing Campion v. Old Republic Home Prot. C
Inc.,, 272 F.R.D. 517 (S.DCal. 2011); see also Alvarez2019 WL 2223929, at *
(concluding that predominance requirement was not satisfied where “determinin

much, if any, benefit each person receive from the Products would overwhelm the c

Hividu
\lized
eis

0.,

~

g ho

oMM

Issues in this ca¥e Broadbent2011 WL 13217499, at *@leclining to certify clasahere

“[m] aterialindividual determinations may include . . . the member’s ability to lose weight
.. . while using the product”).

111

111/
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For all theseadditional reasonsthe Court concludes that Ms. Stokes has|not
demonstrated that common issuesdaminate.

B.  Superiority

As the Court previously notesleeECF No. 128 at 26, the final requirement for class
certification is “that a class action [be] superior to other available methods for fairly an
efficiently adjudicating the controversy.” Fed R. Civ. P. 23(b)(3n determining
superiority, courts must consider the four factors of Rule 23(b)@nser, 253 F.3d at
1190. The Rule 23(b)(3) factors are:

(A) [T]he class members’ interests in individually controlling the
prosecution or defense of separate actions; (B) the extent and
nature of any litigation concerning the controversy already begun
by or against class members; (C) the desirability or undesirability
of concentrating the litigation of the claims in the particular
forum; and (D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3). Thaeriority inquiry focuses “on the efficiency and econgmy
elements of the class action so that cases allowed under [Rule J3lg(8)ose that cgn
be adjudicated most profitably on a representative basfrser, 253 F.3d at 119D
(internal quotation marks omitted). A district court has “broad discretion” in deternpining
whether class treatment is superistamm v. Cal. City Dev. Ca509 F.2d 205, 210 (9th
Cir. 1975).

In light of the prior FTC settlement, the Court previously concluded thaKémaft]
v. California Development Co509 F.2d 205 (9th Cir. 1975)] factors weigh almost

exclusively in favor of finding that the superiority requirement has not been met Beses.

5> The Court notes that there are issues defeating class certification not byidfecParties. For example,
Ms. Stokes now seeks to certify a class of consumers who purchasedshé@iducts through third
party retailers. Under California law, hovegyeach member of the putative class would have to establish
vertical privity with Sensa to prove his or her implied warranty claim, agadirg to predominance of
individual issues.In re ConAgra Foods, Inc90 F. Supp. 3d 919, 9887 (C.D. Cal. 201p(citing Allen
v. Hyland’s Inc. 300 F.R.D. 643, 670 (C.D. Cal. 2014)fd, 844 F.3d 1121674 F. Appx 654 (9th Cir.
2017).
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ECF No. 128 at 29. Ms. Stokes claims that her revised proposed class, whichtes
those who purchased the product directly from Sensa, remedies the Court’s prior ¢
because, “[o]f the 477,537 people who received a payment [from the FTC], only 45
not on the customer list provided by Sensa’s counsel showing thapuihelyased th
product directly from Sensa,” meaning “most members of the narrowed class ¢
receiveany relief from the FTC settlemen#ind thakammconsiderations should no long
apply. Renewed Mot. at 1®mphasis in original)

Defendantsmaintain that class proceedings still are not a superior meth
resolving the controversy because of the FTC settlenSadOpp’n at 8. Specifically, th
proposed class action is duplicative because “between .45% and 2.3% of -tthesnt
purchaserslready received a partial refund from the FTC Settlement,” which is “ir
with or exceed[s] the class settlement claims rates generally approved bwrtise’ dd.
at 89. Further, “the FTC Settlement was widely publicized on television, in
publications, and on the internetld. at 9.

Ms. Stokes counters that “[tlhe FTC settlement cannot be ‘superior’ when mo
97.7% of the class recovered nothing” and “no direct notice was provided [by the F
indirect purchasers like Plaintifftékes and otherwho bought through retailers lik
Costco and GNC,” Reply at 1, whose records may be subpoenaed in this Setadat
2. Ms. Stokes adds that “any concern the Court has about the 2014 FTC settlem
easily be resolved by includina specific exclusion in the class definition for CI
Members who obtained relief from the FTC settlemeid."at 10.

Despite Ms. Stokes’ arguments and attempts to narrow her proposed class, tf
remains troubled by the FTC settlement given the Ninth Ciratot'grolling guidance in
Kamm The Ninth Circuit has long advised th&ule 23 itself indicates that prior litigatid
is a pertinent factor to be considered,” meaning ‘fpdtior similar litigation is often thg
critical factor in denying (b)(3) certificatioh.Doninger v. Pac. Nw. Bell, Inc564 F.2d

1304, 1314 (9th Cir. 197{¢iting Kamm 509 F.2d 205Jtah v. Am. Pipe & Constr. CQ.

49 F.R.D. 17 (C.DCal.1969). The fact emains thatite FTC mailed over 477,000 refu
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checkstotaling over $26,000,000 consumers whbadboughtthe allegedly deceptivel
advertisedClass PPoducts. 1st RIN Ex. 10.

Ms. Stokes now contends that “[tlhe FTC settlement cannot be superior whe
than 97.7% of the class recovered nothing.” Reply at 1. The Court prevexpsgsse
its view that Kamm foreclosed this argument, concluding that, “although the
settlement did not provide as much money as Plaintiff and the class members s§

disparity does not prevent the Court from considering the FTC settlement iniags

superiority.” SeeECF No. 128 at 228. Ms. Stokes offerso new authority that would

lead the Court to reconsider its prior decision on that point.

Ms. Stokes also argues that “[t]his case is the only hope for the remaining vic
the Sensa hoax.” Reply at 1 (citiMalentino v. Carteiwallace, Inc. 97 F3d 1227,
1234-35 (9th Cir. 1996)Smith v. Microsoft Corp297 F.R.D. 464, 469 (S.D. Cal. 20)L4
The Court previously indicated, however, that “Plaintiff Stokes’ claims (as well as
individual claims) are still viable."SeeECF No. 128 at 29. MsStokes does not dispu
this, instead arguing that there is “no inventive to bring individual clairBeéRenewec
Mot. at 9 (citingGuido v. L'Oreal, USA, IngNos. CV 111067 CA (JCx), CV 15465
CAS (JCx),2013 WL 3353857, at *17 (C.D. Cal. July2013). That may be true, b
none of Ms. Stokes’ cited authorities granted certification in the face of prior s
litigation, rendering them inapposite

Finally, Ms. Stokes contends that “no direct notice was provided to in
purchasers like Plaintiff Stokes” and that the new reports about the FTC settlement
“satisfy the requirements of a coapproved notice program under Fed. R. Civ
23(c)(2)(B).” Reply at 42. This argument is also unavailirrgnd has been rejected
other distrit courts. See, e.gMurray v. DirecTV, Inc.No. ML 092093 AG (ANX), 2014
WL 12597904, at *4 (C.D. Cal. Apr. 23, 201@)Plaintiff s next argument is the
compared to what the federal rules require for class actions, there was inadequa

made to[potential class members] about the [judgment in prior related litigatiBu}

Plaintiff does not explain why thgudgment in prio related litigationjwould need this
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level of notice to be a viable alternative to a class action under the superiorisismady

does Plaintiff cite any authority for that propositidn.the class action context, adequ
notice is‘a procedural $aguard[] .. . necessary to bind absent class members. But
this due process consideration isn’t an issue with the [judgment in prior related litig
as it doestt preclude any consumer from bringing an individual law3Juf{citation
omitted); see alsolmberGluck v. Google In¢.No. 5:14CV-010706RMW, 2015 WL

1522076, at *4 (N.D. Cal. Apr. 3, 201fenying class certification despite the plaintif

criticism of notice provided to consumers of FTC settlement).
As beforeseeECF No. 128 at @29, the Court concludes that “thK@mmfactors

ate

ation

weigh almost exclusively in favor of finding that the superiority requirement has not bee

met here” and, consequently, “Plaintiff Stokes has failed to establish that the propos
action is superior tother methods for adjudication of the controverdyl’at 29.

IV. Ascertainable Class

Although the Ninth Circuit previously dantimated thatcertification is improper

wherethere is “no definable clagsLozanqg 504 F.3d at 730, it recently declined
interpret Rule 23 to require a showing of ascertainabitigeBriseno v. ConAgra Food
Inc., 844 F.3d 1121, 1123 (9th Circert. denied138 S. Ct. 313 (2017). Consequen
despite he Courts previous conclsionthatMs. Stokeshad failed to demonstrate that |
proposed class was ascertainabbe ECF No. 128 at 281, and Defendantsrenewed
contention to that effeckeeOpp’n at 24 the Court concludes that Ms. Stokes need
make a showing as to ascertainabili§ee Briseno844 F.3d at 1123.
V.  The Alternative Florida Class

Alternatively, Ms. Stokes seeks to certify a Florida class comprisintl) pletjsons
who purchased the Sensa Weigbss System in Florida on or after August 22, 2
excluding purchases madeectly from Sensa, Inc. and Sensa Products,.LL&ke, e.g.
Renewed Mot. at 2. Defendants contend that the proposed Florida class cannot be
because it “suffers from all the defects detailed above that apply to the proposadlidat

class,except for the ‘state law differences’ predominance issue.” Opp’n at 25.
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Having concluded that Ms. Stokes has failed to meet the Rule 23(b)(3) require
see supraection I, the Court must agreEurther,“the desirability of concentrating th
litigation in the [Southern] District of California is unclear because the . . . purporsst
members are not residents of this stat@ravestock v. Abilene Motor Express, |ndo.
SACV14170JVSRNBX, 2018 WL 1620885, at *8 (C.D. Cal. Mar. 8, 2018)e Court
thereforeDENIES Ms. Stokes’ Renewed Motion as to the alternative Florida class.

CONCLUSION

The Courtagainfinds Plaintiff Stokeshas not met her burden in establishing
common issues predominate over individual issues and the class action is superiof
methods. The Courtherefore DENIES Ms. Stoke$s RenewedMotion for Class
Certification (ECF No. B4). The Court ORDERS the Rarties tomeet and confer an
within seven (7) daysf the electronic docketing of this Ordéy file a joint status repar

IT IS SO ORDERED.

s

on. Janis L.. Sammartino
United States District Judge

Dated: September 10, 2019
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