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Inc. et al v. Travelmate US, Inc.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WORLDWIDE TRAVEL,

INCORPORATED gt al,
Plaintiffs,
V.
TRAVELMATE US, INC.,et d.,
Defendants.

AND DENYING IN PART
DISMISS
(ECF No. 40)

Case No. 14-cv-00155-BAS(DHB)
ORDER GRANTING IN PART
DEFENDANTS’ MOTION TO

Doc. 47

On June 12, 2013, Plaintiffs World Wide Travel Incorporated dba Worldwide

Travel, Inc. ("WWT"), Laxmi Chand, and bia Chand (collectively, “Plaintiffs})
commenced this action against Defenddmtsselmate US, Inc. dba TMI, dba TMI
Web, dba TMI Web Services, dba Tehwmate (“TMI”) and Ritu Singla
(collectively, “Defendants”) in SuperioCourt for the District of Columbia.
Defendants removed the case to the UnitedeStBistrict Court for the District of

Columbia on September 4, 2Dan the basis of diversijyrisdiction. The case was

transferred to the Southern DistradtCalifornia on January 7, 2014.

On March 11, 2014, Plaintiffs fitka First Amended Complaint (“FAG")
alleging (1) breach of contract, (2) @iy (3) money hadand received, (4)

conversion, (5) breach of the implied coaat of good faith anthir dealing, (6)
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violation of California Businessna Professions Code Section 17280seq (the

“UCL") and (7) accounting. Defendants nomove to dismiss Plaintiffs’ causes

of

action for fraud, conversion, accountingdahe UCL pursuant to Federal Rule of

Civil Procedure 12(b)(6).
The Court finds this motion suitablfor determination on the pap

submitted and without oral argumerfseeCiv. L.R. 7.1(d)(1). For the reasons

forth below, Defendants’ motion to dismissSGRANTED IN PART with leave to

amend andENIED IN PART .
l. BACKGROUND

S

set

Plaintiffs Laxmi Chand and Usha Chaack the shareholders and officers of

plaintiff WWT, a corporation in thebusiness of selling overseas trs
arrangements. (FAC at 1 1.) In 2004, Plaintiffs sponsored defendant Ritu S
move from India to the United Statesorder to work for WWT. Ifl. at § 9.) Ir
2005, Ms. Singla left WWT and allegedly moved to Texadds. &t § 11.)

Plaintiffs allege that, while in Tesa Ms. Singla formed TMI, a busing
designed to sell the same type of overdea#el arrangements sold by Plainti
(Id. at § 12.) Plaintiffs further alleghat Ms. Singla moved to California in 20
and began to operate TMI the City of San Diego. Iq. at §{ 2-3, 13.) Plaintif
also allege that Ms. Singla is TMI's sadfficer, director, and shareholderd.(at
6.)

Due to the increase in online travetamgements, Plaintiffs began seek
assistance to advertise WW M&bsite on Google. (FAC §t14.) Plaintiffs aIIeg’e
that, in or about February 2009, TMI, through its agentny&a’ solicited Laxmi

Chand to use TMI's advertising services on Googl&d. &t | 15, Ex. A.)) |
February 2009, Laxmi Chand and WWseéntered into a written contra

(“Contract”) with TMI for “guaranteed ‘firspage placement™ of Plaintiffs’ webs
on Google. Id. at § 15; Ex. A.) Ms. Singla wam®t a party to the Contract. Ug

Chand was also not a party to the Contrddie Contract authorized TMI to chal
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its billings directly to Plaintiffs’ American Express accountfd. at | 16; Ex. A.
Usha Chand was jointly liable with WWIBr amounts charged to those accou
(Id. at 7 16.)

The Contract authorized charges ofZ2Z5 for the period of February 2, 2(
to March 1, 2009, and theaubsequent monthly chargéssed on hits on keywo

phrases specified in . . . the Contractltl. The parties allegedly orally modifi

the Contract in June 2009, “by basing des on a ‘per click’ basis, that is, {

number of times visitors ‘clicked’ on Plaifis’ advertising appearing on Googlé.

(Id.) Defendants allegedignade charges to Plaiffi§’ credit card accounts fro
May 2009 through December 2009, andnfré-ebruary 2010 through Noveml
2010. (d. at 7 17.)

Plaintiffs allege that, “[w]ithout Platiffs’ knowledge orconsent, in abol
July 2010, Defendants returnemlkeyword rather than gy click’ invoicing[,]” and
that “[iiln 2010, Defendants inexplicablgegan invoicing Plaintiffs for great
increased amounts.”Id at 18, 19.) In December 2010, Plaintiffs requested
Defendants provide documehtm to justify the “unusudy large charges.” I(l. at
1 19.) Defendants refused Plaintiffs’ requesd Plaintiffs subsequently notifi
them that no further charges were autext to Plaintiffs’ credit cards until tf
documentation was providedld )

In January 2011, Plaintiffs disputeDefendants’ charges directly w
American Express, and Defemis opposed the disputeld.(at § 20.) In appare
response to the dispute, Defendants &daintiffs “a few highly redacted Goog
account records” on beuary 22, 2011. Id. at 1 21.) Plaintiffs allege the reco
“showed that Defendants had systematichéig to Plaintiffs about the number
‘clicks’ and keyword hits realized, thusogsly overcharging Plaintiffs for servic
and charging for services never piaead and results mer obtained.” 1d.)
Specifically, Plaintiffs allege the rems “showed that Defendants divern

Plaintiffs’ funds to their own Google ad¥esing, billing Plaintiffs for Defendant;
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own Google keywords and clicks, theretdgubling, tripling or even quadrupliy
the charges Defendants invoiced to Plaintiffisken by direct credit card chargin
(Id. at T 23.)

Plaintiffs allege, for example, th&tefendants’ records for May 2010 sh
that Plaintiffs were charged for thirtyo keywords, when only five of tho
keywords appeared on Plaintiffs’ price liahd only one of them was used; and
Plaintiffs were charged for seventeerywerds in Septembe2010, when only si
of those keywords appeared on Plaintiffs’ price list, and again only one of thg
used. [d. at T 24.) Defendants charged Piifisi American Express card $12,8
in May and $8,680 in September, when, according to Plaintiffs, only $40
actually justified and authmed for each month.Id.)

In April 2011, Plaintiffs hired a “Gogle advertising expert” to analy
Defendants’ records.Id. at { 25.) According to Plaintiffs, the expert determ
that “the number of ‘clicks’ reportetty Defendants was unsubstantiated
impossible[,]” and that the web logs frolaintiffs’ web server showed a routi
from Plaintiffs’ website to websites iffexas and California, states in wh
Plaintiffs believe Defendantermerly or now reside. Iq. at 1 25, 26.) Plaintif]
allege that they hav&uffered damages excess of $160,0001d( at 1 30; Prayer.]
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Finally, Plaintiffs allege on information and belief that there exists a unity of

interest and ownership between Ms. Singhd TMI such that Ms. Singla is |
alter ego of TMI. Id. at T 7.) Ms. Singla is described as TMI's sole off
director, and shareholder, and both TMI and Ms. Singla are described in the
residing and doing business at 13565 lrmlex Way, San Diego, Californiald( at
19 2-3, 6.) Plaintiffs further allegeahMs. Singla used TMI to misappropri
Plaintiffs’ advertising funds and thensed those funds to advertise her ¢
business, TMI. Ifl. at 1 7.) Plaintiffs also alleghat adherence to TMI's corpor:
existence would sanction fraud and promote injustice, as TMI is insolvel

unable to pay Plaintiffs’ damagedd.j
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In the FAC, Plaintiffs assert clainfier (1) breach of contract; (2) fraud; (3)
money had and received; (4) conversion;bfgach of the implied covenant of good
faith and fair dealing; and (6) violatiai California Business and Professions Gode
Section 17200et seq (Id. at 1 27-52, 57-61.) Plairfsfalso seek declaratqry
relief for accounting. Id. at 7 53-56.) Defendam®w move to dismiss the FAC
in its entirety under Rule 12(b)(6). Plaintiffs oppose.
.  STATEMENT OF LAW

A motion to dismiss pursuant to Rule b6) of the Federal Rules of Ciyil
Procedure tests the legal suffiaogrof the claims asserted tihe complaint. Fed. R.
Civ. P. 12(b)(6);Navarro v. Block 250 F.3d 729, 732 (9th Cir. 2001). The court
must accept all allegations of materiact pleaded in the complaint as true jand
must construe them and draw all reastmabferences from them in favor of the
nonmoving party. Cahill v. Liberty Mut. Ins. Co 80 F.3d 336, 337-38 (9th Qir.
1996). To avoid a Rule 12(b)(6) dismissa complaint need not contain detailed
factual allegations, rather, it must pleathdagh facts to state a claim to relief that
Is plausible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). 1A
claim has facial plausibilityvhen the plaintiff pleads fagal content that allows the
court to draw the reasonable inferentteat the defendant is liable for the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly
550 U.S. at 556). “Where a complaint plefatss that are merely consistent with a

—

defendant’s liability, it stops short of thad between possibilitgnd plausibility o
entitlement to relief.” Id. at 678 (quotingTwombly 550 U.S. at 557) (internal
guotations omitted).

“[A] plaintiff's obligation to provide the ‘groundsof his ‘entitle[ment] to
relief’ requires more than lalseand conclusions, andfarmulaic recitation of the
elements of a cause of action will not doTwombly 550 U.S. at 555 (quoting
Papasan v. Allain478 U.S. 265, 286 (1986) (alterationoriginal)). A court need

not accept “legal conclusions” as trudgbal, 556 U.S. at 678. Despite the

-5- 14cv00155
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deference the court must pay to the giéis allegations, it is not proper for ti

court to assume that “the [plaintiff] canope facts that [he ahe] has not allegg

or that defendants have violated the...lawsvays that havenot been alleged|

Associated Gen. Contractors of Cal.cliv. Cal. State Council of Carpenteb9
U.S. 519, 526 (1983).

Generally, courts may not consider teraal outside the complaint wh

ruling on a motion to dismissHal Roach Studios, Inc. v. Richard Feiner &.¢

Inc., 896 F.2d 1542, 1555 n.19th Cir. 1990)Branch v. Tunnell14 F.3d 449, 45
(9th Cir. 1994) (overruled on other grounds Gglbraith v. Cnty of Santa Clary
307 F.3d 1119, 1121 (9th Cir. 2002))However, material which is proper

submitted as part of the comapt may be considered.’'Hal Roach Studios, Ing

896 F.2d at 1555, n. 19. Documents speaily identified in the complaint who

authenticity is not questioned by the parties may also be considesett v. Price

Co., 70 F.3d 1078, 1080 n.1 (9th Cir. 1995) (superseded by statute orn
grounds);see also Branchl4 F.3d at 453-54. Such documents may be consig
so long as they are refaieed in the complaint, even if they are not physig
attached to the pleadingBranch 14 F.3d at 453-54see alsd_ee v. City of Lo
Angeles 250 F.3d 668, 689 (9th Cir. 2001yl extends to documents upon wh
the plaintiff's complaint “necessarilyrelies” but which are not explicitly
incorporated in the complai Moreover, the court may consider the full tex
those documents even when the commplguotes only selected portionsecht 70
F.3d at 1080 n. 1. Additionally, theowrt may consider materials which
judicially noticeable.Barron v. Reich13 F.3d 1370, 1377 (9th Cir. 1994).

As a general rule, a court freely graldave to amend a complaint which
been dismissed. Fed. R. Civ. P. 15(&ghreiber Distrib. Co. v. Serv-W
Furniture Ca, 806 F.2d 1393, 1401 (9th Cir. 1986jowever, leave to amend m

be denied when “the court determines ttheg allegation of other facts consist

with the challenged pleading couldtnmossibly cure the deficiency.’Schreiber
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Distrib. Co.,806 F.2d at 1401 (citingonanno v. Thomas09 F.2d 320, 322 (9
Cir. 1962)).
[ll. DISCUSSION

A.  Standing

Defendants argue that Plaintiff Ushaabld lacks standing to pursue any
the claims asserted in the FAC, and, thenef must be dismissed from this act
(Mot. at pp. 6-7.) In order to satisfy Article Ill standing,

a plaintiff must show (1) [s]he hasffared an “injury in fact” that is

concrete and particularized anduwadtor imminent, not conjectural
or hypothetical; (2) the injury ifirly traceable to the challenged
action of the defendant; and (3)ist likely, as opposed to merely
speculative, that the injury will beedressed by a favorable decision.

Braunstein v. Ariz. Dept. of Trans®83 F.3d 1177, 1184 (9th Cir. 2012) (citi

—F

h

y of

on.

ing

Bernhardt v. Cnty. of L.A279 F.3d 862, 868-69 (9thrCR002)). “At the pleadinjg

stage, general factual allegations gug resulting from the defendant’'s cond
may suffice, for on a motion to dismisge presum[e] that general allegati
embrace those specific facts that arecessary to support the clainlMaya v
Centex Corp.658 F.3d 1060, 1068 (9thir. 2011) (quotind-ujan v. Defenders
Wildlife, 504 U.S. 555, 561 (199Zplteration in original) (internal quotatio
omitted)).

“[A] shareholder must assert motigan personal economic injury result
from a wrong to the corporation” to haverslang to maintain an individual actig
Shell Petroleum N.V. v. Graves09 F.2d 593, 595 (9th Cir. 1983%ge e.g Von
Brimer v. Whirlpool Corp 536 F.2d 838, 846 (9th Cit976) (shareholder lac
standing to sue on the basis he sufferethetary loss when fendants caused t
corporation to lose income and the vahlfehis stock to decline). Rather,
shareholder must be injured directlydaindependently of the corporationld.; seq
also Sutter v. Gen. Petroleum Cqr@8 Cal. 2d 525, 530 (1946) (“[A] stockholg

may sue as an individual where he is directly and individuajilyred although the
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corporation may also have a cause dioacfor the same wrong.”). The Supre

Court of California expressed this rule as follows:

Generally, a (shareholder) may nwoiintain an action in his own
behalf for a wrong done by a thikrson to the corporation on the
theory that such wrong devalued his stock and the stock of other
shareholders, for such an acti would authorize multitudinous
litigation and ignore the corporatetgy. Under proper circumstances

a shareholder may bring a representative action or derivative action on
behalf of the corporation.

Von Brimer v. Whirlpool Corp 536 F.2d 838, 846 (9%ir. 1976) (citingSutter 28
Cal. 2d at 530). The rule “is a salutasge which avoids multitudinous litigati
and recognizes the corporate entityd. “[I]t is the gravamen of the wrong alleg
in the pleadings, not simply the resudji injury, which determines whether
individual action lies.”Nelson v. Andersqr’2 Cal. App. 4th 111, 124 (1999).

Here, Defendants argue Usha Chandrwastanding to pursue any claims
the FAC because she is ndentified as an individugbarty on the Contract al
Plaintiffs have failed to allege that sheer “personally paid the charges asse
on the American Express accounts.” (Motpaf7.) In responseRlaintiffs argug
the allegations stating Usha Chand “wagquired to be jointly liable with [WWT
for amounts charged” on the American Eegs card accounts, and charges we
fact made on the accounts, are sufficierdllege standing(Opp. at p. 3.)

Construing the allegations in the ligimost favorable to Plaintiffs, the Co
finds that Plaintiffs have failed to sufiently allege Usha&Chand has standing
pursue this action. The gravamen oé throng alleged in the pleadings is t
Defendants breached a contract entered between TMI, Laxmi Chand, a
WWT by charging WWT a substantial amourft money under the contract |
services not rendered to the corpamti and disguised that breach thro
fraudulent misrepresentations and the tioeaof fictitious reports. Thus, tf
gravamen of the alleged wrongiigury to the corporation.

The Court acknowledges the rufis susceptible to an exception when
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injury is to the plaintiffindividually, as where the aot is based on a contract to

which he is a party, or on a right belonging severally to him, or on a fraud affecting
him directly.” Id. (internal quotations omitted) (citin§utter 28 Cal.2d at 530).
However, Usha Chand is not a party te thontract, and the allegation that Usha
Chand was jointly liable on the charged é&mean Express account listed in the
Contract is not, without more, sufficient to allege standin§ee Sparling V.
Hoffman Const. Co., Inc864 F. 2d 635, 641 (9th Cir. 1988) (holding that| the
plaintiff-shareholders did not have sthng on the basis they were guarantor$ on
the corporation’s bondsgherman v. British Leyland Motors, Lt&01 F. 2d 429,
439-40 & n. 10 (9th Cir. 1979) (findinghe plaintiff-shareholder did not have

standing to sue in his individual capackyen when he, as tlggiarantor of certain

~

corporate obligations to third parties, sweequired to repay loans on behalf of|the
corporation).
Accordingly, Defendants’ motion to disss Usha Chand for lack of standjng
IS GRANTED with leave to amend.
B. Alter Ego'
Defendants move to dismiss the FAGainst Ms. Singla, arguing the FAC
fails to state sufficient facts supporting thedhy that Ms. Singla is the alter egq of

TMI.  (Mot. at pp. 7-9.) “Alter-ego liabty allows a plaintiff to ‘pierce th

[1°)

corporate veil' and hold a corporatet@c. . . liable for the conduct of the
corporation.” Pacific Maritime Freght, Inc. v. FosterNo. 10-cv-0578, 2010 WL
3339432, at *6 (S.D. Cal.#g. 24, 2010) (citin¢gtark v. Coker20 Cal.2d 839, 845
(1942)); see alsoSandoval v. AJi34 F. Supp. 3d 1031, 1040 (N.D. Cal. 2014)
(citing RRX Indus., Inc. v. Lab-Con, In&72 F.2d 543, 545-46 (9th Cir. 1985))

! This Court has jurisdiction ovehis action pursuant to 28 U.S.C| §

1332, and thus it applies California’s sulngtee law and federal procedural lgw.
Freund v. Nycomed AmershaB47 F.3d 752, 761 (91@Gir. 2003) (citingGasperin
v. Ctr. for Humanities, In¢518 U.S. 460, 427 (1996)).

-9 - 14cv00155
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(“The equitable alter ego doctrine goverwhether two separate entities may
treated as the same entity.”) The doctrippli@s where “(1) such a unity of inter
and ownership exists that the personaligéghe corporation and individual are
longer separate, and (2) arequitable result will follow ifthe acts are treated
those of the corporation alone.RRX Indus. 772 F.2d at 545see also Doe
Unocal Corp, 248 F.3d 915, 926 (9th Cir. 2001).

“In assessing alter egopuarts consider the comngling of funds and oth¢
assets of the entities, the fimlg out by one entity that is liable for the debts q
the other, identical equitable ownershiptioé entities, use of the same offices
employees, use of one as a mere sheltarduit for the affairs of the othg
inadequate capitalization, disregard ofpmate formalities, lack of segregation
corporate records, and idesdl directors and officers."Sandoval 34 F. Supp. §

1040. No single factor is determinajvinstead a court must examine all

circumstances to determine whether to apply the docthfualmagic Asia, INg.

v. Fil-Cartoons, Inc.99 Cal. App. 4th 228, 245 (@8). Common ownership alor
however, is insufficient to dregard the corporate fornSandoval 34 F. Supp. ¢
1040.

“Conclusory allegations of teer ego’ status are insuéfent to state a claim,.

Neilson v. Union Bank of Cal., N,£90 F. Supp. 2d 1101, 1116 (C.D. Cal. 20
“Rather, a plaintiff must allege specificalboth the elements of alter ego liabil

as well as facts supporting eachd.

1. Unity of Interest

Defendants argue that Plaintiffsallegations regarding Ms. Singlg
connection to TMI are “baseless assumption@fot. at pp. 7-9.) Defendants a
argue that Plaintiffs’ alter ego allegatioase a mere conclusorecitation of thg
factors courts use to analyze alter edd.) (

Courts have held that the pleading ofeatst two factors isupport of a unit

of interest satisfies this elemerbaewoo Elecs. Am., Inc. v. Opta Cqro. C 13

—-10 - 14cv00155
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1247, 2013 WL 3877596, at *5 (N.D. Cal. July 25, 20B3cific Mar. Freight
Inc., 2010 WL 3339432, at *6. Here, Plaintiffdlege at least two of the factt
showing that unity of interest exists be®sn Ms. Singla and TMI. Plaintiffs alle
in the FAC that Ms. Singla i§MI’s sole officer, directarand shareholder, and tl
Ms. Singla and TMI both reside and do buseé the same location. (FAC at
2-3, 6.) Plaintiffs further allege M$&ingla “dominated, influenced and control
the affairs” of TMI as well as the businegspperty, and affairs of TMI. (FAC
17.) Plaintiffs also allege, among ath&ings, that TMI was a “mere shell g
naked framework[]” which Ms. Singla ed “as a device and conduit for
conduct of [her] individual and personal bwess, property andfairs.” (FAC at 4|
7.) In addition, Plaintiffs allege MsSingla diverted assets from TMI to {
detriment of creditors,rl commingled funds andsets with her own.ld.) Thus
the Court finds Plaintiffs’ “unity ofnterest” allegations are sufficien6ee Daewo
Elecs. Am., In¢ 2013 WL 3877596, at *3;acey v. Malandro Commc’iNo. CV-
09-01429, 2009 WL 4755399, & (D. Ariz. Dec. 8, 2009)Fund Raising, Inc. \

Alaskans for Clean Water, IndNo. CV 09-4106, 2009VL 3672518, at *4 (C.D.

Cal. Oct. 29, 2009).

2. Inequitable Result

“Inequitable results flowing from theecognition of the corporate for
include the frustration of a meritorioudaim, perpetuation of a fraud, and

fraudulent avoidance of personal liability.Pac. Mar. Freight, Ing. 2010 WL

3339432, at *7 (citingHennessey’s Tavern, Ing. Am. Air Filter Co, 204 Cal|

App. 3d 1351, 1359 (1988)). An inatpble result may also follow “if th
complained of acts are treated as &ax an undercapitalized corporatio
however, allegations that a plaintiffowld face difficulty collecting a judgme
from a corporation are insufficienRRX Indus 772 F.2d at 546 (citingutomotriz
Del Golfo De Cal. S.A. De C.V. v. Resnidk Cal.2d 792, 797 (1957)%andoval
34 F. Supp. at 104Neilson 290 F. Supp. 2d at 1117-18.
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In general, California courts “require evidence of some bad-faith cond
fulfill the second prong of &dr-ego liability, [and] thabad faith must make
inequitable to recognizthe corporate form.”Daewoq 2013 WL 3877596, at *
(quotingSmith v. Simmon$38 F. Supp. 2d 1180, 1192.CE Cal. 2009) (alteratio
in original)); but seeRRX Indus 772 F.2d at 546 (“A findingf bad faith, howeve
IS not prerequisite to the applicati@mi the alter ego doctrine under Califor
law.”). A party alleging bad faith conduntust state how the corporate form
abused to perpetrate iRac. Mar. Freight, InG.2010 WL 3339432, at *8.

Here, Plaintiffs allege that Ms. Sindlailed to adequately capitalize TMI
company she formed, and diverted aséets the company. (FAC at 1 7, 1
Plaintiffs further allege TMI was createhd continued, “pguant to a fraudule
scheme, plan and device whereby [its] incoregenue and profits were diverted
[Ms. Singla], whereby [TMI was] fraudulég used by [Ms. Singla] and obliga
for the assumption of obligations andbiigies, . . . which obligations we
incapable of performance by TMI.” Id() Plaintiffs also allege Ms. Sing
“misappropriated Plaintiffs’ advertising fundis instead pay for advertising for |
business, done in the name of TMI alcavelmate—a travel agency direc
competing with the business of Plaintiffs.”Id.) Lastly, Plaitiffs allege tha]
Defendants produced Google records shovAlagntiffs were overcharged and t
their funds were diverted to Defendantsin Google advertising. (FAC at 1
23-24)

Unlike the plaintiffs in the cases aieby Defendants, Plaintiffs here
beyond mere conclusosflegations. (Mot. at pp. 8-9.) Assuming the facts are
the Court finds the allegations in the FAC sufficient to raise the facial plaus
an inequitable result will follow if the acere treated as those of the corporg
alone. Seelacey 2009 WL 4755399, at *6. Moreovén complaint is sufficient
it gives the defendant ‘fair notice of whidtte . . . claim isand the grounds up¢
which it rests.” Laguna v. Coverall N. Am., IncNo. 09cv2131, 2009 W
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5125606, at *3 (S.D. CaDec. 18, 2009) (citingwombly 550 U.S. at 515-16)).
The Court finds that Plaintiffs’ allegats in the FAC sufficiently identify the
contours of an alter ego claim such tbatfendants are able to prepare a response
and conduct discoveryld. at *3. Accordingly, the Court finds that dismissa| of
Ms. Singla is not appropriate at this time.

C. Failure to State a Claim

1.  Fraud
Defendants argue that Plaintiffs iea failed to adequately plead f

cts

sufficient to meet the heightened pleading requirements for fraud. (Mot. at pp. 10-
13.) To state a claim for fraud in Califoania plaintiff must allege “[1] a false
representation, [2] knowledge of its falsify8] intent to defraud, [4] justifiable
reliance, and [5] damagesYess v. Ciba-Geigy Corp. USB17 F.3d 1097, 1106
(9th Cir. 2003) (quotindMoore v. Brewster96 F.3d 1240, 124@th Cir. 1996)
(internal quotations omitted) Under Federal Rule dfivil Procedure Rule 9(
“[iln alleging fraud or mistake, a p&rtmust state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. Sé@);also Ves
317 F.3d at 1103 (“Rule 9(b)’s particularityquirement applies to state-law causes
of action.”). The heightened particulariggandard requiredlegations of fraud t
include the “who, what, when, where, dmolw” of the alleged misconduct, so as to
be specific enough to give defendants ecwtiso that they can defend against|the
charge and not just deny thaeyhhave done anything wrong¥ess 317 F.3d at
1106 (citations omitted).
However, “the general ruldnat allegations of fiad based on information ahd
belief do not satisfy Rule 9(lbhay be relaxed ith respect to matters within the
opposing party’s knowbtige. In such situations, plaintiffs can not be expected to
have personal knowledge thfe relevant facts.Neubronner v. Milken6 F.3d 66
672 (9th Cir. 1993) (citingvool v. Tandem Computers In818 F.2d 1433, 1439
(9th Cir. 1987);Moore v. Kayport Package Express, .In885 F.2d 531, 540 (9th

—-13 - 14cv00155
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Cir. 1989)). But, a plaintiff who altges fraud based “on formation and beligf
must state the factual basis for the belid@l”
Plaintiffs allege that Defendants deathe following misrepresentations| to
Plaintiffs: (1) “Plaintiffs were beig billed on a keyword basis, and only|on
keywords actually approved by Plaintiffsxd utilized in the campaigns”; and |(2)
“Defendants’ representation of the numlag ‘clicks’ and keywords invoiced {o
Plaintiffs was true and accueq.]” (FAC at T 33.) Platiffs further allege that
these misrepresentations were made bfeants and TMI's agnt, “Tanya,” who
is identified on the Contract as a TMlesperson, during theeriod from Februarny
2009 to February 2011.1d¢) The Court finds that these allegations satisfy the
“who, what, when, where, and how” of theatter, and are “specific enough to dive
defendants notice of the particular miscortduc. so that they can defend agajinst
the charge[.]” Vess 317 F.3d at 1106 (quotingly—Magee v. Cal.236 F.3d gt
1019).
Plaintiffs further allege that Dendants knew and imeed to defraud
Plaintiffs “to allow Defendants to chgg monthly invoiced amounts directly|to
Plaintiffs’ credit cards, while Defendantsaassuch funds tauhd their own Google
advertising campaigns in direct compeiitiwith Plaintiffs’ business.” (FAC at|{
34.) In support of these adjations, Plaintiffs allege Dendants “created and gave
to Plaintiffs fictitious reports and sistics to justify overbling Plaintiffs for

services purportedly renderezhd billing Plaintiffs forservices never performed|or

results never obtained.” Id( at § 33.) Plaintiffs fuhter allege that the Google
records they received for the May 2010 and September 2010 Google advertisint
campaigns reflect Plaintiffs were beingached for keywords they did not approve

and were not utilized. Id. at § 243 Plaintiffs further #ege the Google recorfls

2 Defendants contend Plaintiffstnisrepresentations are vague pnd

ambiguous because the contract allegedly changed over the course of the nearly tv
year business relationship. (Mot. at pp. 11-12.) However, Plaintiffs allege that the
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show that “Defendants diverted Plaintiffsnds to their own Google advertisin
billing Plaintiffs for Defendants’ ow Google keywords and clicks.”ld( at T 23.
Plaintiffs also contend Ms. Singla wastravel agent at the time specializing
travel to Central Asia and Africa and opted a business that directly comps
with WWT. (d. at 1 1, 13, 22, 34.) Lastly, Riaffs allege justifiable relianc
alleging a prior relationship and noting tteomplex nature of Google advertisi
and accounting,” and damages which delieved to exceed $160,000.Id.(at 1
9-10, 35-37.) Based on these allegatioim® Court finds that Plaintiffs ha
sufficiently identified the circumstancesurrounding the altgeed fraud so tha
Defendants can prepare an adequate ans3es.Moore885 F.2d at 540/ess 317
F.3d at 1106.

Given the foregoing, the Court finddaintiffs’ allegations in the FAC a
sufficient to state a claim for fraud arfdrther meet Rule 9(b)'s heighten
pleading standard. The alleged fraudlisged with enough partidarity such tha
Defendants can defend against the chafefendants’ motion to dismiss Plainti
cause of action for fraud is theref@&NIED .2

2. Conversion

19,
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ng
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ffs

Defendants argue that Plaintiffs’ conversclaim must be dismissed because

it is based on a mere overcharge. (Mat pp. 13-14.) In California, “[t]h

e

Contract was orally modified “[ijn abouiune 2009,” to reflect an agreed u
change to the method of bilgn (FAC at § 16.) Initiallycharges were to be bag
on hits on approved keyword phrases; aliame 2009, they wer® be based on
“per click” basis. [d.) Defendants further allegthat “[wl]ithout Plaintiffs’
knowledge or consent, in about July 2010, Defendants returned to keyworg
than ‘per click’ invoicing.” (d. at 1 18.) These allegations are date specific er
to allow Defendants to defend agdiR$aintiffs’ allegation of fraud.

3 Because Plaintiffs ate a cause of action for fraud, the Court
declines to dismiss Plaintiffs’ prayer for punitive damag8geCal. Civ. Code
3294(a);TIRK, Inc. v. WaageNo. 08cv1140, 2008 WL 4748179, at *3 (S.D. (
2008).
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elements of conversion are (1) the plaintiffisnership or right to possession of

property; (2) the defendant'sonversion by wrongful acinconsistent with the

property rights of the plaintiff; and (3) damagedri re Emery 317 F.3d 1064
1069 (9th Cir. 2003) (citindurlesci v. PeterserB0 Cal. App. 4th 1062, 10¢
(1998)). A conversion claim for money mot stated “unless there is a spec
identifiable sum involved, sin as where an agent actep sum of money to |
paid to another and faite make the payment.Kim v. Westmoore Partners, In
201 Cal. App. 4th 267284 (2011) (citingMcKell v. Wash. Mut., Inc.142 Cal
App. 4th 1457, 1491 (2006 “There is no requirement that the [specific sum
money have been held in trustrly that it be misappropriated. Welco Elec.’s
Inc. v. Morg 223 Cal. App. 4th 202, 216 (2014A failure to pay money owed
claims arising out of an alleged simpovercharge cannot be the basis fq
conversion claim.ld. at 214 (citingKim, 201 Cal. App. 4th at 284icKell, 142
Cal. App. 4th at 1467).

Plaintiffs rely onWelcoto support their claim of conversion. Wielcq the
defendant worked for the plaintiff commpa and without the plaintiff's knowledg
or consent, used plaintiff's credit card to pay for defendant’s servicesat 205;
07. The defendant transferred ove7@®00 into a bank account set up wit
fictitious name using the plaintiff's credit cartd. at 205. The defendant leass
swiping machine credit card terminal, whiefas used to make the transactioft.
at 206. After discussing the evolution oéttort of conversion, the court held th
along with credit card information, a ciedard balance is an intangible propsg
right that can be convertedd. at 211-16. The court explained:

Plaintiff had a property righin its credit card account because
plaintiffs interest was specific, control over its credit card account,
and an exclusive claim to the laace. [] Defendant obtained the
money from the credit card company. As a result, plaintiff became
indebted to the credit card companyhus, when defendant . . . for
defendants benefit, migpropriated plaintiffs credit card and used it,
part of plaintiffs credit balase with the credit card company was

- 16 — 14cv00155
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taken by defendant and what resulieas an unauthorized transfer to

defendant of plaintiffs propertyights—i.e., in money from the

available credit line belonging telaintiff with the credit card
company.
Id. at 211.

In so holding, théVelcocourt distinguished case law finding that conver
claims fail if based on an overchargechuse in those casé®re was no taking
intangible property. Id. at 214. In addressing éhdefendant’s argument tt
allowing the conversion claim to proceed would invite a conversion claim ov{

credit card dispute, thé/elcocourt stated that

[a] person’s willing use of a credsard to pay for goods or services
has no relationship to what occurred here. Plaintiff did not consent
to its credit card or its informatn being used by or on behalf of
defendant. This case does not .. concern a simple overcharge,
which [] does not gnstitute a conversion.

Id. at 215 (citingMcKell, 142 Cal. App. 4th at 1467)hus, the court distinguish

sion
Df
nat

Br any

9%

d

between a situation wheredefendant’'s action was akin to theft, and situations

involving a dispute over a bile.g, disputes arising regarding the quality of go

purchased, fault concerning medical treatment, or the appropsateh&egal bills.

Id. In determining that what occurred \Wielcowas theft, thaNelcocourt placed
significance on the fact that the defendaséd the plaintiff's credit card withg
consent.

Here, Plaintiffs consented to Defendanise of their credit card. Plainti

authorized Defendants to make mowttdharges as payment for Defenda

ods

)

ut

fs

nts’

advertising services. (FAC at 1 16, Bx) The parties now dispute the amount

and appropriateness of the chargesee(id at § 24.) Given the presence
consent, the Court finds the present dispute is more akin to a dispute over a
it is to outright theft. Accordingly, Defendants’ motion to dismiss Plaintiffs’ ¢
of action for conversion ISRANTED with leave to amend.

I
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3. Business and Professions Code Section 172680seq

Section 17200 defines unfair competiti as “any unlawful, unfair or
fraudulent business act or practice...” Cal. Bus. & Prof. Codg 17200. “[T]he
UCL'’s coverage is sweeping, embraciagything that can properly be called a
business practice and that at theedime is forbidden by law.Wilson v. Hewlett
Packard Co,. 668 F.3d 1136, 1140 (9thir. 2012) (quotingCel-Tech Commc’ns,
Inc. v. L.A. Cellular Tel. Cp.20 Cal. 4th 163, 180 (1999(internal quotations

omitted). There are three substantive prooigthe UCL: acts or business practices

that are (1) unlawful, (2) unfair, or (3) fraudulend. Under the UCL, a person has
standing if that person “fered injury in fact and hal®st money or property ag a
result of the unfair competition.Cal. Bus. & Prof. Code § 17204.

In the FAC’'s seventh cause of actj Plaintiffs reincorporate every
allegation in the FAC andyenerally state that “Defendants’ acts constituted
unlawful, unfair and fraudulent business amtgractices and directly harmed and
damaged Plaintiffs.” (FAC at 1 59.) @ICourt addressesaaprong in turn.

a. “Unlawful” Acts or Practices

“Section 17200’s unlawful prong borrowsolations of other laws . . . and
makes those unlawful practices actionable under the UCKI&in v. Chevron
U.S.A., Inc.202 Cal. App. 4th 1342, 1383 (2012) (quotiragar v. Hertz Corp.69
Cal. App. 4th 1494, 1505 999)) (internal quotations atted). Violations of
almost any law, federal or state, mayveeas a sufficient gdicate for a claim
under the UCL'’s “unlawful” prong.ld. However, violations of the common law
(e.g., breach of contract, common law fraady insufficient to satisfy the unlawful
prong. SeeShroyer v. New Cingular Wireless Servs.,. 622 F.3d 1035, 1044
(9th Cir. 2010);Nat’l Rural Telecomms. Coop. v. DIRECTV,.|r®19 F. Supp. 2d
1059, 1074-75 (C.D. Cal. 2003). AccordingBtaintiffs have failed to state a clajim
under the unlawful prong of the UCL.
I
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b. “Fraudulent” Acts or Practices
“A fraudulent business prace [under the UCL] is one which is likely |to
deceive the public."McKell, 142 Cal. App. 4th at 1471 (citifdass. Mut. Life Ing.
Co. v. Super. Ct97 Cal. App. 4th 1282, 1290 (2002))The determination as fo
whether a business practicedsceptive is based on thedli effect such practi¢ce
would have on a reasonable consumed.” (citing Lavie v. Proctor & Gamble Cq.
105 Cal. App. 4th 496, 507 (2003)). Theightened pleading requirementg of
Federal Rule of Civil Procedure 9(bp@y to UCL “fraud” claims brought in
federal court. Kearns v. Ford Motor C9.567 F.3d 1120, 1125 (9th Cir. 2009)
(citing Vess v. Ciba-Geigy Corp. U.S,817 F. 3d 1097, 1102-05 (9th Cir. 2003)).
As the Court has determined Plaintifiave sufficientlyalleged a cause pf
action for common law fraud, ¢hCourt finds Plaintiffs hae adequately pleaded a
section 17200 claim under the fraudulent pron§eeBoschma v. Home Loan
Center 198 Cal. App. 4th 230, 253 (201Btate Farm Fire & Cas. Co. v. Supgr.
Ct., 45 Cal. App. 4th 1093, 1105-07996), abrogated on other grounds Ggl-
Tech Commc’ns, Inc20 Cal. 4th at 185.
C. “Unfair” Acts or Practices
The definition of an “unfair” buskss practice depends on whether|the
plaintiff is a competitor oconsumer. A claim of unfianess to competitors must
“be tethered to some legislatively da@d policy or proof of some actual|or
threatened impact on competitionCel-Tech Commc’ns, Inc20 Cal. 4th at 186-
87. Therefore, when the plaintiff i@ direct competitor of the defendant and
invokes Section 17200’s “unfdiprong, “the word ‘unfair’ . . . means conduct that
threatens an incipient violat of an antitrust law, or viates the policy or spirit of
one of those laws becauseaffects are comparable to thie same as a violation |of
the law, or otherwise significantly threatens or harms competitiwh.at 187.
California courts are split on how to faee “unfair” practices in consumgr
actions. See Bardin v. Daimlerchrysler Corpgl36 Cal. App. 4th 1255, 1273-74
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(2006) (discussing the split between California Courts of App¥ahting Zhang \
Super. Ct 57 Cal. 4th 364, 380 n. 9 (201@&cknowledging “[the standard fq
determining what business acts or pract@es ‘unfair’ in consumer actions ung
the UCL is currently unsettled”). Some courts apply @e-Techstandard t
consumer actionsSee Belton v. ComcaStble Holdings, LLC151 Cal. App. 4t
1224, 1239-40 (2007). Otheowrts apply a balancing test which the utility of
the defendants’ practices vgeighed against the practices’ impact on the plail
McKell, 142 Cal. App. 4th at 1473. Finally, somm@urts apply a three-pronged ft
contained in the Federal Trade Commissha, under which a business practic
“unfair” if (1) the consumer’s injury isubstantial; (2) the injury is not outweigh

by any countervailing benefitd the practice to consungeor competition; and ({

the injury is such that consumersudd not have reasonably avoided @amacho \.

Auto. Club of S. Cal142 Cal. App. 1394, 1403-06 (2006).

In Lozano v. AT & T Wireless Serv., In604 F.3d 718, 736 (9th Cir. 200
the Ninth Circuit endorsed the tethering testthe balancing test and declined
apply the FTC standard in the absence of a clear holding from the Ca
Supreme Court.”"See also Ferrington v. McAfee, Intlo. 10-cv-01455, 2010 W
3910169, at *12 (N.D. Cal. Oct. 5, 2010) (“Pewgliresolution of this issue by

California Supreme Court, the Ninth Gt has approved thase of either the

balancing or the tethering tests in consuamtions, but has rejected the FTC tes
(citation omitted);l.B. ex rel. Fife v. Facebook, In®905 F.Supp.2d 989, 1010-
(N.D. Cal. 2012) (applying the tethering test).

There is disagreement between thetipa as to whether Plaintiffs &
“‘competitors” of TMI or whether thewre “consumers.” [Oendants argue th
Plaintiffs have failed to plead facts sefént to support the contention that TM

Plaintiffs’ competitor, and also appear take the stance tha&laintiffs are no

consumers. (Mot. at pp. 16-17; Reply allp.) Arguably, Plaintiffs fall under both

categories. Plaintiffs allege that TMI and WWT are direct competitors and “iy

- 20— 14cv00155
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of promoting Plaintiffs’ business on Google, Defendants instead used Pla

ntiffs’

payments to fund Defendants’ own Googtivertising campaigns.” (FAC at 19 [L2,

26, 29, 34; Opp. at pp. 8-9.) Plaintiffdso allege they are consumers, in that

Plaintiffs sought a service, and TMI agraedoprovide that service in exchange|for

payment. (FAC at 1 15-16.)

To the extent Plaintiffs are pursig their UCL claim under the unfair prong

on the basis the parties are direct compegtitthe Court finds #it Plaintiffs havg

U

failed to sufficiently allege a cause of actj as Plaintiffs have not alleged that

Defendants violated any legislatively deeldrpolicy, violated antitrust principles,

or significantly threatened or harmed tt@mpetition. Plaintiffs’ claim on the basis

they are consumers fails on the sagneunds if the Court applies tiiel-Techtest.

Under the balancing test, howevehe question is whether the alleg

ed

business practice “is immoral, unethicappressive, unscrupulous or substantially

injurious to consumers” and the court shdweigh the utility of the defendant

conduct against the gravity of thearm to the alleged victim.” Drum v. San

S

Fernando Valley Bar Ass,i82 Cal. App. 4th 247, 257 (2010) (citations omitted);

S. Bay Chevrolet v. Gen. Motors Acceptance Cof@g Cal. App. 4th 861, 83
(1999).

Here, Plaintiffs allege Oendants “systematically lietb Plaintiffs about thg

6

number of ‘clicks’ and keywar hits realized, thus grossly overcharging Plaintiffs

for services, and charging for servicevereprovided and re#is never obtained

(FAC at § 21.) Plaintiffs further allegeaihDefendants switched from “per cligk”

invoicing to keyword invoicing without Plaiiffs’ knowledge orconsent, and the
began to invoice Plaintiffs for a large nber of keywords that did not appear
Plaintiffs’ original price list, ad clicks that never occurredSdeid. at Y 18, 21
23-25.) Plaintiffs also allege “[t]he dacted Google account records showed
Defendants diverted Plaintiffs’ funds tineir own Google advertising, billin

Plaintiffs for Defendants’ own Google ywords and clicks, thereby doublin
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tripling or even quadrupling the chargesf&wlants invoiced to Plaintiffs taken |by
direct credit card charging.”Id; at I 23.) Plaintiffs further allege they have heen
damaged in an amount exceeding $160,0@Q.this stage, these allegations |are
sufficient to state a claim that Plaintifigve been harmed abegfendants’ business
practice is “immoral, unethical, oppressiwmscrupulous or substantially injuriqus
to consumers® Thus, the Court finds Plaintiffisave sufficiently stated a clajm
under the UCL’s unfair prong.
For the reasons discussed above, Defendants’ motion to dismiss Plaintiffs’
cause of action wer Section 1720Gt seqis GRANTED IN PART, that is, to
the extent Plaintiffs have alleged Defants’ acts constituted unlawful practices,
with leave to amend, addENIED IN PART to the extent Plaintiffs have alleged
Defendants’ acts constituted fraudulent or unfair practices.
4. Declaratory Relief for Accounting

In the FAC, Plaintiffs seek declaoay relief for accounting. (FAC at 11 53-

56.) Defendants move to dismiss arguithat declaratory relief operates gnly
prospectively, and thus Plaintiffs’ claimimproper because it seeks to redress|past
wrongs. (Mot. at p. 14.) Itheir opposition, Plaintiffs argue that a cause of a¢tion
for “declaratory relief for accounting” is appropriate under California Code of|Civil
Procedure section 1060. (Opp. at p. 6.) However, regardless of the usg of th
phrase “declaratory relief” in the title ofdhcause of action in the FAC, Plaintiffs
clearly seek an accounting. In the FAGey do not request a declaration of their
rights or duties under the ContracEeeCal. Civ. Proc. Code § 1060plley v
Chase Home Fin., LLC213 Cal. App. 4th 872,09 (2013); FAC at 11 53-56 |&

Prayer). Rather, they seek an accountiagause “[t]he precise sum due . . . cahnot

4 “[T]he determination [ whether [a practice] isinfair is one of fagt

which requires a review of the evidentem both parties[,]” and is thereforg a
determination that cannot typicaly made on a motion to dismisSeeMcKell, 49
Cal. App. 4th at 240.
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be ascertained without ancauinting.” (FAC at § 55).
“An accounting action ‘is a proceedingequity for the purpose of obtainipg
a judicial settlement of the accountstbé parties in which proceeding the court
will adjudicate the amount due, administer fellief and render complete justicg.”
Flores v. EMC Mortg. Co 997 F. Supp. 2d 1088, 1119-20 (E.D. Cal. 2014)
(quotingVerdier v. Super. Ct. in & foCity & Cnty. of San Francisc@8 Cal. App|
2d 527, 531 (1948)). “An accounting causkaction is equitable and may |be
sought where the accounts are so compdid that an ordinary legal action
demanding a fixed sum is impracticabldd. at 1120 (citingCivic W. Corp. v. Zila
Indus., Inc, 66 Cal. App. 3d 1, 14 (1977)). HAaccounting will not be accorded
with respect to a sum that a plaintiff seéksecover and alleges in his complaint to
be a sum certain.Id. A right to an accounting erivative and must be based|on
other claims. Id. (citing Janis v. Cal. St. Lottery Comm’68 Cal. App. 4th 824,
833-34 (1998)).
“An accounting claim need only statacfs showing the existence of the
relationship which requires an accountinglahe statement that some balange is
due the plaintiff.” Flores 997 F. Supp. 2d at 1120(ernal citations and quotatigns
omitted). An action for accounting ig@ropriate where there is a fiduciary
relationship or where “the accounts arecemplicated that an ordinary legal action
demanding a fixed sum is impracticableCivic. W. Corp, 66 Cal. App. 3d at 14;
Glue-Ford, Inc. v. Slautterback CarpB2 Cal. App. 4th 1018, 1023 n. 3 (2000);
Jolley, 213 Cal. App. 4th at 910.
Here, there is no suggestion the partes fiduciaries; they are simply two
parties to a contract. A mere comfraor debt does not create a fiduciary
relationship. Id. at 33-34 (citing/Vaverly Prods., Inc. v. RKO Gen., In217 Cal
App. 2d 721, (1963)). Plaintiffs dollege the “complexnature of Google

advertising and accountingind assert that “[tjhe ecise sum due from cannot|be

ascertained without an accounting tfe true and complete documentation
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regarding the purported billing basis inding but not limited to invoices, repor
statistics substantiating the mss charged to Plaintiffs.” (FAC at Y 36, 55
However, a “suit for an accounting wiibt lie where it appears from the compl:
that none is necessary or that thes an adequate remedy at lawktores 997 F
Supp. 2d at 1120. Here, there is nothingsuggest that the accounting is
complicated that Plaintiffsannot ascertain the truenswowed through discovery
this action. See Cnty of Santa Clara v. Astra USA, Iino. C- 05-03740, 2006 W
2193343, at *6 (N.D. Cal. July 28, 2006)Accordingly, the Court finds th
Plaintiffs have failed to allege a causk action for accoumg and Defendant
motion to dismiss Plaintiffs’ cae of action for accounting GRANTED with
leave to amend.

V. CONCLUSION

For the foregoing reasons, Defendanmotion to dismiss the FAC |i

GRANTED IN PART with leave to amenénd DENIED IN PART (ECF No
40). If Plaintiffs choose to file a Second Amended Complaint, they must do
later than March 30, 2015.

IT IS SO ORDERED.

DATED: March 9, 2015 % il ‘}f;/’?x(

Hon. Cynthia Bashant
United States District Judge
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