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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10
11]f FRANCISCO S. PARDO, M.D., CASE NO. 14¢v305-WQH-DHB
12 Plaintiff, ORDER
13 SAGEVI%OINT LENDER SERVICES
1of ESRESRONIAL IGO0,

AMERICA, NA, THE BANK OF
15| NEW YORK MELLON, As Trustee
16] [ e bhene s ougs
Trust 2005-15, Tormerly known as
171 THE BANK OF NEW YORK,
18 Defendants
19|l HAYES, Judge:
20 The matter before the Court is the Mwtito Remand filed by Plaintiff Francis¢o
21| Pardo, M.D. (ECF No. 11).
22 BACKGROUND
23 OnJanuary 3, 2014, Plaiti Francisco Pardo, M.[XPlaintiff”), proceedingpro
24| se commenced this action by filing the Comptan the Superior Court of California,
25| County of San Diego (ECF No. 1-2). T@emplaint alleges violation of Californ(a
26| Business & Professions Code 8§ 17200, listian in violation of public policy
27| intentional interference withusiness relationships, sekoaentation discrimination|,
28|l and intentional infliction of emotional siress, all arising from loan modificatipn
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negotiations and foreclosure activity aonnection with a residential mortgag
Residential Credit Solutions, Inc. RCS”), Bank of America, N.A. (“Bank @

America”), Bank of New York Mellon (“BIYM”), and Sage Point Lender Servicg

LLC (“Sage Point”) (collectively “Defedants”) are named as defendants.
Complaint alleges that Plaintiff is a resdd@f San Diego County, but does not all¢
the citizenship of any of the defendantd. at 2.

On February 10, 2014, Defendants RB&)k of America, and BNYM remove
the action to this Court pursuanta® U.S.C. § 1441(b) and 28 U.S.C. § 1332 on
basis of diversity of citizenship. (ECF Nb. On Februar§l, 2014, Defendant Sa

Point joined in the Noticef Removal. (ECF No. 4)The Notice of Removal stat¢

that RCS is a citizen of Delaware and Tg&xBank of America is a citizen of Nor
Carolina, BNYM is a citizef New York and Delawarena Sage Point is a citizen

e.

—r =
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d
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California. (ECF No. 1 at 4). Despitdazk of diversity between Plaintiff and Sage

Point, Defendants removed on the grounat thage Point’s citizenship should
disregarded because Sage Point is a “nominal paldy.”

On March 5, 2014, Plaintiff filed a Maih to Remand to state court on the bj
of a lack of diversity jurisdiction. (ECRo. 11). On MarcR6, 2014, Defendants RC
Bank of America, and BNYMiled an opposition. (ECF No. 14). Defendant S
Point has not filed an opposition to the Motion to Remand. On April 16, 2014, PI
filed a reply. (ECF No. 23).

DISCUSSION
28 U.S.C. section 1332 authorizes distrauits to exercise original jurisdictig

in cases in which the amount in cantersy exceeds the sum or value of $75,00(
and the parties are citizens of differentetat28 U.S.C. § 1332. Diversity jurisdicti
requires complete diversity, meaning every plaintiff must be diverse from

defendant.|d. Pursuant to the removal statuteny civil action brought in a Stal
court of which the district courts of the Ited States have original jurisdiction, may
removed by the defendant or thefendants to the district court of the United State
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the district and division embracing the pladeere such action is pending.” 28 U.S
8§ 1441(a). Federal jurisdiction must existra time the complaint is filed and at t
time removal is effectedStrotek Corp. v. Air Transp. Ass’n of AIR00 F.3d 1129
1131 (9th Cir. 2002). There is a “strong pr@ption against removal” such that t
removing party “always has the burderestablishing that removal is propeiGaus
v. Miles, Inc.980 F.2d 564, 566 (9th Cir. 1992). “Federal jurisdiction must be rej;
if there is any doubt as to the rigsftremoval in the first instance.ld.

Plaintiff contends that Dendants have not met théwurden in establishing th;
Sage Point is a nominal party in this actidCF No. 11 at 7). Plaintiff asserts tl
Sage Point was negligent in its dutiesadsustee, including those duties surrounc

“Initiation and maintenance” of the foreclosure procégsat 8. Plaintiff contends that

Sage Point faces “joint and several liabfliyith the other defedants, as provided [
various California Civil Code provisionand the California Homeowner’s Bill (
Rights. Id. at 8-10. Finally, Plaintiff maintainsahhe sued Sage Point in “good faif
for damagesld. at 15.

Defendants contend that there is divergitysdiction because Sage Point i
nominal party. Defendantssert: (1) Sage Point filedCseclaration of Non-Monetar
Status in state court “asserting that theg][@are a nominal defendant,” (2) Sage Pc
was only sued “purely in its capacity as tags” and (3) no claims are alleged aga
Sage Point. (ECF No. 1 at 4-5). Defemnidaalso raise three new grounds for remc
not stated in the Notice of Removal: (1) S&pent is a nominal defendant becaus
Is immune from liability under California law for conducting a foreclosure, (2)
Point’s citizenship can be disregardestause it was fraudulently joined, and (3)
claims against Sage Point have been exby cancellation of the foreclosure sate.
at 6-7.

1. Sage Point’s Declaration of Non-Monetary Status

California Civil Code section 2924l provides a procedure by which the tr
under a deed of trust named in an “actiopmmceeding in which that deed of trus;
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the subject’may avoid participation in thaawsuit altogether through filing

“declaration of nonmonetary status.” Cal. Gade 8§ 2924l. The trustee must file

declaration with a “reasonable belief thatas been named in the action or procee
solely in its capacity as trustee, and aosing out of any wrongful acts or omissic
on its part in the performance of its dutiesrastee,” and if there is no objection by |
plaintiff after fifteen days, #n the trustee does not haveésticipate in the action ar
“shall not be subject tany monetary awards.fd. If there is an objection, the trust
must participate in the lawsuild. The Ninth Circuit has not addressed the effect
the section 2924| procedure hadederal court. Howevegseveral district courts i
California have disregded a trustee defendanttstizenship as being that of
“nominal” defendant when that trusteefeledant has properly filed a Declaration
Non-Monetary Status in state court prior to remogge, e.gFigueiredo v. Aurorg
Loan No. C 09-47842009 WL 5184472, at *IN.D. Cal. Dec. 22, 2009}afiz v.
Greenpoint Mortg. Funding, Indg652 F. Supp. 2d 1050, 1052 (N.D. Cal. 2089)aro
v. Option One Mortg. CorpNo. EDCV 08-1498, 2009 WL 103302, at *1 (C.D. C
Jan. 14, 2009).

al.

Defendants contenthat the filing of a Declaration of Non-Monetary Stafus

“confirm[s]” a defendant’s “nominal” statu¢ECF No. 14 at 5). Plaintiff contends th
the Declaration is “far from probthat Sage Point lacks arnt@mnest in this action. (EC
No. 11 at 9). Even assuming that thidifGenia procedure may affect a defendar
status in federadourt, Sage Point did not avail iteef this provision prior to remove
to this Court. Section 2924l requires thitden days pass withoobjection before th
Declaration of Non-Monetar$tatus takes effect, excogithe trustee defendant frg
participation in the lawsuit and shielding him from liabilitseeCal. Civ. Code §

29241(d). Sage Point filed iBeclaration on February 2014 in the San Diego County

Superior Court. (ECF No. 3). Defendants removed taglcourt only six days late
on February 10, 2014. (ECF No. 1). Besmawbage Point’s Declaration of NG
Monetary Status was of no effect aéthime of removal, the Declaration does
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establish that Sage Poia a nominal defendahtSeeStrotek 300 F.3d at 1131 (statirjg
that federal removal jurisdion based on diversity requirdsat diversity exist “as of
the time the complaint is filed and removal is effected”).

2. Other Grounds for Finding Sage Point a “Nominal” Defendant

“[A] federal court must disregard nomiral formal parties and rest jurisdiction
only upon the citizenship of regérties to the controversyNavarro Sav. Ass'nv. Le
446 U.S. 458, 461 (198(%ee also Lumbermen’s Mut. Cas. Co. v. Ell&#t8 U.S. 48
51 (1954). The Ninth Circuit has described a “nominal” defendant as follows:

D

A nominal defendant is a persamo ‘holds the subject matter of

the litigation in a subordinate oré)_os_sery capacity as to which there is

no dispute.’ [Citation]. The paradigmh@nominal defendant is ‘a trustee,

agent, or depositary. . . [w o isjiped purely as a means of facilitating

collection.’[Citation]. As the nominal dendant has no legitimate claim

to the disputed property, heist a real party in interestd. Accordingly,

‘there is no claim against him and it is" unnecessary to obtain 'subject

matter over him once jurisdiction tife defendant is established.’

S.E.C. v. Colellp139 F.3d 674, 676 (9th Cir. 1998) (citi8ge.C.v. Cherif 933 F.2d
403, 414 (7th Cir. 1991)).

A nominal defendant has fingr been described as a party with “nothing at stake”
or one who has “no interegt the action” and is “merely joined to perform the
ministerial act of conveying the titlealdjudged to the complaintantPrudential Rea
Estate Affiliates, Inc. v. PPR Realty, In204 F.3d 867, 873 (9th Cir. 200@trotek
300 F.3d at 1133.

Defendants contend that S&@@nt is a nominal defielant because it was narr]ed
in this action “purely in its capacity as trest” and trustees are “often” nominal part

(ECF No. 1 at5; ECF No. 14 at 6 (citiRgynoso v. Paul Fin., LLGlo. 09-3225, 2009

eS.

! Other district courts of the opinion that section 2924l can transform a tfuste
defendant into a “nominal” party have gdianly required that, prior to removal,|a
Declaration of Non-Monetary Status be filadtate court and fifteen days pass in ofder
for section 2924l to haveng effect in federal courtSee, e.g.Sun v. Bank of Am.
Corp, No. 10-0004, 2010 WL 454720,*& (C.D. Cal. Fé&. 8, 2010)Silva v. Wells
Fargo Bank NANo. CV 11-3200, 2011 WL 2437514 *4t(C.D. Cal. June 16, 20111;
\ZI\SZSL?)V' Suntrust Mortg., IndNo. 11-CV-01360, 2011 WL 1466153 (N.D. Cal. Apr. L8,
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WL 3833494, at *1 (N.DCal. Nov.16, 2009);Hafiz, 652 F. Supp. 2d at 1052)).

Defendants also contend that the Complaiitg fa allege facts or claims against Sa

Point. (ECF No. 1 at 5). Plaintiff comgs that he has su&ahge Point for damage

along with the other defendants on a theor§jaht and severdiability,” and he hag
sued Sage Point for its negligence in carrying out its duties as trustee, inc
foreclosure. (ECF No. 11 at 7-10, 15).

The Court concludes that Defendahigve not met their heavy burden

establishing that Sage Point is a nominal defetdéh no real interest in this lawsuljt.

See Gaus980 F.2d at 566;f. Hunter v. Philip Morris USA582 F.3d 1039, 1044-4
(9th Cir. 2009) (agreeing with the Fifth Quicthat the party seeking removal beal
“heavy burden” of proving that the joindef the in-state party was improper) (citi
Smallwood v. lllinois Central R.R. C885 F.3d 568, 574 (5th Cir. 2004)). First, S
Point’s status as trustee is only determirethSage Point is being sued solely in
role as trustee and “merelygerform [a] ministerial act.’Prudential Real Estai€04
F.3d at 873. There is no rule that a partstatus as a trustee renders him or h
nominal party. See Couture v. Wells Fargo Bank, N.Ko. 11-CV-1096, 2011 WI
3489955, at *3 (S.D. Cal. Aug. 9, 2011) (“[The defendant’s] status as a trustee
itself sufficient to render [the defendant] a noat party.”). Lowe courts have merel
noted thate.g, “the trustee on a deed of ttus often a nominal party.Silva,2011
WL 2437514, at *5. It is not evident fromatiComplaint that Sage Point is being s
In its capacity as trustee. In fact, BT refers to Sage Point as RCS’s “leg
representative” and “attorney.” (ECF No. 1-2 at 3, 8).

Second, Plaintiff is actually suing Sage Point for wrongdoing, not merely
formal party in order tdacilitate collection.Colello, 139 F.3d at 676. Plaintiff noté
at the outset of his Complaint that the fdefendants would Bieollectively referred
to as ‘Defendant,” and Sage Poinpiad) with RCS’s other unnamed agents, woulg
“collectively referred to adDefendants.” (ECF No. 1-2 at 2-3). Plaintiff mak
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several allegations againstférdants collectively. For axmple, Plaintiff alleges tha
Defendants have “purposefuland willfully harassed Plaiiff” by “trespassing” ang
putting the house up for sale, despite qumalifying for a loan modificationld. at 7.
Plaintiff also alleges that “Defendaand its agents increased public knowledgs
Plaintiff’'s economic status in rel@ss and harassirjgic] manner.” Id. at 11. As tg
Sage Point specifically, Plaintiff alleges tihat received a notice of a foreclosure s
of his home in retaliation for his complaig to Defendants about his rights a
California homeownerld. at 6. This notice, attached to the Complaint as Exhi
was signed by a represetiva of Sage Pointld. at 110. A fair construction of th
Complaint demonstrates at tlpeint in the proceedingsdahSage Point is being su
for wrongdoing and not merelggs a party from whom ttfacilitate collection.®
Defendants have not met their “heavy burdby pointing out Plaintiff's pleading
deficiencies.See Gau9980 F.2d at 566;f. Hunter 582 F.3d at 1044-45.

3. Defendants’ Other Contentions

Defendants’ remaining contentions wesesed for the first time in opposition
Plaintiff’'s Motion to Remand. All groundsfoemoval must be stated in the notice
removal, and amendments to notices ofaeahare not permitted after thirty days ha

passedArco Envtl. Remediation, L.L.C. v. Dépf Health and Envtl. Quality of Mont.

213 F.3d 1108, 1117 (9th Cir. 20068ge also Azubuike v. Wells Fargo Bank N4,
CV 11-04665, 2011 WL 3664264, at *1 n.2DCCal. Aug. 19, 2011) (declining f
consider fraudulent joinder arguments raised for the first time in oppositior
plaintiff's motion to remand). The Court does not consider the presence of di
based on a foreclosing trustee’s immunityyfhalent joinder, or mootness of Plaintif
claims against Sagepoint.

2 Pleading deficiencies that may exist as to allegations against Sage Pg
more properly raised in a motion to dismisSee, e.g.Newman v. Select Portfol
Servicing, In¢.No. C-13-03685, 2013 WL 5708200, at *4 (N.D. Cal. Oct. 21, 2
(“The mere failure to state a claimnst sufficient to invoke fraudulent joinder
nominal party status.”).
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CONCLUSION

IT IS HEREBY ORDERED that the Mimn for Remand is GRANTED. (EC
No. 11). Pursuant to 28 U.S.C. § 1447{hbjs action is REMANDED to San Dieg

County Superior Court, where it was oniglly filed and assigned case number

2014-00082092-CU-OR-CTL.
DATED: July 14, 2014

b i 2. @m—«
WILLIAM Q. HAYES
United States District Judge
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