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Doc. 11
UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
DOMINGO RAMIREZ, CASE NO. 14c¢v433-WQH-JMA
Plaintiff, ORDER
VS.
UNITED STATES OF AMERICA,
Defendant.

HAYES, Judge:

The matter before the Court is the Muotito Dismiss the Complaint for Lack
Subject Matter Jurisdiction filed by Defend#m United States of America. (ECF N
4).

l. Background

Plaintiff’'s action arises out of dentabrk performed at Logan Heights Fam
Health Center, a federally supported healtieerOn October 16, 2013, Plaintiff filg
a Complaint in the Superior Court of I@arnia, County of San Diego, again
Defendants Ibrahim Sawaya, D.D.S., EteWilliams, D.D.S., and Logan Heigh
Family Health Center.

On February 25, 2014, the United Staté®\merica, on behalf of Defendan
Ibrahim Sawaya, Everett Willnas, and Logan Heights FamMealth Center, remove
the case to this Court pursuant to Bexleral Employees Liability Reform and T
Compensation Act, 28 U.S.C. § 2679(d). (B®@ 1). In the Notice of Removal, tf
United States asserted that Defendants $awad Williams acted within the scope
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their employment at Familyéhlth Center of San Diego (“FFED”) with respect to th
events that gave rise to the Complaivttjch occurred on or after January 1, 2010,
that Logan Heights Family Health Cenitea federal delivery site of FHCSIId. at 2.
The United States concurtgnfiled a Notice of Substitution of the United Stateg
America as Defendant (ECF No. 3) aadCertification of Scope of Employme
pursuant to 28 U.S.C. § 2879(d) (ECF No. 2).

On February 26, 2014, the United Stdilesl the Motion to Dismiss for Lack @
Subject Matter Jurisdiction, pursuant to Rub)(1) of the Federal Rules of Ciy
Procedure. The United States moves to dismiss Plaintiff’'s claim on grounds t
Court lacks subject matter jurisdiction dte Plaintiff's failure to exhaust hi
administrative remedies by filing an adminaive claim with an appropriate fede
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agency prior to bringing his civil actioas required by the Federal Tort Compensaltion

Act. (ECF No. 4).

On March 4, 2014, the Cowtdered Plaintiff to fileany response to the Notig
of Substitution no later than March 12014 and any opposition to the Motion
Dismiss no later than March 24, 2014. (ECF No. 5).

On March 13, 2014, Plaintiff filed a doment entitled “Certificate of Service
which contained a response to the NoticBubstitution. (ECF No. 7). This docume
appears to contain an Opposition to the Motion to Dismuss Plaintiff states in thisg

document, “I Domingo Ramirez oppose the Motion to Dismis¢d.’at 1.

On March 28, 2014, the dort ordered the United States be substitute
Defendant in place of Defendants lhira Sawaya, D.D.S., Everett Williams, D.D.
and Logan Heights Family Hila Center. (ECF No. 8).

On April 11, 2014, Plaintiff filed a Relttal, requesting tbe personally hear
on his claim. (ECF No. 10).

The docket reflects that the United Statelsdit file a reply to Plaintiff's filings
[I.  Standard of Review

A motion to dismiss under Rule 12(b)(1) tack of subject matter jurisdictign
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may attack the substance of the complaipttisdictional allegations even though the
allegations are formally sufficien&. Clair v. City of Chico, 880 F.2d 199, 201 (9th
Cir. 1989). The party asserting jurisdictio@ars the burden of proving that the cqurt
has subject matter jurisdiction over its clainkokkonen v. Guardian Life Ins. Co. of
Am., 511 U.S. 375, 377 (1994).
[11.  Contentionsof the Parties

The United States contends that Plaifitiéd his Complaint biore he exhaustegd
his administrative remedies as requiredtiy Federal Tort Claims Act (“FTCA”).
(ECF No. 4-1 at 4). The United States condtethat this Court lacks jurisdiction to hear
Plaintiff's suit and Plaintiff's case must be dismissed without leave to antdnd.
Plaintiff contends in the “Certificate of &&ce” that he opposes the “Motion to Dism|ss
... because there is strong eande ... that Logan Heightsridly Center were negligent
in the scope of their dutieS'he cost to repair the dagethey have done will cost |n
excess of $25,000.” (ECF No. 7 at 1).

Plaintiff contends in his “Rebuttal” thhe “... request[s] to personally present to
Judge Hayes ... [his] evidence on this maderJudge Hayes can view photos of|the
procedures done” (ECF No. 10 at 1).
V. Ruling of the Court

Pursuant to the Federal Tort Claims Ascjurisdictional prerequisite to bringing
a lawsuit in federal court against the itéd States in tort is the filing of &n
administrative claim with thappropriate federal agencyervesv. United Sates, 966
F.2d 517, 518-19 (9th Cir. 1992). Once the austiative claim has been filed, the
federal agency has six months to act. 28C.§ 2675(a). The claimant can file a civil
suit under the FTCA only after the agency eifttenies the claim in writing or fails fo
make a final disposition of the claimithin six months after it is filed.ld. Thus,

[t]he statutory procedure iglear.” A tort claimant manot commence proceedings|in
court against the United States withousffifiling ... [a] claim with an appropriate

federal agency and either receiving a conghusdienial of the @im from the agency qr
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waiting for six months to elapse withoutiimal disposition of the claim being made
Jerves, 966 F.2d at 519.

A lawsuit filed prior to the exhaustion of a claimant’s administrative clai
premature and must be dismissedcNeil v. U.S, 508 U.S. 106, 113 (1993). As
general rule, a premature complaint cannot be cured through amendment, but
the claimant must file a new suibuplanv. U.S, 188 F.3d 1195, 1199 (10th Cir. 199
(citing Sparrow v. USPS, 823 F. Supp. 252, 254-55.(E Cal. 1993)). “Allowing

claimants generally to bring new suihder the FTCA before exhausting thleir

administrative remedies and to cure fhasdictional defect by filing an amend:s
complaint would render the exhaustioaquirement meaningless and impose
unnecessary burden on the judicial systeduplan, 188 F.3d at 1199.

Plaintiff failed to show that he prested an administrative claim to t
appropriate federal agency and that eittier agency: (1) denied his administrat
claim; or (2) failed to pass a final resobrtiwithin six months.Plaintiff's suit was
premature and the Court does not haveesaiippatter jurisdiction over Plaintiff's FTC
claim. For this Court to have subjecttiteajurisdiction over Plaintiff's FTCA clain
against the United States, Plaintiff maginmence a new suit afteis compliance with
the administrative claim requirements of FHECA. The Court finds that Plaintiff ha
failed to meet his burden of proving thastourt has subject matter jurisdiction oy
his claim against the United States brought under the FTCA.
V. Conclusion

IT ISHEREBY ORDERED that the UnideStates’ Motion to Dismiss for Lac
of Subject Matter Jurisdiction (ECF No.i8)GRANTED. Plaintiff's claims agains
Defendant the United States are DISMISSED without Prejudice.

DATED: May 2, 2014
GG . A

WILLIAM Q. HAY
United States District Judge
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