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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Kathryn Ayers, et al., Case No.: 14cv542-BGS (NLS)

Plaintiffs, ORDER GRANTING IN PART
PLAINTIFFS’ MOTION FOR AN
ORDER REQUIRING FEDERAL
James Yiu Lee, et al., BUREAU OF PRISON
COMPLIANCE WITH SUBPOENAS
[ECF NO. 162]

V.

Defendants

l. INTRODUCTION

Presently before the Court is Plaintiffs Pamela Bridgen and HamBiés
(“Plaintiffs”’) Motion for An Order Requiring the Federal Bureau of Prisons Ganmgs
with Subpoenas (“Motion”) (ECF No. 162), in which Plaintiffs seek to enfoecubpoens
served on the Bureau of Prisons to obtain records related to foefemdant James Y
Le€’s (“Lee”) communications with Defendant Larissa Ettore (“Ettore”) while Lee was ir
custody at Bureau of Prison facilitie@ECF No. 162.)

On May 25, 2017, Plaintiffs filed an Ex Parte Application to Shortemd&ifor
Motion to Compel the United States Departmeiiustice, Bureau of Prisons (“Bureau of
Prison8) to Comply with Subpoenas. (ECF No. 160.) The Court granted the Ex P:

Application (see ECF No. 161) and the underlying Moti@s wocketed on May 26, 201

(ECF No. 162.)
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Pursuant tahe Court’s Order granting the Ex Parte Application (ECF No. 16
Plaintiffs filed supplemental briefing and a revised subpoena on3@a%017 (ECF No.
163.) In response, on June 2, 2017 the Bureau of Prisons fikatement of Qualifie
Non-Opposition to Plaintiffs’ Motion to Compel Compliance with Subpoenas, in which it
maintains that while the Privacy Act, 5 U.S.C. § 552a, bars diselafuithe requeste
records (ECF No. 164 at 2), it will release them subject td coder pursuantto 5 U.S.
8 552a(b)(11).

That same dgyDefendant Ettore filed an Opposition to Plaintiffs’ Motion. (ECF
No. 165.) This briefing was meequired under the Court’s Order setting forth the briefing
schedule for the Motion. (See ECF No. 161.) Subsequently, Plaiilgtfsa Reply tg

Defendant Ettore’s Opposition to Motion to Compel Compliance with Subpoenas on Jung

4,2017. (ECF No. 166.)

For the reasons set forth below, the Court he@BANTS IN PART Plaintiffs’
Motion to Compel Compliance with Subpoenas (ECF No. 16Jgsuto the limitatios
set forth below

I1. BACKGROUND

This action stems from a securities fraud orchestrated by former Defemdai®n
or about April 19, 2017 and May 5, 231 Plaintiffs issued subpoenas on the Burea
Prisons for records relating to former Defendant t eemmunications while incarcerated
at two of their facilitie.(ECF No. 162-1 at 6-8.) Both subpoenas were served on ¢(
for Defendant Ettore and former Defendant Lee. (Id.; ECF No. 162-26at1515.)
Neither Defendant Ettore nor former Defendant Lee filed a motion tdapiter ¢ the
subpoenas. (See ECF No. 161 at 16.)

! Plaintiffs originally served the Bureau of Prisons with subpoenas pursuant to both Rules 45 and
ECF No. 162.) However, pursuant to the Court’s Order granting the Ex Parte Application (ECF No. 161)
Plaintiffs have removed any reference to Rule 69 in the reissued subpoena filed on May 30, 20
ECF No. 163; ECF No 163, ex. 1.)

2 Inmates receive numerous warnings and notices that their emails, in-person visits, and corres
are subject to prison surveillance. (ECF No. 161 at 6.)
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Following service of the April 19, 2017 subpoena, the BuogdRrisons informe
Plaintiffs that the records sought fell under the protectadrtbe federal Privacy Act,
U.S.C. § 552(a), and as such could not be produced absentrcaurt &CF No162-1 at
7.) Plaintiffs were also informed they needed to submit a requesuant to th
Department of Justi¢ce Touhy regulations, 28 C.F.R. 88 16.21-16.26, to show
relevance of the documents soughtd.)(l Plaintiffs were required to supplement th
relevarcy showing three times and relied heavily on the pursuit ofjuaigment

enforcement against [former Defendant et establish the relevancy of documse

sought that did not involve Defendant Ettogd. at 7-9.) Plaintiffs were informed the
revised Touchy request was approved on May 17, 2017. (1d) afTheir Ex Parte

Application to Shorten Time regarding the underlying omto compel was filed May 2
2017. (ECF No. 160.)

In the Courts Order granting PlaintiffsEx Parte Application to Shorten Time
made clear that itnever authorized discovery related to the enforcement of the
default judgment entered against former Defendant Lee in this ‘acimhaccordingl
ordered Plaintiffs “to revise the scope of the subpoena at issue so as to limit
information relevant to Defendant Ettore and the single cause ohgmnding agains
her.” (ECF No. 161 at 2- 3.) Plaintiffs submitted a revised subpoena that ngelq
referenced Federal Rule of Civil Procedure Rule 69, permitting discpuesyant to th
enforcement of a judgment, but kept the scope of the subpaariaca to the May 5, 201
subpoena This May 30, 2017 subpoené@Revised Subpoeriastill encompasses all
former Defendant Lés communications while incarcerate(bee ECF N0163-1 at 4.)

In its briefing to the Court, the Bureau of Prisons maintaias\ithile the Privac)
Act, 5 U.S.C. § 552a, bars disclosure of the requested records ter@y issue an ord
authorizing such disclosure pursuant to 5 U.S.C. § 552a(b)((HEF No. 164 at 1
Further, it will “comply with the Court’s ruling on the proper scope of the subpoena.” (Id.
at 2.)

Defendant Ettore opposes the motion to compel compliande tvé Reviseq

14cv542-BGS (NLS

| -

5

D

the

eir

nts

124

r

|74

priol

T~

it to
5t




O© 00 N oo 0o M WO N BB

N N RN NN DNNNNRRRRRR R R R
0o ~NI O 0O N DO N =R O O 0o N o 010N O NN RO

Subpoena filed by Plaintiffs. She maintains that the scopeedubpoena is overbrog
as it fails to protect “attorney client privileged communication.” (ECF No. 165 at 1-2.)
Because counsel for Defendant Ettore also represented former Defendantd _perfod
of time, the categories of attorney client privileged communicdahiahDefendant Ettor

Is concerned could be disclosed are those between (1erfobafendant Lee ar

Sharif | Faust lawyers; (2) Defendant Ettore and Sharif | Faust lavayetg3) former

Defendant Lee, Defendant Ettore, and Sharif | Faust lawyers. (Id. at 4.)

Fact discovery closes July 1, 2017 (see ECF No. 156). The Bur®aisarfis ha
requested five court days to produce any records deemed relevant. (ECF No. 164

[11. LEGAL STANDARDS

Federal Rules of Civil Procedur&Rules”) 26 and 45 govern discovery frd
nonparties by subpoena. See Exxon Shipping Co. v. U.S. @fdpterior, 34 F.3d 774
779 (9th Cir. 1994) (applying both rules to motion t@asiu subpoena). Under R
45(a)(1)(C), a nonparty to a civil suit may be subpoenaed for dousmelevant to th
suit. A person commanded to produce documents may serve envaiijection to th
subpoena. Fed. R. Civ. P 45(d)(2)(B). If the commanded person wehéuligpoenag

information under a claim that it is privileged, the persarsin{l) expressly make the

claim, and (2) describe the nature of the withheld documerasmanner that will enab
the parties to assess the claim. Fed. R .Civ. P. 45(e)(2)(A). Tlhegspavty may, at an
time, on notice to the commanded person, move the court for an ordeellogy
production. FedR. Civ. P. 45(d)(2)(B)(I).

Although relevance under Rule 26 is not listed as a consideration in Rule 45, “courts
have incorporated relevance as a factor when determining motions to quash a subpoena.”

Moon v. SCP Pool Corp., 232 F.R.D. 633, 637 (C.D. Cal. 2005)i¢citamitted) see

Greenspan v. Cty. of San Diego, No. 13CV210-LAB DHB, 2014 W16563, at *1 (S.D,

Cal. Jan. 9, 2014Yirst noting that the records at issue “are clearly relevant to the Plaintiff’s
case”) The scope of discovery is limited to informatitthat is relevant to any party’s

claim or defense and proportional to the needs of the case[.]” Fed. R. Civ. Proc. 26(b)(1).
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In general, a party to an action has no standing to quagbpaena served on a th
party excepas to “claims of privilege relating to the documents being sought.” California
Sportfishing Prot. All. v. Chico Scrap Metal, Inc., 299 F.R.B8,643 (E.D. Cal. 2014
see also Hawaii Reg'l Council of Carpenters v. Yoshimura, No. G80168 ACK-KSC
2017 WL 738554, at *2 & n.3 (D. Haw. Feb. 17, 2017) (summariaistpry of this rule
in the Ninth Circuit).

The Privacy Act generally prohibits federal government agencies frectosing
private records “contained in a system of records” without authorization of the “individual
to whom the record pertains.” 5 U.S.C. § 552a(b). However, the Privacy Act contai
numerous exceptions, one of whiahthorizes the disclosure of such records “pursuant to
the order of a court of competent jurisdictiorb U.S.C. § 552a(b)(11). Records that 1
otherwise be protected by the Privacy Act may still be discovidmredigh litigation if

ordered by a court. S.E.C. v. Gowrish, No. C 09-05883 SI, 2010929408, at *2 (N.D}

Cal. May 12, 2010). Tdtest of discoverability in such a circumstance remains Rule 26’s
relevance standard. See Hassan v. United States, No. CO5-20606Q)/L 681038, at *;
(W.D. Wash. Mar. 15, 2006)a party can invoke discovery of materials protected by
Privacy Act through the normal discovery process and according tostil discover
standards, and the test of discoverability is the relevancaasthof Rule 26(b)(1) of th
[Federal Rules of Civil Proceduig]

V. DISCUSSION

In its Order granting the Ex Parte Applimn, the Court ordered Plaintiffs “to revise
the scope of the subpoena at issue so as to limit it tamaton relevant to Defenda
Ettore and the single causfaction pending against her.” (ECF No. 161 at 3.) Plaintiff
submitted the Revised Subpoena in which they removed any refeti@riRale 69;
however, the contents of the records requested in the R&iikgubena remain the sa
as listed in the May 5, 2017 subpoena and include nodagegiargeting records related

former Deendant Lee’s communications with Defendant Ettore. Instead, Plaintiffs requ
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Visitor logs showingall visitors for Prisoner [Lee]; copies afi emails sent

and received by Prisoner and in the absence of emails, screen prints of

records reflecting emails sent and received; copie ebrrespondence

sent and received by Prisoner; and copieslagxisting tape recordings of

Prisoner’s conversations including telephone calls and visits.

(ECF No. 163-1 at 4 [emphasis addedjyrther, they request “Documents relate
to the review and approval of those seeking visitation rightts Prisoner and rights t
send and receive email from Prisoner[ ] . . . include[ing] any docunteaitprovide a lis
of approved visitors and email partnérgld.)

As the Court made clear in its Order granting the Ex Parte Appincadkie sole caus
of action before the Court is Plaintiffs’ claim against Defendant Ettore for alleg
violations of the Nevada Securities Act, Nev. Rev. Stat. § 90.66(00F No. 161 a?;
seeECF Nos. 65136-37, 140, 146, 157.) Despite the Court providing Plaintifth an

opportunity to tailor the scope of the Revised Subpoenddosingle claim at issu

regarding Defendant Ettore, they failed to do so. Instead, Plaintiffs attemgplain the

relevance of all communications made by former Defendant Lee whigsiody. (Se
ECF No. 163 at 2-3.) Theayaintain that such communications would “provide[ | highly

probative evidence of [Defendant] Ettore’s state of mind in connection with her

involvement with [former Defendant Lee] and her consistent patfearding and abetting

[former Defendant Leeh his fraud and enterprise in violation of Nevada statute.” (Id. at
2.)

Given that the communications sought are for the admittgubpe of establishing

Defendant Ettore’s state of mind, the only relevant communications at issue would be t
between former Defendant Lee and Defendant Ettore. Accordingly, the lDatstthe
scope of the Revised Subpoena as follows:

Visitor logs showindLarissa Ettore’s visitsto Prisoner; copies of aimaik
sentby Prisoner to Larissa Ettore, received by Prisoner from Larissa
Ettore, and sent by Prisoner that Larissa Ettorewas copied on, and in
the absence of emails, screen prints of records refletteng
aforementioned categories of emails sent and received; copies of all
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correspondence seloy Prisoner to Larissa Ettore and received by

Prisoner from Larissa Ettore; and copies of all existing tape recordings of

Prisoner’s conversations with Larissa Ettor e including telephone calls and

visits 3

Plaintiffs’ request for “[dJocuments related to the review and approval of t
seeking visitation rights with Prisoner and rights to seamdl receive email frof
Prisoner[ ] . .7 is also limited to only those documents related to DefenHtore
becoming an “approved visitor and email partner.” (See ECF No. 163-1 at 4.)

In light of these revisions limiting the scope of the s@n@oto communicatior
between former Defendant Lee and Defendant Ettore, Privacy Act conceardimgghg
materials produced pursuant to the subpoena should be assuBErEHassal006 WL
681038, at *2“as long as the information sought is relevant and otherwssewkrable

Defendant's ‘privacy’ objection cannot defeat Plaintiffs’ request’). As discussed abov

communications between former Defendant Lee and Defendant Ettore cuol@doe her

state of mind regarding the fraudulent scheme and her involverdecbrdingly, they ar
relevant to the state securities act claim Plaintiffs have brought agaifestdant Ettore.
As noted above, Defendant Ettore has expressed concern regaelipgténtia
disclosure of communications subject to the attorney client @geil Although the Cou
acknowledges thamo formal motion to quash or for a protective order was fileg
Defendant Ettoresee Hawaii Reg'l, 2017 WL 738554, at *2, in light oftbBlaintiffs’ and
the Court’s revisions to the subpoena, the Court constridefendants’ Opposition (ECF
No. 165) as a timely motion to quash the Revised SubpoBea Anderson v. Clawsg
No. C 13-0307 LHK (PR), 2014 WL 3725856, at *2 (N.D. Cal. J&lyZD14) (construin
filed objection/opposition to aspposing party’s subpoena as a motion to quash).
Under the Court’s revised subpoena, conversations between (1) former Defeng
Lee and counsel, and (2) Defendant Ettore and counsel wonld be included. The on

scenario in whicla communication could be subject to the attorney client pgelang

3 Revisions are noted hold.
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fall within scope of the newly revised subpoeisaf the communication were between

former Defendant Lee, Defendant Ettore, and Sharif | Faust lawyers.

As represented by Plaintiffs’ counsel, the Bureau of Prisons maintains that there are
no privileged communications in the production. (ECF No. 1667; ECF No. 166 at 2
4.) However, based on Plaintiffs’ briefing and supporting declarations from counsel

Bureau of Prisons takes this position because they claimbthating the prison’s

communication systems, former Defendant Lee would have wdiedutivilege as to any

communications that could have been protett@@CF No. 166-1 Y 7-8; ECF No. 166
2, 1041; ECF No. 162-1 at 145) It is unclear whether there aine fact any

communications within the production that are between former Dafehda, Defendant

Ettore, and counsel from Sharif | Faust during their represemtdtformer Defendant Lee

and Defendant Ettordat could be subject to attorney client privilége.

Howe\er, neither Defendant Ettore nor her counsel has provided det#isnden
such communications took place. (See ECF No. 165.) This fasgeaificity, when
counsel would likely be in the possession of at least soradsdas to the dates and in wh

manner such communications occurred, leads the Court to ddhatvno such records

U

communications between former Defendant Lee, Defendant Ettore, and ctronsel

the

at

at

Sharif | Faust took placeTo the extent that a production pursuant to the subpoena a:

14

revised by the Court would include communications between &oiDefendant Lee

Defendant Ettore and counsel from Sharif | Faust during the tinoel pérssue, the Bureau

4 The Court acknowledges that both the Bureau of Prisons and Plaintiffs maintain that “federal case law

holds that there is no expectation of confidentiality or privacy with the use of surveilled [prisor

communication media, including phone calls, emails, and meetings in general visitors rooms” and that
“attorney-use of such media in communicatiomsh clients constitutes a waiver of privilege.” (ECF No.
166 at 4; see also ECF No. 162-1 at 9-11.) As it is unclear whether there are any cononariicai

could possibly even be subject to the attorney client privilege under the subpoena as revis€abry,the

the Court declines to address this issue at this time.

> Former Defendant Lee filed a motion to substitute himself in, pro se, in place of Matthew Haust «

Sharif | Faust. (ECF Nos. 82-83.) Accordingly, on July 29, 2016, Faust was terminated akfoou
former Defendant Lee. (ECF No. 84.) Thus, if any conversations or communications betweer
Defendant Lee, Defendant Ettore, and counsel from Sharif | Faust occurred af28r 20046, they woul
not be subject to the attorney client privilege.

L
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of Prisonsis to withhold any such communications from the production and file g

notice informing the Court of the existence of such communicationddse of busines

on Monday, June 9, 2017. If such a notice is filed, the Court will then set a telept

status conference with the parties to discuss further lgiafid possible in camera revig
V. CONCLUSION
For the reasons set forth above, the CAGRANTS IN PART Plaintiffs’ Motion

for An Order Requring Federal Bureau of Prison Compliance with &gz (ECF Na.

162). In keeping with the Court’s instructions limiting the scope of the Revised Subpoer

set forth above and directing the Bureau of Prisons to withbny communication

between Defendant Ettore, Defendant Lee and counsel from Sharif | Faust during

period of former Defendant Lee and Defendant Ettorepresentation, the Bureau

Prisons shall comply with the subject subpoena on or b&tmesday, June 15, 2017.
ITI1SSO ORDERED.

Dated: June 8, 2017 W

ﬁorT. Bernard G. Skomal\
United States Magistrate Judge
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