Century Surety Company v. Weir Brothers Construction Corp.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CENTURY SURETY COMPANY, CASE NO. 14CV0687-WQH-NLS

Plaintiff, | ORDER
VS.

WEIR BROTHERS
CONSTRUCTION CORP.,

Defendant.

WEIR BROTHERS
CONSTRUCTION CORP., _
Counterclaimant

VS.
CENTURY SURETY COMPANY
Counter-Defendant

HAYES, Judge:

The matter before the Court is the tibe for Summary Judgment (ECF No. 1
filed by Plaintiff and Counter-Defelant Century Surety Company.
I. Background

Doc. 26

6)

On March 26, 2014, Plaintiff and Counteefendant Century Surety Company

(“Plaintiff” or “Century Surety”) commeced this action by filing the Complaint f(

DI

Reformation in this Court. (ECF No. 1Rlaintiff alleges that it and Defendant and

Counterclaimant Weir Brothers ConstractiCorp. (“Defendant” or “Weir Brothers’
intended to enter into a “claims made'blilgty insurance policy, but endorsement C
1902 (07/08) was mistakenly included in gadicy, converting it into an “occurrenct
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policy.! Plaintiff requests reformation ofeatpolicy and deletion of endorsement CBL
1902 (07/08). On May 19, 2012efendant filed an Answemnd Counterclaims. (ECF
No. 6). On June 6, 2014, Defendantdilen Amended Answeand Counterclaims,
which is Defendant’s operative pleadingtims case. (ECF No. 8). The Amended
Answer and Counterclaims alleges that Defendant was unaware of the intricgcies
insurance policies and believed that Pldiritad issued it an appropriate insurance
policy. The Amended Answer and Coumtarms asserts two counterclaims: (1)
declaratory judgment; and (2) breach @& tovenant of good faith. Defendant segks
a judicial determination that the policy igslby Plaintiff is valid and enforceable jas
written and that Defendantesititled to a defense and recoyef fees in an underlying
lawsuit against Defendant for a constrantdefect (“Moody Creek Farms litigation’)).
Defendant also seeks compensatory andipardamages on the grounds that Plaintiff
Is attempting to reform the policy withdaegal grounds and engaj@ “dilatory claims
handling” in response to Defendant'sider of defense for the Moody Creek Faims
litigation. 1d. at 16.

On December 3, 2014, Plaintiff filed the Motion for Summary Judgment. (ECF
No. 16). On February 12015, Defendant filed an opposition. (ECF No. 20). |On
February 20, 2015, Plaintiff filed a rgplaccompanied by objections to Defendant’s
evidence, and three ded#ions. (ECF No. 22).
Il. Facts

“In or about July 6, 2005, Weir Brothexatered into a construction contract with
Moody Creek Farms, LLC (‘MCF’) to consitt a home at a cost of $3.8 million.”
(Defendant’s Response to Plaintiff's Separate Statement of Purportedly Undispute
Material Facts (“Def.’s RSSUF”) § 1, ECNo. 20-4 at 2). “The scope of th
construction contract expanded over tinmel ghe project extended over a period of

1 “A claims-made polic%/ usually providesverage for priofinjuries] so long
as the claim is made during the policy pdriOccurrence policiegenerally cover th
insured for claims arising out of an od@nce that took place during the policy peripd,
even if the claim is madafter the £)O|I0y expires.’Merrill & Seeley, Inc. v. Admira|
Ins. Co, 225 Cal. App. 3d 624, 628 (1990).
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several years.ld. | 2.
On May 27, 2008, Jennifer Fulcher of American E &s8nt an email t
guotes@centurysurety.com stating:
Attn: Monique M.,
Please see the attached submission facaaunt that is new to our office.
The insured is a home builder of higid custom homes, currently insured
with Golden Bear for $ 113,550 for 10 nlhi in receipts. Attached is the
accord application, supplemental englears currently valued loss runs.
Thank you.
(Pl’s Ex. 1, ECF No. 16-7 at 7). Attach&nl the email is an application for ;
insurance policy preparem behalf of DefendaritOn the first page of the applicatig
boxes titled “Proposed Eff Date” and “Propogegh Date” are filled in with “08/15/08
and “08/15/09.”Id. at 8. In a section of theaplication titled “Commercial Gener
Liability Section,” under a subsection tiléCoverages,” boxefor “Commercial
General Liability” and “Claims Made” are checkedd. at 10. The box fo
“Occurrence” is not checkedd. In a section of the application titled “Prior Carr

Information,” “[tlhe application state[s] VitBrothers had been insured under a‘cla

made’ policy for the prior five years.'Id. at 9; Def.’s RSSUF §, ECF No. 20-4 at 3).

On August 14, 2008, Chris Houska@RC Insurance Services (“CRC”), Centy
Surety’s insurance broker, sent an enaiRobert Butterworth of Century Sure
stating:

| realize you do not want to handkst minute BOR'’s but | have been
asked to approach you. As stated my retailer wasigime market (FFIC)
whom we went to and obtained accurrence quote of 64k off 8mm sale
for 1/2/2 5k deductible.

Upon presenting to the insured weabvered they are with Golden Bear
on a claims made policy with a 8/99/retro date. To say the least the
rating and form is not what it shaube and the insured therefore cannot
switch to occurrence at this time.

It appears the incumbent only preseBolden Bear and Navigators after
being given the entire market. Tihresured therefore feels he was not
presented all options.

2 Neither party identifies Jennifer Fulcher or American E & S.

® Neither party has submitted evidenedicating who prepared the applicatig
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We have an order at 8160 rate for limits of 2/2 on a claims made form

with the 8/15/99 retro date. Based off the 8mm sales the premium would

T now 70U My neetl 16 ot & rela RS dua 10 1he Greumatances hope

you can offer us and the insured every consideration possible.

Thanks in advance for your attention to this.

(Pl.’s Ex. 2, ECF No. 16-7 &0). Attached to the August 14, 2008 email is a le
signed by Robert Weir, and witNeir Bros. Construction Cp. letterhead, that state
“Please be advised that effective Auglsét 2008 we are appointing Robert Kempz
Westland Insurance Brokers and CRC StgrWest Insurance Servises [sic] as
exclusive broker of record with resgts to our insurance coveraged. at 21.

In response to Chris Houska’s email, @ey Surety provided a “quote.” (Def.
RSSUF 9 10, ECF No. 20-4 at5)The “quote” is a form with a “Century Sure
Company-Construction Divisiortieading. (Pl.’s Ex. 3, ECF No. 16-7 at 23). In
guote, a line next to “Claims Ma” is filled in with “XXX.” Id. A line next to
“Occurrence” is left blankld. The form lists a “reb date” of “8/15/99.”ld. The form
lists multiple “Mandatory Forms,” one titléCG 0002 (12/07) ... CGL Coverage For
Claims Made Forh and another titled “CBL 1902 (07/08) ... Continuous

Progressive Limitation.”ld.

On August 15, 2008, Robd&fempa of Westland Insurance Brokers sent an g
to Chris Houska and DaniBbnenfant of CRC, with aopy to Jill Conti of Westlang
Insurance Brokers, stating: hds and Dan, Per the in&d request effective 8/15/20(

b{ter
S:
A Of

our

the

M-

or

mail
)
D8

bind General liability coverage with Century Surety ... $2,000,000/$2,000,000 ..

$10,000 SIR ... Rate $8.50 per 1000 receiphsed on $8,000,000 Claims Ma
Coverage- Retro Date 8/15/1999.... Pleas®axt Jill Conti with policy #'s and an
further binding instructions.” (Pl.’'s Ex. £CF No. 16-7 at 28)CRC sent an ema
to Century on August 12008 and requested thatverage be bound pursuant
Century’s quote.” (Def.’s RSSUF { 12, EBlo. 20-4 at 5). “Century bound covers

* Defendant does not dispute that a gueas provided, but disputes that
“quote” was for a claims made polictee id.
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pursuant to a binder effective August 15, 2808 issued ... genetebility insurance
policy No. CCP564869 to Weir Brothersaffect from August 15, 2008 to August 1
2009 (‘the Century Surety policy’) subjgota $10,000 self-insured retention (‘SIR’
Id. 1 13.

The “binder” is a form with a “Centy Surety Company-Construction Divisio
heading. (Pl.’s Ex. 6, ECF No. 16-7 at 3R)the binder, a line m¢to “Claims Made”
is filled out with “XXX.” Id. The form lists a “retro date” of “8/15/991d. The form
lists multiple “Mandatory Forms,” one titléCG 0002 (12/07) ... CGL Coverage For
Claims Made Forrh and another titled “CBL 1902 (07/08) ... Continuous
Progressive Limitation.”ld.

Plaintiff’'s Exhibit 7 is an August 1008 email from Daniel Bonenfant of CR

to Jill Conti of Westland Insurance Brokers, stating:
Policy #: CCP 564869
Form: Claims Made
Effective 8/15/08
Retero [sic] Date 8/15/99
Binder and invoice tomorrow when Julie gets back..
(Pl’s Ex. 7, ECF No. 16-7 at 37).
“Century sent the Century Surety policy to CRC on September 9, 2008 an

sent the Century Surety policy to WBIothers’ retail brokeon September 23, 2008,

(Def.’s RSSUF 1 16, ECF No. 2Dat 6). The third page ttie Century Surety polic
Is titled “Schedule of Formand Endorsements.” (Pl.’s Ex. 10, ECF No. 16-7 at
“CG 00021207 ... Comm Geneladbility Cov Form” is listed on that schedulk.

“‘CG 000212 07" is titled “Gmmercial General Liability Coverage Formid. at 71.
“CG 0002 12 07" states, in relevant part:

_t%. This insurance applies to “bodilgjury” and “property damage” only
if:

(1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”;
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Id. at 71.

E)Z) The “bodilﬁinjury” or “property damage” did not occur
efore the Retroactive Dateif” any, shown in the
Declarations or after the end of the policy period; and

(3) A claim for damages becauséthe “bodily injury” or
‘property damage” is first niee against any insured, in
accordance with Paragraph cldwe, during the policy period
or any Extended Reporting Padiwe provide under Section
V- Extended Reporting Periods.

The fourth page of the poligs titled “Policy Changes.Id. at 47. The following

text appears on this page: “This endorseiehanges the policy. Please rea

carefully.... The following forms are inded with the policy: ... CBL 1902 07/08j|...
Continuous or Progressive Limitationld. Endorsement CBL 1902 (07/08), in tuf

states: “THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ
CAREFULLY.” Id. at 108. Endorsement CBL 1902 (07/08) further states:
endorsement modifies insuranceoyided under the following: COMMERCIA
GENERAL LIABILITY COVERAGE PART. Inconsideration of the premium charged
the following changes are made to this policy: ...

Paragraplb. is deleted and entirely replaced by the following:

b. This insurance applies to “bodilgjury” and “property damage” only

if:

(1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”;

(2) The “bodily injury” or “property damage” occurs during
the policy period; and

(3) The “bodily injury” or “property damage”:

(a) did not first exist, or first occur, in whole or
In part, prior to the inception date of this policy;
or

(b) was not, nor is alleged to have been, in the
process of taking place prior to the inception
date of this policy, eveif the actual or alleged
“bodily injury” or “property damage” continues
during this policy period; or

(c)was not caused by angrestruction defect or
condition which resulted in “bodily injury” or
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“Rroperty damage” which first existed, prior to
the effective date of this policy....

Id.

On October 2, 2008, Jill Conti of Westthinsurance Brokers, the Weir Brothers’

“retail broker,” sent an emdib Julie Chakirian of CRC, diag: “This is a claims mad
policy and the GL retro date 8/15/1999. Refer to quote and binder.” (Def.’'s RSS
1 23, ECF No. 20-4 at 9; Pl.’'s Ex. 11, ECF No. 16-7 at 125).

“By letter dated December 18, 2008, Century received a tender of defens
Weir Brothers with resgct to a lawsuit entitlelim Henry Construction, Inc. v. Michal
Lewis Lloyd, et aJ.San Diego County SuperiGourt case No. 37-2007-00050255-C
CL-NC” (“Jim Henry litigation”). I1d. § 36.

On December 31, 2008, Daniel Mayer of @en Surety sent an email to We
Brother’s then-counsel Adam Flury, stating, in relevant part:

As we discussed, the most obvieaason behind our denial of coverage
is that the claim falls outside ogolicy period. The policy period is
Alégust 15, 2008 to August 15, 2009.idta claims made policy, so in
order for any claim to be coxed, two key conditions, among many
others, must’be met. First, the ghe injury’ or damage must be caused
by an occurrence that took place after plolicy’s retroactive date, if any.

Second, the claim must first be maginst the insured during the policy
period and not before the policy’s inception.

(Pl.’s Ex. 28, ECF No. 16-7 at 253). Plaifisi Exhibit 29 is a I¢ter dated January 2
2009, from Daniel Mayer to Adam Flury that states, in relevant part:
Both Insuring Agreements indicate tleatverage applgeonly to claims
first made against any insured dwgithe policy period or anX applicable
Extended Reporting Periods. Th |gfa_r>“|ncepted on August 15,2008, so
no coverage is available for any claifmst made against an insured prior
to that date. The claims againstiVWescribed aboveere first made in
May and August 2007. Because theseénes were not first made during
the policy period, there is no coverage.
(Pl.’s Ex. 29, ECF No. 16-7 at 264).
Plaintiff’'s Exhibit 13 is a June 12009 letter from Daniel Bonenfant of CRC

Robb Butterworth of Century Suretyné an attached “Commercial Insurar
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Application” made orbehalf of Defendant. (Pl.’s Ex. 13, ECF No. 16-7 at 134-35).
The “Commercial Insurance Applicatiohsts a “Proposed Eff Date” of “8/15/2009”
and a “Proposed Exp Date” of “8/15/2010[d. at 135. Under the subheading
“Coverages,” the “Commercial Insurancep@lication” contains an “x” next t
“Commercial General Liabilityand “Claims Made” butdaves blank the box next o
“Occurrence.”ld. at 138. “Rather than renew, Wé&rothers requested that Centuiry
extend the policy. Century agreed. eTpolicy was initiallyextended until December
15, 2009.” (Def.’'s RSSUF 1 2&CF No. 20-4 at 10). Plaintiff's Exhibit 16 contains
an email and another attacH&bmmercial Insurance Agipation” made on behalf gf
Defendanf. (Pl’s Ex. 16, ECF No. 16-7 at 152-53). Under the subheading
“Coverages,” the “Commercial Insurancep@lication” contains an “x” next t
“Commercial General Liabilityand “Claims Made,” respéeely, but leaves the bo
next to “Occurrence” blankld. at 156. “Rather than mew, Weir Brothers agai
requested that Century extend the poliGentury agreed. The policy was extengled
until February 15, 2010.” (Def.’s RSSUF { 27, ECF No. 20-4 at 11).
Plaintiff's Exhibit 17 is an email conveation between Dave Seaholm of Century
Surety and Daniel Bonenfaof CRC regarding a renewgliote on the policy, that togk
place from November 18, 2009, until Decem#de?009. On Bcember 4, 2009, Dave
Seaholm stated: “The problem is thisislaims made policy and | don’t have a quote
letter set up to quote it. | carifer an occ quote but it wibbe limited in that we wil

g

have to exclude past projects and theipgenight go up.” (Pl.’s Ex. 17, ECF No. 16
at 166). Daniel Bonenfont replied: “Thankd:m sure they just want to continue with
the Claims Made but | can offer thataasoption....will you be sending a Claims Made
guote soon?”ld. Dave Seaholm replied: “Due te nature of Claims Made, | can’t
guote less than the expiring premium sall agree to quote on a Claims Made bgsis

> Neither party has submitted evidenegicating who prepared the applicatig

—d

n.

® Neither party has submitted evidenegicating who prepared the applicati

i

n.

-8- 14CV0687-WQH-NLS




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

the same as expiring policy - $68,000 plus TRIAd. Following discussion of th
proposed terms, Daniel Bonenfant statégiipreciate that offer can let me know wh
the annual policy would be.ld. at 165. Dave Seaholm responded: “Claims mad
occurrence?”ld. Daniel Bonenfant r@onded: “Claims made.ld. Dave Seaholn
replied: “Its going to be the same pricedderms as expiratiorthe reason we can't g
lower is due to the pricing of the Extemd@eporting Period. The pricing for the EJ
is based on the premium for the last polieym and if the last premium is grea
reduced from other years we don’t geacurate premium for the tail exposuréd:
Jason Foreman states that Plaintiihibit 19 is a “quote for an ‘occurrenc
based general liabilitgolicy.” (Declaration of Jasdforeman (“Foreman Decl.”) { 2
ECF No. 16-3 at 8). The “quote” is ddtBecember 4, 2009. Under the subhea

S
at
e or

—

0]
RP

e
B,
ling

“Description of Risk,” the “quote” stateSRenewal quote coming off a claims mgde

policy. Risk is a custom home builderthe San Diego area.” (Pl.’s Ex. 19, ECF |
16-7 at 173).
“[Moody Creek Farms, LLC] ultimately tenmated the construction contract w

Weir Brothers in or around Jamy&, 2011, prior to complein of the project.” (Def.’s

RSSUF { 3, ECF No. 20-4 at 2). “Inabout September 2013, Century receive(
first notice of a potential claim by [Moody €¥k Farms, LLC] against Weir Brothe
Century acknowledged receipt of thaioh by letter dated September 30, 201
(Def.’s RSSUF 1 4, ECF No. 20-4 at 4). elfirst notice that Caary Surety receive
is a letter dated Augug8, 2013, from Michael L. Kirby, counsel for Weir Brothers
Robert Kempa of Michael Ehrenfeld Coamy. (Pl.’'s Ex. 20, ECF No. 16-7 at 18§
Def.’s Ex. 32, ECF No. 20-5 8). Michael Kirby statethat Century Surety added
insert to the August 28, 2018tter after Century Surety had received it. The in
states: Only policy (occurrence)Matt Ridge 09/04/2013.” (Declaration of Miche
Kirby (“Kirby Decl.”) 1 3, ECF No. 20-1 at; Def.’s Amended Ex. 32, ECF No. 2
(emphasis in original).
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Charles Norris of Century Surety statkat “Century Surety’s initial coverag
analysis revealed that Century Sunetyicy No. CCP564869 issued to Weir Broth

2r'S

was a claims made policy, but mistakemygluded an endorsement form (CBL 1902

(07/08)) which deleted theaiims made provisions.” (Declaration of Charles Ng
(“Norris Decl.”) 1 6, ECF No. 16-5 at 3). Charles Norris further states that “[a]s
as Century Surety learned that theigomistakenly included the CBL 1902 (07/0
endorsement [in September 2013], Centurye8urequested that the Weir Brothg
agree to reform the policy. Weir Brotheegused to agree to reform the policyd.
17.

Defendant’s Exhibit 37 is a Septemlée 2013 email from John Aye of Centu
Surety to Charles Norris of Century Surety, stating:

Chuck, | have a new claim for Wdrothers. We issued Weir Brothers

under policy CCP564869 for the paati8/15/08 to 8/15/09 extended to

2/15/10. Coverage was written @orm CG0002 12/09. The insuring

agreement was modified by form CBL 0902 07/08. CBL1902 modifies

part b of the insuring agreement whistthe claims made section. Our

Intent was to issue a claims mamdicy. | would like some advice about

what to do as the claim being madeafter thmolicy period and after the

extended reporting period.
(Def.’s Ex. 37, ECF No. 20-5 at 16).

“On or about October 24, 2013, [Moodyeek Farms] filed a lawsuit again
Weir Brothers in San Diego CourBuperior Court, case No. 37-2013-00072663-(
CD-CTL.... The [Moody Creek Farms claingleks to recover damages in excess G
million for the alleged defective camsction of a multi-million dollar home i
Bonsall.” (Def.’s RSSUF § 5, ECF No. 20-4 at 2).

Michael Kirby, counsel for Weir Brotherstates that “[ijn the last quarter
2013, | received a telephone call from an individual who identified himself as
house lawyer for Century.” (Kirby Decl. § 2, ECF No. 20-1 at 5-6). Michael K
further states that the Century representdtaa he was calling to ask me to stipul
to reform the Century policy issued to WBIos in 2008.... | asked him if there w

coverage for Weir Bros in the MCL (Moody) construction defect case under the

-10 - 14CV0687-WQH-NLS

rris
S0or
8)

2I'S

st
CU-
f$5

of

AN in
(irby
ate
as

polic




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

as written and issued by Century, and he #zade was. He said Century could

deny a defense to Weir Bros based onldnguage and coverages in the policy,

could only do so if the policy was reformedd. § 17. Michael Kirby further state

that he told the Century Surety represemahe “would never stipulate to eliming
coverage for my client soletp benefit the insurer, particularly so many years afte
policy was issued and where no prior claimroistake’ had ever been raised by 1
insurer.” 1d. § 18.

Itis undisputed that on January 8, 20Ckentury ... agreed to defend Weir Bre¢
in the [Moody Creek Farms litigation] subje¢ota $10,000 SIR anglith a reservatior
of rights.” (Def.'s RSSUF 35, ECF No. 20-4 at 168}harles Norris states:

In January 2014, Century Suresiso contacted the law firm of
Fredrickson, Mazeika & Grant LLP ttetermine whethehat firm could
assume Weir Brothers’ defensecenWeir Brothers exhausted the
z(a:ppllcable SIR. The law firm dano conflicts. In early March 2014,

entury Surety was advised by couriseWeir Brothers that the SIR had
been exhausted. Century Surébymerly [sic] retained Fredrickson,
Mazeika & Grant LLP in early Marc2014 to defend Weir Brothers in the
[Moody Creek Farms litigation].

(Norris Decl. § 10, ECF No. 16-5 at Flaintiff commenced this action on March 2

2014. (ECF No. 1).
[ll. Summary Judgment Standard

“A party may move for summary judgment, identifying each claim
defense—or the part of each claim ofesise—on which summary judgment is soug
The court shall grant summary judgmerthi# movant shows that there is no genu

dispute as to any material fact and thevant is entitled to judgment as a mattef

law.” Fed. R. Civ. P. 56(a). A material fastone that is relevant to an element ¢

claim or defense, determined by the suflista law governing the claim or defens
See Matsushita Elec. Indus. Aad. v. Zenith Radio Corp4,75 U.S. 574, 586 (1986).

The moving party has the initial burden of demonstrating that summary jud

" Defendant contends that this oetivas belated, but doeot dispute that
was sent on this dat&ee id.
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is proper.See Adickes &.H. Kress & C9.398 U.S. 144, 153 (1970). Where the party
moving for summary judgment does not bearhrden of proof at trial, “the burdéen

on the moving party may be dischardad ‘showing’—that is, pointing out to t

district court—that there is an abserof evidence to support the nonmoving par
case.” Celotex Corp.v. Cartrett 477 U.S. 317, 325 (1986%ee also Unitec
Steelworkers v. Phelps Dodge Coi@65 F.2d 1539, 1542-43 (9th Cir. 1989) (“[C

e
VAS

R )

In

an issue where the plaintiff has the burden of proof, the defendant may maqve f

summary judgment by pointing to the absenckaofs to support the plaintiff's claim.
The defendant is not required to prodesedence showing thabsence of a genuine

issue of material fact with respect to i@sue where the plaiff has the burden g

—

=1

proof. Nor does Rule 56(c) require that the moving party support its motion with

affidavits or other similamaterials negating the nonmoving party’s claim.”) (quotation

omitted).

If the moving party meets the initial lwlen, the nonmoving party cannot def
summary judgment merely by demonstratithgt there is some metaphysical doub
to the material facts.Matsushita475 U.S. at 58&ee also Anderson LibertyLobby,

Inc., 477 U.S. 242,252 (1986) (“The mere existeaf a scintilla of evidence in support

of the [nonmoving party’s] position will basufficient.”). The nonmoving party mu

St

“go beyond the pleadings and by her owndafliits, or by the depositions, answers to

interrogatories, and admissions on file, desigisaecific facts showing that there i

S5 ad

genuine issue for trial.Celotex 477 U.S. at 324 (quotations omitted). The nonmoying

party’s evidence is to be believed, and adlifiable inferences are to be drawn in
favor. See Andersqml77 U.S. at 256.

“When the party moving for summary judgment would bear the burden of
at trial, ‘it must come forward with evidea which would entitle it to a directed verd
if the evidence wat uncontroverted at trial.’'C.A.R. Transp. Brokerage Co., Inc.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citiHgughton v. Soutl965
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F.2d 1532, 1536 (9th Cir.1992)). “In suahcase, the moving party has the iniial
burden of establishing the absence of a genigsue of fact on each issue materigl to

its case.” Id. “Once the moving party comes faawvd with sufficient evidence, ‘th
burden then moves to the opposing paviiio must present significant probati[je
evidence tending to support its claim or defenskl.”(quotingintel Corp. v. Hartford
Accident & Indem. Cp952 F.2d 1551, 1558 (9th Cir.1991)).
IVV. Discussion

Plaintiff requests summary judgment on the Complaint for Reformation.
Alternatively, Plaintiff requests sumary judgment on both of Defendant's
counterclaims and “a declaration that Wgiothers Construction Corp.’s fifth prayer
for relief requesting punitive damageshe merit.” (ECF No. 16 at 2).

A. Reformation of the Policy

Plaintiff contends that the Century Surety policy is a claims made policy, fathe

than an occurrence policy. Plaintiff contls that claims madmlicies insure claim

UJ

asserted against the insured during cavereriods, while occurrence policies coyer
injuries or damages occurring during covkeperiods. Plaintiff contends that the
inclusion of endorsement CBL 1902 (07/08) was a mutual mistake because Rlainti
only includes endorsement CBL 1902 (07/@d)s occurrence policies as a limitatipn
of coverage. Plaintiff contends thafaenation is warranted because there was a
mistake in the “drawing of the contradftig parties inadvertently included endorsement
CBL 1902 (07/08). (ECF No. 16-1 at 21). t#f contends that both parties intended
to enter into a claims made policy becabs¢h parties referretb the policy as

“claims made” policy and sought inclusionafretroactive date,” which is a “feature
unique to ‘claims mae’ coverage....'ld. at 21-22. Plaintiff contends that the conduct

Cy
was a claims made policy. &tiff contends that Defendasiasserted subjective intent

of the parties after issuance of the policypndastrates that they both believed the po

in entering into the policy is not relava and only Defendant’s objective intent| is

relevant.

-13- 14CV0687-WQH-NLS
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Defendant contends that Plaintiff Hased to introduce any admissible evidence

to show that Plaintiff intended t@gue the policy without endorsement CBL 1902

(07/08). Defendant contends that the undiewfor the policy, Robert Butterworth,

was not even contacted iretkourse of discovery, and the persons who are testi

as to Plaintiff’'s intent hae no personal knowledge ofetlunderwriting of the policy.

Defendant contends that there is circiansitil evidence that éne was no mistake i
including endorsement CBL 1902 (07/08ppecifically, Defendant contends th
endorsement CBL 1902 (07/08) was included in Plaintiff's quote, Plaintiff's binde
the policy form. Defendant further contis that a Century underwriting assist
reviewed the policy and appred it, Century Surety sethe policy to Westlan
Insurance Brokers for their review, “statitiigat it was important to review the Poli
for any mistakes,” and Plaintiff reviewée policy on two additional occasions wh

it approved the policy’s renewa (ECF No. 20 at 20). Defendant contends {

Plaintiff's failure to uncover the mistakuntil 2013 was negligent, and Plaintif]

negligence bars the remedy of reformatiobefendant contends that Plaintiff |i

estopped from seeking reformation becauses 6hegligent handling and denial of t
Weir Bros. claim.” Id. at 24.
California Civil Code section 3399 provides:

WHEN A CONTRACT MAY BE REVISED. When, through fraud or a
mutual mistake of the parties, omastake of one party, which the other
at the time knew or suspected, a writentract does not truly express the
intention of the parties, it may beviged on the application ot a party
aggrieved, so as to express thatntiten, so far as it can be done without
prejudice to rights acquired by third persons, in good faith and for value.

Cal. Civ. Code § 3399.

Reformation may be had for a mutuaiktake or for the mistake of
one party which the other knew or sasfed, but in either situation the
purpose ‘of the remedy is to make the written contract truly express the
Intention of the parties. Where the failure of the written contract to
express the intention of the partisddue to the inadvertence of both of
them, the mistake is mutual andeticontract may be revised on the
application of the partycarieved. When only orarty to the contract is

mistaken as to its provisions and his mistake is known or suspected by the

other, the contract may be reformed to express a single intention
entertained by both parties. Althoughcourt of equity may revise a

-14 - 14CV0687-WQH-NLS

fying

N
at
[, anc

ANt

L4




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

written instrument to make it conform to the real agreement, it has no
power to make a new contract filre parties, whether the mistake be
mutual or unilateral.

In order to reform a written instment, the party seeking relief must
prove the true intent by clear and convincing evidence.

Shupe v. Nelsqr254 Cal. App. 2d 693, 700 (1967) (citations omittedg also In re

Beverly Hills Bancorp649 F.2d 1329, 1334 (9th Cir. 1981)Ynder California law, 8
written instrument is presumed to expresdihe intent of the parties. Reformation
revision on the ground of mutual mistakeequires clear and convincing evidence
the alleged mistake.”) (citin§ec. First Nat. Trust & Sav. Bank v. Loftli29 Cal. App
650 (1933)).

“It is settled that, even in the abserafeany misrepresentation, the neglig
failure of a party to know or discover tifects as to which both parties are undg¢
mistake does not preclude rescissiorreformation because of the mistakeVan
Meter v. Bent Const. Ca16 Cal. 2d 588, 594 (1956). However, gross negligenc
constitute “neglect of a legal duty,” whichrfeits the right of the “party aggrieved
relief from the mistake."L.A. & R.R. Co. v. New Liverpool Salt Ca50 Cal. 21, 2¢
(1906);see alsdCal. Civ. Code § 1577 (defining “mistake of fact” as “a mistake
caused by the neglect of a lédaty on the part of the person making the mistake,
consisting in ... [a]n unconscious ignorancdangetfulness of a fact past or prese

material to the contract; or ... [b]elief in theesent existence ofthing material to the

contract, which does not exist, or in thespaxistence of such a thing, which has

existed”). “There is no flat or unequivocale in this state @t all negligence on the

part of the petitioning party M bar reformation. The rule is sufficiently flexible
excuse that negligence which a person ofr@adi prudence might have been guilty @
Voge, Inc. v. Ros@05 Cal. App. 2d 534, 539 (1962). H& correct rule is ... wheth
the failure to read a documasisuch negligence as to valief is ordinarily a questio
for the trier of fact.” Kantlehner v. Bisceglial02 Cal. App. 2d 1, 3 (1951I)jeso v.
Tiesq 67 Cal. App. 2d 872, 877 (1945ge also Laing v. Occidental Life Ins. Co
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Cal., 244 Cal. App. 2d 811, 819 (1966) (holding that the insured’s failure to re
insurance policy was “not such a neglectioty as to create an absolute bar”).

In California, there is a general giub read a contract one sigriSee Jefferso
v. Cal. Dept. of Youth Autt28 Cal. 4th 299, 303 (2002) (“Theneral rule is that whe
a person with the capacity of reading and wsid@ding an instrument signs it, he
in the absence of fraud and impositibound by its contents, and is estopped f
saying that its provisions are contraryhis intentions or understanding.”) (citatio
and internal quotations omittedee alsd-ields v. Blue Shield of Call63 Cal. App
3d 570, 578 (1985) (“It is a general rule a party is bound by contract provisior
cannot complain of unfamiliarity of the language of a contract.”) (citiiaglden v.
Kaiser Found. Hosps17 Cal. 3d 699, 710 (1976)).

The duty to read applies to insurance contrasé® idat 710 (“[A]n insured ha
a duty to read his policy.”faff v. Atlas Assur. Cp58 Cal. App. 2d 696, 702 (194
(“While the mere failure to read a palidoes not in itself necessarily prohibit
revision of the contract, yet such failuom the part of the policy holder is
circumstance to be considereglthe court on the question of his negligence. So,
are the experience and intelligeenof plaintiff factors to mve his neglect. Unless tl
policy holder making such excugeres a satisfactory explanation of his failure to r
it, the trial court may be justified imejecting his excuse and in denying
reformation.”) (citations omitted).

ad a

-

n

S,
om

Nns

1S an

UvJ

B)

also
e
ead
he

In this case, Plaintiff has failed to meet its initial summary judgment bur

en of

demonstrating, under the clear and convinewigence standard, that the mutual intent
of the parties was to exclude endorsen@Bit 1902 (07/08), such that Plaintiff would

be entitled to a “directed verdict ifélevidence went uncontroverted at tri&. ’A.R.
Transp. Brokerage Co213 F.3d at 480. Plaintiff has submitted the following evidg
in order to demonstrate that it intendedstsue a claims made policy prior to issu
the policy: (1) an email from Chris Houské CRC stating that Defendant could 1
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switch to an occurrence policy; (2) a quaigh “Claims Made” checked; (3) a bind
with “Claims Made” checked; and (4) an aifrom Daniel Bonenfant of CRC to J
Conti of Westland Insurance Brokers, referring to the policy as “Claims Mé&ke
Pl.’s Exs. 1, 3, 6, 7. Plaintiff has sultted the policy itself asvidence that it intende
to issue a claims made policy. Tp@icy includes “CG 0@2 12 07 ... Comm Gener

D
—

d
al

Liability Cov Form[,]” which defines coverages claims made during the policy period

or “Extended Reporting PeriodSeePl.’s Ex. 10. Plaintiff has submitted the followi
evidence after issuing the policy to demonstitatt its intent was always to issu
claims made policy: (1) Daniel Mayermgng coverage for théim Henry litigation by
email and letter on the grounds that thegralwas not made during the policy perit
(2) Dave Seaholm of Century Surety dddniel Bonenfant of CRC referring to t
policy as a “claims made” policy; and (3) a December 2009 occurrence-basec
prepared by Century Surety, referringhe existing policy as “claims mad&eePl.’s
Exs. 17, 19, 28-29. Plaintiff's evidendkuncontroverted at trial, would not entit
Plaintiff to a directed verdict under tloéear and convincing evidence standard.
contrary inference can be drawn from this evidence: endorsement CBL 1902 |
was included in the quote, again in the bindad again in the policy because Plain
intended to include it. This inference can be further drawn from evidence th
policy, as written, was extended twice.n&ly, any inferences that may be drawr
Plaintiff's favor may be weakened by the fwat Plaintiff has presented no first-hg
evidence of the intent of its underwritérs.

Plaintiff has submitted the following evidence in order to demonstrate
Defendant also intended to enter into @k made policy prioto issuance of th
policy: (1) an application submitted on b#hat Defendant with the “Claims Made

07/0
tiff
at th
in
nd

that

box checked; (2) Robert Kempa of Westlamsurance Brokers referring to the policy

® The Court expresses npinion of whether Plairfis evidence is_sufficien
tc% En_eclet the clear and convincing evidenceddad if presented before the finder of f
at trial.
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as “claims made” and requesy that Plaintiff bind thepolicy; and (3) Jill Conti of
Westland Insurance Brokers referringhte policy as “claims made SeePl.’s Exs. 1,
4, 11. Plaintiff has submittiethe policy itself as evidence that Defendant intendg
receive a claims made policy. Thdipgincludes “CG 00 022 07 ... Comm Gener;
Liability Cov Form[,]” whichdefines coverage by claimsade during the policy perig
or “Extended Reporting PeriodSeePl.’s Ex. 10. Plaintiff has submitted evidence t
Defendant believed it had received a clammade policy after receiving the poli

because two applications meesubmitted on behalf of Bendant with the “claims

made” box checkedSeePl.’s Exs. 13, 16. Plaintiff's evidence, if uncontroverteq
trial, would not entitle Plaintiff to a décted verdict on Defendant’s intent under
clear and convincing evidence standardcoftrary inference can be drawn from t
evidence: endorsement CBL 1902 (07/08swacluded in the quote, again in t
binder, and again in the pojibecause Defendant intended itdo be included. This
inference can be further drawn from evidence that Defendant requested and r
an extension on the policy, asitten, on two occasions. iEhcontrary inference ma
also be drawn from Weir Brothetendering defense in the Jim Heriygation.
Finally, Plaintiff submits no evidence demtnasing who prepared the application |
the policy or application for the 2009 renewal of the palicy.

Even assuming that Plaintiff has im&s initial summary judgment burde

Defendant has submitted evidenasirgy a triable issue of faas to Defendant’s intent.

Defendant has submitted the DeclaratiorRobert Weir, “the sole owner of” We
Brothers, who states that “there may hheen some discussi about ‘claims made
versus ‘occurrence’ policies, but | ditbt, and still do not, really understand,

difference between them. | agreed to buyngnrance policy on Weir Bros. behalfw
Century because it seemed ffieothe most coverage fordtbest price.” (Declaratio

° The Court expresses no opinion of whetPlaintiff's evidence is sufficient t
rr][ete_t ][he clear and convincing evidence stethdaresented before the finder of fe
at trial.

-18 - 14CV0687-WQH-NLS

or

N,

ir

he

\Ct




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

of Robert Weir (“Weir Decl.”) 11 2, SCF No. 20-2 at 2).Defendant has als
submitted evidence that an employee of Cen&urety referred to the policy as
“occurrence” policy when he added an indert letter from Defendant’s counsel
September 2013 that gave Plaintiff notid@ potential claim by Moody Creek Farn
(Def.’s Amended Ex. 32, ECF N@4). The Court concludes that triable issues of
exist as to the mutual intent of the parties.

Finally, triable issues of fact exist eswhether Plaintiff was grossly neglige
in failing to discover the inclusion ohdorsement CBL 1902 (07/08) in the policy &
whether Plaintiff neglected a legal duty bylifey to read the policy it issued until fiy
years after issuance of the policgantlehner 102 Cal. App. 2d at Jiesq 67 Cal.
App. 2d at 877see alsaCal. Civ. Code 8§ 1577 (excluditigeglect of legal duty” from
the definition of “mistake of fact”)...A. & R.R. Cq.150 Cal. at 28 (stating that grg
negligence can constitute “neglect of a legal duty&fferson 28 Cal. 4th at 30;
(describing a party’s duty to read contrdutssigns). There is evidence in the rec
that Plaintiff drafted the policy. Thereasidence in the record that endorsement (
1902 (07/08) was included in the quote, the binder, and the policy itself. Th
evidence in the record that Plaintiff revexd the policy on twaccasions with the
inclusion of endorsement CBL 1902 (07/0&)nally, there is eidence in the recor
that Plaintiff did not discover the indion of endorsement CBL 1902 (07/08) u
September 2013, five years after the policy was issued.

Plaintiff’'s motion for summary judgment on its claim for reformation is der

B. Defendant’s First Counterclaim for Declaratory Relief

Defendant’s first counterclaim for declavat relief seeks a judicial declarati
that the policy is a valid and binding oceence policy and providgecoverage for th
Moody Creek Farms litigation.

Plaintiff moves for summary judgment on Defendant’s first counterclain

(0]

an

n

—

S.
fact

nt
nd
e

SS
8
ord
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d
ntil

ied.

D

n for

declaratory relief on the ground that it mesduty to defend Defendant in the Moqgdy
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Creek Farms litigation under the reformedipo Plaintiff contends that “[i]t is

undisputed that no claim wésst made against Weir Brothers during the policy per
as required by the reformed policy.” (EGIK. 16-1 at 24) (emphasis in originall).

Plaintiff contends: “As reformed, Centusypolicy never apied to the [Moody Creel
Farms litigation] as a matter of lawld. at 25.

Because Plaintiffs motion for summary judgment on Defendant's
counterclaim for declaratory relief is depentien reformation of the policy, Plaintiff’
motion for summary judgment on Defendant’s declaratory relief counterclaimis d

C. Defendant’'s Second Counterclainfor Breach of the Covenant of
Good Faith and Prayer for Punitive Damages

iod

~—~

7\

first
S

eniec

Defendant’s second counterclaim for breatthe covenant of good faith segks

compensatory and punitive damages bec&lamtiff is “attempting to reform th
policy without valid legal grunds” and engaged in “dilagoclaims handling” with
respect to the Moody Creek Farms litigation. (ECF No. 8 at 16).

Plaintiff moves for summary judgmeoin Defendant’s second counterclaim
breach of the covenant of good faith ondgheund that Plaintiff had no duty to defe
Defendant under the policy because theras'wo potential for coverage under

D

for
nd
[he

policy.” (ECF No. 16-1 at 27). Plaintiffsb seeks “a declaration that Weir Brothers

Construction Corp.’s fifth prayer for refieequesting punitive damages has no me
(ECF No. 16 at 2). Plaintiff contendsatiithere was no potéal for coverage unde
the policy and no duty to defeldeir Brothers. Thus, Weir Brothers cannot prevai
its causes of action for breach of the covemd good faith nor its request for puniti

damages. Weir Brothersroaot prove that Century wibeld policy benefits ‘withou

proper cause.” (ECF No. 164dt 27). Plaintiff contends that “the undisputed mate

facts establish that no contract benefitss@awed because thdoemed policy provides

no coverage to Weir Brothers for the [Moody Creek Farms litigatiokal.” Plaintiff
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contends that it did not engage in thiy tactics because it immediately ask
Defendant to agree to reform the policycent learned of thellaged mistake, and
agreed to defend Defendant in theoddly Creek Farms litigation, subject to
reservation of rights.

Defendant contends thath# trier of fact could reasonably find that Cent
breached the covenant of good faith and daaling because it acted unreasone
when it sought reformation without valgtounds, and used improper and dilat
tactics to avoid paying on awered claim.” (ECF No. 2ét 25). Defendant conten
that Plaintiff breached the covenaritgood faith when it “denied tH2008 Jim Henry
Claimwithout ever telling its own insureddlolicy provided ocavence coverage, ne
claims made coverageld. Defendant contends that Plaintiff is “unreasonable’
seeking reformation in court to avoid pagifor the defense in the Moody Creek Fa
litigation, given Plaintiff's negligenceld. Defendant contends that Plaintiff engag

in “dilatory tactics” by failing to informDefendant that “therenay be an issue

regarding Weir Bros’ coverag for four months after dcovering the “mistake.”1d.

at 26. Defendant contendsitlthis evidence is sufficiéto support a finding of malice

oppression, or fraud.

In reply, Plaintiff contends that therens evidence in the record of bad faith
malice, oppression, or fraud. Plaintiff comtis that the evidence demonstrates that
parties believed the policy was a claims maalecy when Plaintifidenied coverage fg
the Jim Henry litigation. Plaintiff contendisat the evidence demonstrates that

parties were mistaken until Plaintiff nogid the inclusion of endorsement CBL 1902

September 2013. Plaintiff contends thtatontacted Defendant immediately af
learning of the alleged mistake.
I. Breach of the Covenant of Good Faith
The Amended Answer and Counterclaiaieges that Plaintiff breached t
covenant of good faith bad@n the following conduct: (1gttempting to reform th
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policy without valid legal grounds; (2) dilatoclaims handling; (3) failing to pa
$6,906 over and above the $10,6¥)f-insured retention (“SIR”); and (4) failing
provide Defendant witlCumiscounsel in the Moody Creek Farms Litigation.

y
0

T

In

opposition to the pending motion for summarggment, Defendant contends that there

are triable issues of fact with respecmether Plaintiff breached the covenant of gt
faith, based on the following conduct: (1) denial of the 2008 Jim Henry clain
attempting to reform the policy without héalegal grounds; and (3) dilatory clain
handling.

“Bad faith cases are analyzeda three-step procegsrst, was there a breach
all so as to warrant contract damagesstond, was the breach unreasonable so
warrant tort damages? Third, was thedwh so egregious that there is evidenc
‘oppression, fraud or malice’ under Civil Codlection 3294, subdivision (a) so as
warrant punitive damagesGriffin Dewatering Corp. v. N. Ins. Co. of N,Y76 Cal.
App. 4th 172, 194-95 (2009).

“An insurer must defend its insured against claims that creptgeatial for
indemnity under the policy.Scottsdale Ins. Co. v. MV Transp6 Cal. 4th 643, 65
(2005) (emphasis in original). “Determination of the duty to defend, depends,
first instance, on a comparisbretween the allegations tife complaint and the tern
of the policy. But the duty also exists where extrinsic facts known to the ir
suggest that the claim may be coverettl’ (citations omitted). “The defense dy
arises upon tender of a potefifi@overed claim and lastuntil the underlying lawsu
Is concluded, or until it hdseen shown that there is no potential for coveragpk.at
655 (citation omitted). “To defel meaningfully, the insurer must defend immediat
To defend immediately, it must defend entirelfaUssv. Superior Courtl6 Cal. 4th
35, 49 (1997). “When the duty, having ansis extinguished by a showing that
claim can in fact be covered, ‘it isxtinguished only prospectively and r
retroactively.”” MV Transp, 36 Cal. 4th at 655 (quotirguss 16 Cal. 4th at 46).
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“[A]n insurer’s denial of or delay in yang benefits gives se to tort damagse
only if the insured shows the dahor delay was unreasonabl&Vilson v. 21st Centur
Ins. Co, 42 Cal. 4th 713, 723 (2007). “[A]n insr denying or delaying the paymse
of policy benefits due to the existence ajenuine dispute with its insured as to
existence of coverage liability or the amount of the insured’s coverage claim
liable in bad faith even though it might be liable for breach of contraChateau
Chamberay Homeowners Ass’rAssociated Int’l Ins. Co90 Cal. App. 4th 335, 34
(2001). “The genuine dispeairule does not relieve amsurer from its obligation f
thoroughly and fairly investigate, proceasd evaluate the insured’s claim.
genuinedispute exists only where the insurga@sition is maintained in good faith a
on reasonable groundsWilson 42 Cal. 4th at 723 (emphasis in original). “[A
insurer is entitled to summary judgmenséd on a genuine ghiste over coverage (
the value of the insured’s claim only wkéhe summary judgment record demonstr
the absence of triable issues ... asvtether the disputed position upon which
insurer denied the claim was readireasonably and in good faithd. at 724. “While
the reasonableness of an insurer’s claiseling conduct is ordinarily a question
fact, it becomes a question of law whdhe evidencés undisputed and only orn
reasonable inference candm@awn from the evidence.Chateau Chamberag0 Cal.
App. 4th at 346see also Dalrymple v. led Servs. Auto. Ass'A0 Cal. App. 4th 497
511 (1995) (to same effect).

In this case, Plaintiff received itgdt notice of a potential claim from Wei

Brothers around September 2013. Michael Kidoynsel for Weir Brothers, states tl
“[in the last quarter of 2013, | recewea telephone call from an individual w
identified himself as an in-house lawyer @entury.” (Kirby Decl. § 2, ECF No. 20-
at 5-6). Michael Kirby further states that the Century Surety representative “s

was calling to ask me to stipulate to refalm Century policy issued to Weir Bros|i

2008.... | asked him ithere was coverage for WeBros in the MCL (Moody)
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construction defect case under the policwagen and issued by Century, and he s

there was. He said Century could weiny a defense to WebBros based on the

language and coverageshe policy, and could only do gdhe policy was reformed.
Id. T 17. Michael Kirby further states thed told the Century Surety representative
“would never stipulate to eliminate coveragerfoy client solely tdenefit the insurer
particularly so many years after the pglwas issued and where no prior claim
‘mistake’ had ever beemised by the insurer.Id.  18. It is undisputed that Plaint
sent Defendant a letter omileary 8, 2014, agreeing tofdad Defendant subject to
reservation of rights to reform the policy and recoup expenses. (Def.’'s RSSU
ECF No. 20-4 at 16-17). Plaintiff comnud this action on March 26, 2014. (E
No. 1).

The Court finds that Defendant has coimevard with evidence raising triab
iIssues of material fact witlkespect to whether Plaifftunreasonably delayed informir
Defendant of its legal position or in r@ging to defend Defendant, subject t
reservation of rights. Plaintiff’'s matn for summary judgment on Defendant’s sec
counterclaim for breach of the covenant of good faith is denied.

ii. Punitive Damages
California law permits the recoveoy punitive damages “lere it is proven b}

aid

 he

D a
ond

4

clear and convincing evidence that the ddBnt has been guilty of oppression, fraud,

or malice....” Cal. Civ. Code § 3294(a)Malice” is defined as “conduct which

S

intended by the defendant to saunjury to the plaintiff or despicable conduct whjch

is carried on by the defendant with a willend conscious disregard of the rights
safety of others.ld. § 3294(c)(1). “Oppression” is fleed as “despicable conduct t
subjects a person to cruel and unjust hardship in conscious disregard of that |

rights.” Id. 8 3294(c)(2). “Fraud” is defined dan intentional misrepresentation,

deceit, or concealment of a material flaecbwn to the defendamtith the intention or
the part of the defendant of thereby depg a person of propty or legal rights ol
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otherwise causing injury.ld. 8 3294(c)(3).

In this case, Michael Kirby, counder Weir Brothers, received a phone call in

the last quarter of 2013, requesting thatiVBrothers agree to reform the poligy.

Century Surety sent Weir Brothers a letie January 8, 2014, agping to defend Weir
Brothers in the Moody Creek Farms litigati®ubject to a reservation of rights|t
reform the policy. Plaintiff has met its initial summary judgment burdep
demonstrating an “absence of evidetwsupport the nonmoving party’s case” th

Plaintiff acted with “oppression, fraud, or malic&Ctlotex 477 U.S. at 325; Cal. Ciy.

~

Code § 3294(a).

Defendant contends that a jury coufér Plaintiff’'s malice and oppression from

0
of
at

Plaintiff’s failure to inform Defendant iB009 that it had occurrence based coverpge.

Defendant further contends that Pldirdaicted with malice and oppression by seeking

reformation of the policy.

Defendant has failed to come forwamith evidence which would permit the

inference that Plaintiff intentionally coaaled from Defendant in 2009 that the policy

may be occurrence based. There is noexnad in the record to support the inferep

ce

that Plaintiff or any of its agents weae/are of the inclusion of endorsement CBL 1902

(07/08) in the policy in 2009. In additiobefendant has failed to come forward \Atth
ali

evidence to support the allegation that Plaintiff brought this action with m
oppression. Plaintiff's pursuit of an equita remedy to protect its own interests dp
not amount to “despicable conduct” analuct “intended by the [plaintiff] to caus
injury to the [defendant].” Cal. Civ.dde § 3294(c)(1)-(2). Rkally , Defendant has

v/

failed to come forward with evidence whiwould permit the jury to infer oppressian,

fraud, or malice from any deldy Defendant with respect to the Moody Creek Far
litigation. The Court concludes that Defendant has failed to come forward
evidence raising a triable issakfact as to Plaintiff's “oppression, fraud, or malic

D

e Ol

es

e

ms

with

Id. 8 3294(a). Plaintiff's motion for summary judgment on Defendant’'s prayar for
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punitive damages is granted.
D. Plaintiff's Objections to Evidence
Plaintiff objects to portions of the dglarations of Michael Quade, Miche

Kirby, and Robert Weir as admissible opinion or argumertseeECF No. 22-2. The

Court did not consider the argumentsopinions of these individuals in ruling ¢
Plaintiff’'s motion for summary judgment.
V. Conclusion

Plaintiff's Motion for Summary Judgme(ECF No. 16) is GRANTED in paf

and DENIED in part. Plaintiff's motion for summary judgment on Defendant’s p
for punitive damages is GRANTED. Plaintiff's motion for summary judgme
denied in all other respects.

DATED: April 9, 2015

WILLIAM Q HAYE
United States District Judge
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