Weight v. The Active Network, Inc. et al
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER WEIGHT, an
individual, on behalf of himself and
all others similarly situated,

Plaintiff,

THE ACTIVE NETWORK, INC.
a Delaware corporation; and DOES
1 through 100, inclusive,

Defendants

Presently before the Court is Plaint@firistopher Weight's (“Plaintiff”) Motion
to Remand. (ECF No. 8.) Also before the Court is Defendant The Active Nelwork
Inc.’s (“Active”) Response in Opposition (B No. 10), Plaintiff’'s Reply in Suppo

CASE NO. 14-CV-790 JLS (KSC)

ORDER: (1) GRANTING
PLAINTIFF'S MOTION TO
REMAND; ANDE(I%) DENYING
AS MOOT DEFENDANT'S
MOTIONS TO DISMISS

(ECF Nos. 5, 8, 11)
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t

(ECF No. 15), and Active’s two Motions to Dismiss (ECF Nos. 5, 11). The Court
vacated the hearings set for May Itdalune 5, 2014 and took the matters upder

submission without oral argument pursuantial Local Rule 7.1(d)(1). (ECF Nos.
12, 16). Having considered the pastiarguments and the law, the COGRANTS
Plaintiff's Motion to Remand anBENIES AS MOOT Active’s Motions to Dismiss|
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BACKGROUND*
Plaintiff, a citizen of California, bnigs this consumer-fraud class action aga
Active, a citizen of both California and R&vare. (First Am. Compl. (“FAC”) 11 2-1
ECF No. 7; Notice of Removal { 10, ECF .Nlb) Active operates the sports 3
recreation website Active.co(fthe Website”), which servess the exclusive methd
of online registration for certain events. (FAC § 9, ECF No. 7.)
On or about December 7, 2013, Plaintiff registered for the 2014 San
Resolution 5k and 15k (“the Race”) via the We&hsusing his credit card to pay Actiy

both a $35 registration fee and a $3.61 processing feef 10.) Allegedly without

inst
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N

e

Plaintiff's knowledge or consent, registey for the Race automatically enrolled hjm

in Active’s Active Advantage program (‘¢hProgram”), which provides “discounts
certain travel and outdoor gear” and future rackeks J(L1.) After a thirty-day free trig

period, Plaintiff was charged $64.99 for an annual membership in the Prodda.

Plaintiff alleges that “[s]ince at leBSebruary 2010,” Active has been placi
“in small font near the bottom of the [regation] page, . . . a prchecked selection fc

Class members to enroll in a ‘free trial'tbe Active Advantage program, after which

time Class members would be billed amaal charge of $59.99 (subsequently rai
to $64.99).” (d. § 12.) Plaintiff alleges thabhdusands of California consumers hg
been similarly misled by Active’s practiceld( 14.)

On February 24, 2014, Plaintiff filed thastion in the Superior Court for t
State of California, Gunty of San Diego.Sed\otice of Removal Ex. 1, ECF No. 1-2
In the Complaint, Plaintiff defied the class as “[a]ll Californr@sidentsvho, within
four years of the filing of this Compldinwere enrolled in the Active Advanta
program in connection with a credit or defard purchase they made on the Active.g
website.” (Compl. 14, ECRo. 1-2 (emphasis added).)

On April 4, 2014, Active removdtie action to this CourtSee generalli¥otice

' The facts set forth in this section are drawn exclusively from Plaintiff's First Ame
Complaint (“FAC”). (ECF No. 7). Although certain alterations to the FAC are dispute
facts alleged therein do not differ from those appearing in the original Complaint.
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of Removal, ECF No. 1). Active claimedaththis Court had diversity jurisdictic
because, “[a]ccording to Acis enrollment and payment records, the proposed ¢

n
lass

as defined by Plaintiff, includes many ‘Calihia residents’ who are domiciled in states

other than California or Delaware ficdthus citizens of other statetd. ] 11 (citationg
omitted);seealso Decl. of Stacey Fernandes in Supp. of Notice of Removal
ECF No. 1-3.) On April 11, 2014, Active moved to dismiss.
On April 30, 2014, Plaintiff filed his F&, which defined the class to inclu
“[a]ll individuals who . . . wereitizensof California as of February 24, 2014.” (FA
121, ECF No. 7 (emphasis adil¢ Subsequently, Plaintiff filed the instant Motion
Remand and again moved to dismiss.
LEGAL STANDARD
In cases “brought in a State court of whihe district courts of the United Stal

have original jurisdiction,” @efendant may remove the casdederal district court.

28 U.S.C. 81441(a). However, the removingyhbears the burden of establishing t
federal subject-matter jurisdiction exisiEanrich v. Touche Ross & G846 F.2d 1190
1195 (9th Cir. 1988). Moreover, courts “strictly construe the removal statute g
removal jurisdiction.”"Gaus v. Miles, In¢980 F.2d 564, 566 (9th Cir. 1992) (citatig
omitted). Therefore, “[flederal jurisdiction rsube rejected if there is any doubt a
the right of removal in the first instanceld. (citing Libhart v. Santa Monica Dain
Co,, 592 F.2d 1062, 1064 (9th Cir. 1979)).
In general, “jurisdiction mst be analyzed on the bagif the pleadings filed ¢
the time of removal without referea to subsequent amendmentd/illiams v. Costcd
Wholesale Corp471 F.3d 975, 976 (9th Cir. 2006). Thus, to prevent plaintiffs 1
manipulating the forum, generally “postateval pleadings have no bearing on wheif
the removal was properAbada v. Charles Schwab & C&00 F.3d 1112, 1117 (94
Cir. 2002). However, when a pleading isearded to clarify the original complai
rather than manipulate tHerum, the court can look to the amended complair
determine whether the court exercisedsgiction over the action at the time
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removal. See, e.g.Schuster v. GardneB19 F. Supp. 2d 1159, 1164-65 (S.D.
2003).
ANALYSIS

The Class Action Fairness Act, 28 U.S81332(d) (“CAFA”), grants distrig
courts original jurisdiction over class amts in which (1) the parties are minimal
diverse—in other words, at least one membehefclass of plaintiffs is a citizen of a

state different from any defendant; af®) the amount in controversy exceeds
million. 28 U.S.C. § 1332(d)(2). For purposes of diversity jurisdiction, an indiv

Is the citizen of the state which he is domiciledSee Guinto v. Marce$54 F. Supp|

Cal

—_—

y

$5
dual

276, 278 (S.D. Cal. 1986) (citations omitted).corporation, on the other hand, has

dual citizenship—it is a citizen of both tktate in which it was incorporated and
state in which it has its principal place of busineSse Bank of Cal. Nat'l Ass’n

he

Twin Harbors Lumber Cp.465 F.2d 489, 492 (9th Cir. 1972) (citing 28 U.S.C.

§ 1332(c).

Active is a citizen of both Californiand Delaware, as it acknowledged in its 0
Notice of Removal. (Notice of Removal  HCF No. 1 (citing Copl. 1 3, ECF No
1-2).) Whether this Cotihas jurisdiction over this case therefore depends o

citizenship of the proposed class membdfrevery proposed class member @tazen

wn

n the

of California, then there is no minimal drggy, and the Court must remand this case.

See28 U.S.C. § 1447(c) (“If at any time beforedi judgment it appears that the disti
court lacks subject matter jurisdiction, theecaball be remanded”owever, if the
proposed class members are merelsidentsof California, and therefore include

ct

citizens of other states, then this Couryrhave jurisdiction over the case. Ultimately

at issue is whether the FAC’s revised cldsBnition, redefining the class in terms

of

“citizens” rather than “residents,” constitueesamendment to, or merely a clarificatjon

of, the original Complaint.
If the revision is an aendment, as Active argues, then, pursuaAtitada the
Court cannot rely on the resad class definition in ass®ng its jurisdiction over thi
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matter. See300 F.3d at 1117. Thus, “residentsit being equivalent to “citizens
under federal law, the partiaould be minimally diverseand the Court would hay
had jurisdiction over the case pursuant to CAfAhe time of removal. Accordingl
to support his Motion to Remand, Plaintifbuld have to meet the requirements of
Home-State Exceptidrand provide a factual basis fuis contention that at least tw|
thirds of the proposed class memlaesCalifornia citizens, as requireddgndragon
v. Capital One Auto Finance736 F.3d 880, 884 (9th Cir. 201%3)f the revision is
merely a clarification, on the other hanenhat the time of reaval the class—define
per the FAC, in terms of Californiaitizenship—would be comprised solely
California citizens. Thus, Active being a zén of California as well, minimal diversi
would be lacking, and the Court would be required to remand the case.

In light of the particular facts of this egghe Court finds that Plaintiff's revisic
Is a clarification rather #tn an amendment. As Bchuster where the plaintiff's
amended complaint clarified that he hadmtention of pursuing federal claims, he
Plaintiff's amended complaint merely clargiéhat his original intent was to litigate

behalf of California citizens only.See319 F. Supp. 2d 1159. Plaintiff's origi;]al

Complaint limited the class to a set of Catifia “residents.” (Compl. 114, ECF
1-2). While, under federal law, “resident a$"not equivalent tbdomiciled in"—and,

therefore, also not equivalent to “citizefi—the instant action was originally filed in

the California state court system, which hasquivalent of diversity jurisdiction ar
thus does not require the careful distinchetween “residents” and “citizens.” Indeg¢
people often colloquially use the terraSidence” interchangeably with the wc

~_?Pursuant to CAFA’s Home-State Exception, a district court must decline to eX
jurisdiction over a class action when at least two-thirds of the class members and the d¢
are citizens of the state in which the action was originally filed. 28 U8S1832(d)(4).

%In MondraEgon the Ninth Circuit held that whenpaintiff moves to remand due
the Home-State Cislt _
allegations, when they are challenged by the defendiahat 884 (citations omitted). Rathg
“[a] district court makes factual finding ding jurisdiction under a preponderance of
evidence standard.Id. (citations omlttea%’?af
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“domicile.” Thus, after the action was removetkberal court, Plaintiff filed the FA(
simply to “make clear that he is suingleghalf of California citizens only.” (Mot. t
Remand 2, ECF No. 8-1.)

Active argues that Plaintiff's post-pleadi amendment of the class definition i

an improper attempt at forum manipulatanrd thus should have no bearing on whe
to remand the actiorrather the clas: definition providec in the original Complaint,
which offerec a basi«for federa jurisdiction shoulccontrol (Resp. in Opp’n 10, EC
No. 10.) In so arguing, Active relies extensively dtondragon In Mondragon
however, the plaintiff was suing on behalf ¢&]tl personswho . . . purchased
vehicle in California for personal use totegistered in the Statof California.” 736
F.3d at 883 (emphasis in original). Thlerasing—which does not reference the ¢
members’ residency, domicile, or citizenshigid not provide a similar basis for tl
plaintiff to argue that he intended to limiethlass to California citizens. The definiti

in Mondragonwas indiscriminate as to the domeocof the class members and inste

focused on the vehicles atissue, providiiggificant details about where those vehig
should have been purchased and registerite, on the other hd, the definition is

\J

a

phrased in relation to the class membersribelves and instead, rather inartfuly,

attempts to address the domialiethose persons who meet the class criteria. In
of these significant differences, the Court fildsndragoninapposite.

Having reviewed the record, the Court detmes that Plaintiff did not file hi
FAC to manipulate the forum, brdather to clarify a poirthat happens to bear on t
Court’s jurisdiction. Active points to no camte reason to beliewherwise. In light
of the Court’s interpretation dfie revised class definition as a clarification rather 1
an amendment, the Home-State Exception, upon which Active bases its argume

~ * Compare DomicileMerriam-Webster, http://www.merriam-webster.com/diction;
domicile?show=0&t=1402617799 (last visited June 12, 2014) (defining “domicile”
dwelling place: place of residence: homefi)h ResidenceMerriam-Webster, http://www.
merriam-webster.com/dictionary/residence (last visited June 12, 2014) (defining “resi

ight

|9}
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Hence

as “the act or fact of dwelling in a plat@ some time” or “the place where one actually

lives”).
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not even come into play. Because Rifirpleaded a class limited to Californ

citizens, and because Active is also dif@ania citizen, there is no diversity of

citizenship. Thus, at the time of remowéls Court lacked subject-matter jurisdicti
over this action. Accordingly, pswant to 28 U.S.C. § 1447(c), the CABRANTS
Plaintiff's Motion to Remand.

CONCLUSION

In light of the foregoing, the Cou@RANTS Plaintiff's Motion to Remand|.

Accordingly, the CoutHEREBY REMANDS this action to the Superior Court for t

County of San DiegoMoreover, in light of the Courd’ disposition of this matter, the

CourtDENIES AS MOOT Active’s Motions to Dismiss.
ITIS SO ORDERED.
DATED: June 27, 2014

norable Janis L. Sammartino

ited States District Judge
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