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5/ICE-El Centro et al O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MUTHU SUKUMARAN, Case No. 14-cv-00967-BAS(IJMA)

Plaintiff, ORDER GRANTING
DEFENDANT FREDDY
CARRENO’S MOTION TO

V. DISMISS FOR LACK OF
PROSECUTION PURSUANT TO
U.S. DHSICE-EL CENTROET FED. R. CIV. P. 41(b)
) (ECF No. 34)
Defendants.

Plaintiff Muthu Sukumaran (“Plaintiff”), proceedingro se andin forma
pauperis, commenced this civil rights action on April 17, 2018e(ECF Nos. 1, 6.
Presently before the Court is a motiordismiss for lack of prosecution pursuan
Federal Rule of Civil Procedure 41(b) tiley Defendant Freddgarreno. (ECF N¢
34.) No opposition was filed.

The Court finds this motion suitablerfdetermination on the papers submit
and without oral argumentee Civ. L.R. 7.1(d)(1). For the reasons set forth be
the CourtGRANTS Defendant Carreno’s motion to dis® pursuant to Federal R
of Civil Procedure 41(b).
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l. BACKGROUND

Plaintiff, previously an immigratn detainee at the U.S. Department of
Homeland Security’s Immigration and &ams Enforcement’s Processing Center in
El Centro, Californid,commenced this civil rightaction on April 17, 2014. (ECF
No. 1.) On August 29, 2014, the Court disgad without prejudice Plaintiff's claims
against all defendants except for Defendaniisl, Chan, and Carreno. (ECF No.|6.)
On October 24, 2014, Defenda@arreno filed an Answeép the Complaint. (ECF
No. 8.) On November 12, 2014, Defendantl filed a motion to dismiss for la¢k
of jurisdiction, which was granted wiftrejudice on May 15, 2015. (ECF Nos. [11,
31.) Plaintiff, through the United States Marshal Service, was unable to| serve
Defendant Chan.Ste ECF Nos. 28-30.)

Plaintiff participated in a Cas Management Conference (“CMC”) pn
December 8, 2014. (ECF No. 13.) Afixfendant Auhl was dmissed, a telephonjic
CMC was set by United States Magistrate JutigeM. Adler for dne 3, 2015. (ECF
No. 32.) The CMC did not go forward dueRtintiff's failure to appear. (ECF No.
33.) Defendant Carreno represents thatdiscovery has been conducted and no
depositions have been set irstbase. (ECF No. 34 at4$.) On November 23, 2015,
Defendant Carreno filed a motion to dissifor lack of prosecution pursuant to
Federal Rule of Civil Procedure 41(b) wéthearing date of January 19, 2016. (ECF
No. 34.) Plaintiff did not file an opposition.
. LEGAL STANDARD

Federal Rule of Civil Procedure 41(bppirdes that “[i]f the plaintiff fails to
prosecute or to comply with these rulesaocourt order, a dendant may move to
dismiss the action or any claim against iEéd. R. Civ. P41(b). “Dismissal under
Rule 41(b) is a sanction, to be impdsonly in ‘extreme circumstances.Edwards
v. Marin Park, Inc., 356 F.3d 1058, 1063 (9th Cir. 2004)tihg Dahl v. City of

1 Plaintiff filed a Notice of Changef Address to a location in Maryland
on March 4, 2015. (ECF No. 26.)
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Huntington Beach, 84 F.3d 363, 366 (9th Cir. 1996))nder Ninth Circuit precedent,
a district court must consider the following factors before involuntarily dismissing a
case: “(1) the public’'s interest in expediis resolution of litigation; (2) the court’s
need to manage its docket; (3) the riskhodjudice to the defendants; (4) the public
policy favoring disposition of cases on theierits; and (5) the availability of less

drastic alternatives.”Yourish v. Cal. Amplifier, 191 F.3d 983, 990 (9th Cir. 1999)

(citing Hernandez v. City of El Monte, 138 F.3d 393, 399 (9th Cir. 19983%ke also
Nealy v. Transportacion Maritma Mexicana, SA., 662 F.2d 1275, 1278-79 (9th Ci

1980). Dismissal will be affimed where at least fouadtors support dismissal, |or

r.

where at least three fact@songly support dismissald. Although preferred, it is
not necessary for a district court to makeleit findings in orde to show that it has
considered these factorkd.
[ll. DISCUSSION

Upon consideration of the factors, theut finds that all of the factors, with
the exception of the public policy favoringsdbsition of a case on its merits, strongly
support dismissal. Plaintiff has not appshin this case since March 4, 2015, when
he filed a Notice of Céinge of Address. Sée ECF No. 26.) He failed to appeatr at
the CMC on May 15, 2015.S¢e ECF No. 33.) Defendar@arreno represents that
“[P]Jlaintiff has done nothing to prosecutes case” since the CMC on December 8,
2014. (ECF No. 34-1 at 1 9.) Given Ptdiis failure to prosecute his case for oyer
a year, the Court finds the public’s intergséxpeditious redation of litigation ang
its own need to manage its dotk&ongly support dismissal.

The factors which consider the riskprejudice to Defendant Carreno and|the
availability of less drastic alteatives also strongly suppalismissal. Plaintiff beafs
the burden of presenting evidence excusing his delay in prosecuting hisSease.
Nealy, 662 F.2d at 1280-81. Plaintiff has mgposed this motion or presented any
evidence excusing his delay. “[l]f the plafhproffers no pleading or presents no

proof on the issue of (reasonablenesgtiefdelay]), the defendant wind.d. at 128(
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(citing Lariosv. Victory Carriers, Inc., 316 F.2d 63, 67 (2d Cir. 1963)). The bur
of production does not shift the defendant to show k#ast some actual prejudi
unless Plaintiff proffers a non-frilmus excuse for his delaySee id. at 1281
Therefore, Defendant Carreno was not reguteepresent evidence of some ac
prejudice. However, as Defdant Carreno pointed out, this is a civil rights actio
which Plaintiff claims Defendant Carreno \atéd his constitutional right to adequ
medical care while in custly, and in the approximately twenty-two (22) mor
since the filing of the Complaint, “[w]itreses have likely relocated . . . ; memo
concerning [P]laintiff's stay at the detemi facility have likely faded; and eviden
may no longer exist (i.e., [Rintiffs medical file) give that [P]laintiff was :
temporary detainee, and hascs relocated to Maryland.lECF Nos. 34-1 at {1
and 6 at p. 13.) Given Plaintiff's lengthpd unreasonable delayhich he has faile
to excuse, and the high possibility of jdice to Defendant Carreno, the Court fi
these factors strongly weigh in favor of dismis$&e Alexander v. Pac. Mar. Assoc.,
434 F.2d 281, 283 (9th Cit971) (“Unreasonable delayeates a presumption
injury to [a defendant’s] defenses.”).

Lastly, Plaintiff's failure to appeaat the telephonic CMC, pursue discove
or oppose this motion does not leave the €Caith less drastic alternatives. As |
Court finds that four of the five factorsangly weigh in favor oflismissal, the Cou
GRANTS Defendant Carreno’s motion to dismiss.

IV. CONCLUSION & ORDER

Based on the foregoing, the Co@RANTS Defendant Carreno’s motion
dismiss pursuant to Federal RuleGi¥il Procedure 41(b) (ECF No. 34).

IT1S SO ORDERED.

DATED: February 3,2016 ( itlia (= }f}ﬂzf’b‘( |

Hot. Cynthia Bashant
United States District Judge
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