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CARLOS RIOS,

V.

DANIEL PARAMO, et al.,

Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

Case No.: 14-cv-01073-WQH (DHB)

Plaintiff,
ORDER:

(1) DENYING MOTION FOR

DEFAULT JUDGMENT (ECF NO.
Defendants.  89);

(2) DENYING MOTION FOR
ORDER RE: SERVICE (ECF NO. 95);
AND

(3) DENYING MOTION FOR
APPOINTMENT OF COUNSEL
WITHOUT PREJUDICE (ECF NO.
97)

On April 18, 2016, Plaintiff filed a Motiofior Default Judgment. (ECF No. 8¢
On June 29, 2016, Plaintiff filed a Motion Regarding Service. (ECF No. 95.) On |
2016, Plaintiff filed a Motion for Appointmerf Counsel. (ECF No. 97.) Having re
and considered the moving papers, tfeg reasons set forth below, the CADENIES
Plaintiff's Motion for Default JudgmenBDENI ES Plaintiff's Motionfor Order Regarding

Service; andENI ES Plaintiff's Motion for Appointment of Counsel without prejudice.

1
14-cv-01073-WQH (DHB

104

.)
uly 1
ad

L4

A\1”4

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2014cv01073/441347/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2014cv01073/441347/104/
https://dockets.justia.com/

© 00 N oo o A W N P

N NN RN NN DNNNRRR R R R B R B
0w N O OO N~ W NP O O 0N O 0 W N B O

I BACKGROUND

Plaintiff, a state prisoner incarceratatlthe R.J. Donovagorrectional Facility
(“RJID”), commenced this action on April 28014 by filing a Complaint and motion f
leave to proceeth forma pauperis. (ECF Nos. 1, 2.) OAugust 14, 2014, the Honoral
William Q. Hayes granted Plaintiff’'s motion for leave to proceefbrma pauperis and,
following an initial screening of the Conaint pursuant to 28 U.S.C. 88 1915(e)(2) «
1915A(b), directed the U.S. Marshal to setite Complaint on Plaintiff's behalf. (EC
No. 5.)

Plaintiff filed a Motion for Temporary Réasining Order and Rfiminary Injunction
on October 8, 2014. (ECF No. 20.) Dadants filed a Motiorfor Partial Summary
Judgment on November 24, 2014, pursuant tkeFa Rule of Civil Procedure 56, argui

Plaintiff failed to exhaust all of his adminidtikee remedies prior to filing suit. (ECF Np.

34.) On the same date, Defendants alsd fleMotion to Dismiss Plaintiff's Complair
pursuant to Federal Rule of Civil Procedd&b)(6). (ECF No. 35.) On Septembel
2015, Judge Hayes granted inrtpand denied in part Dendants’ Motion for Partig
Summary Judgment, granted in part and deimi@art Defendants’ Mion to Dismiss, an(
denied Plaintiff's Motion for Temporary Reaining Order and Preliminary Injunctio
(ECF No. 63.)

On October 20, 2015, Plaintiff filed hisrst Amended Complaint (“FAC”). (EC
No. 64.) Inthe FAC, Plaintithrings claims against thirtestaff members at RID, alleqgir
they engaged in an ongoing conspiracy to threatehharass him, in violation of his st;
and federal constitutional rightsd privileges, in retaliatiofor Plaintiff having filed g
previous civil rights lawsuit in thidistrict and prison grievancesse¢id.) Plaintiff asserts
federal legal claims under therst, Fifth, and FourteentAmendments, in addition to
claim under the Americans witDisabilities Act (“ADA”). (Id. at Y 54-59.) Plaintif
seeks money damages and dectayaand injunctive relief. I¢l. at pp. 28-30.)

On January 15, 2016, Defendants filed a Motion for Partial Summary Judg

pursuant to Rule 56, again arguing Plaintéfled to exhaust all of his administrati
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remedies prior to filing suit (ECF No. 74nd a Motion to Dismiss the FAC pursuant

Rule 12(b)(6) (ECF No. 73). The Coussued a Report and Recommendation to J
Hayes on both motions on July 15, 2016. (BF-98.) This Report and Recommendal
and related objections are curremignding before Judge Hayes.
[I.  ANALYSIS

A. Moaotion for Default Judgment

On April 18, 2016, Plaintiff filed a Madin for Default Judgment pursuant to Fedj
Rule of Civil Procedure 55(a) afo). (ECF No. 89.) Plairffirequests that the Court enf

to
idge

ion

bral

er

default due to Defendants’ farkito plead or otherwise def@, pursuant to Federal Rules

of Civil Procedure 8(d), 11(c), and 12(a)(1), (a)(2), (b), and (. at 1.)
The entry of default under Rule 55 of fhederal Rules of Civil Procedure is proj

“[w]lhen a party against whomjadgment for affirmative relieis sought has failed to plei

or otherwise defend, and thatlfse is shown by affidavit or berwise.” Fed. R. Civ. R.

55(a). Under Rule 12, Defendants timely seraedsponsive pleading to Plaintiff's FA
SeFed. R. Civ. P. 12%eealso ECF No. 71. Accordingly, ery of default is improper.
Although titled a Motion for Default JudgmienPlaintiff also seeks to strik

Defendants’ replies in support of their M for Partial Summaryudgment and Motio

to Dismiss the FAC as untimely, as well ascens under Rule 1However, Defendants

replies were timely filed. See ECF Nos. 75, 85, 86.) Theplees were due no later th:
March 15, 2016, and werdefd on the docket on March 12016, with Certificates g
Service indicating they were “caused to beladhin the Office othe Attorney General’
internal mail system” to Plaintiff on that dateSe€ id.) To the extent Plaintiff receive
the replies later than Mardb, 2016, he suffered no prejudaeno response to the repl
was permitted. According] the Court declines to strike the repli€See Shame on You
Prods., Inc. v. Elizabeth Banks, 120 F. Supp. 3d 1123, 1145-46[CCal. 2015) (declining
to strike late filed replies alnt evidence of actual prejudic€jv. L.R. 5.2. Because th
filings were timely, and Plaiiit does not asserg other grounds for sanctions under R

11(c), the Court finds sanctions are unwarranted.
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For the foregoing reasons, Plaintiff's Motion for Default JudgmeD&HNII ED.

B. Motion For Order Regarding Service

On June 29, 2016, Plaintiff filed a Motiesaquesting an order instructing the CI
to serve any and all further orders or judgms with a Proof of Service and via U
Certified First Class Mail with return receipt(ECF No. 95.) Plaintiff argues th

brk
.S.

at

Defendants are engaged in an ongoing coaspito obstruct Plaintiff’'s access to the

courts, and that Defendant Paw@and his subordinates haa&en adverse actions agai
Plaintiff in other cases which havesulted in irreparable injuryld. at pp. 1-2.) Plaintif
contends that irreparable injury is ligah this case absent a court orddd. at 2.)

Upon review of the Motion and dockethe Court finds Plaintiff has ng
demonstrated that irreparable injury is likéby result in this casabsent a Court ord
instructing special service. There is no indmathat Plaintiff has failed to receive a
Court order or other filing served in this cas&loreover, in the cadelaintiff cites as ar
example of irreparable injurygios v. Paramo, Case No. 15-cv-01331-BAS (RBB) (S.
Cal.) (“Habeas Case”), any ailed injury was reparableSde Habeas Case, ECF Nos. |
32.) Accordingly, the CouDENIES Plaintiff's preemptive Motion requesting an or¢
for special service.

C. Motionto Appoint Counsel

On July 7, 2016, Plaintiff filed a Motion Requesting the Appointment of Cou
(ECF No. 97.) Plaintiff, who is proceedimyo se andin forma pauperis, argues tha
appointment is necessary for the following m@s (1) he is unable to afford counsel,;
the issues involved in the caame complex; (3) his ability tmvestigate the facts, condu

discovery, and cross-examine vasgses is limited; (4) his caBas merit; (5) his ability t¢

1 This is in contrast tor@ther case cited by PlaintifRjosv. Paramo, Case No
13-cv-02455-WQH (JMA) (S.D. Cal.) Rios I1"), in which Plaintiff claimed he had n(
received a specific court order.Se¢ Rios II, ECF Nos. 42, 46.) The court thereft
instructed that particular order, and the oglanting the request, sent via U.S. Certifies
First Class Mail with return receiptld( at ECF No. 46.)
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understand English is extremdityited and he lacks educatiof) he has a mental iline
and learning disabilities that would make it difficult for him to represent himself; ar

he has limited access to tlaav library as an Extended @uatient Program inmate.ld()

)
w

1d (7)

Plaintiff attaches to his Motion a Gene@iirono placing him on the institution’s Learning

Disabled list due to a reading disability, psyctyiatotes, and prior requests for assistg
of counsel. Id. at Exh. 1.)

Generally, a person has no rightcmunsel in civil actionsPalmer v. Valdez, 560

F.3d 965, 970 (9th Cir. 2009). Districts counsve discretion pursuant to 28 U.S.Q.

1915(e)(1), to “request” that an attornepnmesent indigent civil litigants upon a showi
of exceptional circumstanceld; seealso Terrell v. Brewer, 935 F.2d 1015, 1017 (9th C
1991). “When determining vather ‘exceptional circumstances’ exist, a court n
consider ‘the likelihood of sucess on the merits as welltag ability of the petitioner t
articulate his claimgro se in light of the comfexity of the legal issues involved."ld.
(quoting Weygandt v. Look, 718 F.2d 952, 954 (9th Cif983)). “Neither of thes
considerations is dispositive andgtiead must be viewed togethetd. (citing Wilborn v.
Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986)).

Plaintiff has litigated this case for over twears without assistance of counsel.
that time, Plaintiff has demonstrated a mibra@n sufficient ability taarticulate his claim
and understand the arguments, as demoadtray his oppositions and objections
Defendants’ motions to dismiss andtioas for partial summary judgmengeg ECF No.
41, 46, 57, 62, 82, 83, 100.) Ithough the legal issues inishcase are not complex, t

number of defendants and claimske prosecuting the casemmcomplicated. Howeve

nce

ng

nust

e

lv2)

to

he

I

Plaintiff's filings demonstrate an ability tosfinguish between the defendants and to apply

relevant law to a variety of facts. Moreoyére need for discovery to develop the fe
does not automatically qualify the igsuin the case as compleSee Wilborn, 789 F.2d a
1331.

While the Court acknowledges that Plaintifhy suffer from mental illness, Plaint
has not provided the Court with any evidetitat his mental iliness is causing a curt
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inability to understand court orders or sufficierdlyiculate his claims, or that his statug
an Extended Outpatient Program inmatpresventing him from filing timely motions ar|
responses. Further, Plaintiff has not denrated a likelihood of success on the me
Although some of his claimmay be exhausted and sufficigrpleaded, Plaintiff has ng

yet survived a motion for summgajudgment on the meritsSee Garcia v. Snith, No.

10cv1187 AJB(RBB), 2012 WL 2499004t *4 (S.D. Cal. June 27, 2012) (denying mofi

to appoint counsel, finding that although thoféehe plaintiff's clams survived a motio

to dismiss, “it is too early to determirike likelihood of success on the merits,” 4

“[w]ithout more, it is not certain whether amf [the plaintiff's] causes of action wil

survive summary judgment”). Thus, Plafihhas not demonstrated the “exceptio
circumstances” required ford¢lCourt to appoint counsel.

In light of Plaintiff's demonstrated abilityo articulate his claims and failure
demonstrate a likelihood of success on the matithis stage, Plaintiff’'s Motion for th
Appointment of Counsel IBENIED without prejudice.

1. CONCLUSION

For the foregoing reasons, the CoMENIES Plaintiff's Motion for Default
Judgment (ECF No. 89DENIES Plaintiff's Motion for Order Regarding Service (E(
No. 95); andDENIES Plaintiff’'s Motion for Appointmenif Counsel without prejudic
(ECF No. 97).

IT1S SO ORDERED.
Dated: August 11, 2016

DAVID H. BARTICK
UnitedStatedMagistrateJudge
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