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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CARLOS RIOS,
CDCR E-52249,

Plaintiff,
VS.

DANIEL PARAMO; J. BEHRA,;

E. BENYARD; M. CAVAZQOS; ABAD,;

M. ZUNIGA; RUTLEDGE; E. ALVARE/Z;
K. SPENCE; A. ALLAMBY; ALAN
HERNANDEZ; W. SUGLICH; A.A.
JONES; E. CORTEZ; R. OLSON; J.
RAMIREZ,

Defendants

HAYES, Judge:

The matters before the Court are: (1) nhation to dismiss for failure to state
claim filed by all Defendants (ECF No. 78}) the motion for partial summary judgmse
for failure to exhaust file by all Defendants (ECF N@4); and (3) the Report ar
Recommendation issued by United States Btagfie Judge David H. Bartick (ECF N

98).
|. Procedural Background

Civil No. 14cv1073 WQH (DHB)

ORDER

On April 28, 2014, Plaintiff Carlos Rios commenced this action by filing a
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rights complaint pursuant to 42 U.S.CL 383 and a motion for leave to proceetbrma
pauperis(“IFP”) in this Court. (ECF Nos. 1, 2).

On October 20, 2015, Plaintiff filed a fimmended complaint (“FAC”). (ECF N
64). Plaintiff asserts several claims agithirteen RID staff members naming
following RJD staff as defendants: (1) WandDaniel Paramo, (2) Correctional Offig
J. Behra, (3) Facility Captain E. Benyafd) Correctional Officer M. Cavazos, (
Correctional Officer Abad, (6) Correctidn®fficer M. Zuniga, (7) Correctionsg
Lieutenant A. Allamby, (8) Qkf Deputy Warden Alan Hernandez, (9) Associate Wa
W. Suglich, (10) Correctional Officer A.Aodes, (11) Correctional Officer E. Corte
(12) Appeals Coordinator R. Olsonnda (13) Appeals Coordinator J. Ramil
(collectively, “Defendants”).Defendants are being sued in their individual capad
only. SeeECF No. 64 at 11-12. Plaintiff allegdsat Defendants lva& engaged in &
ongoing conspiracy to threaten and harass mnvjolation of his state and fede
constitutional rights and privilegas,retaliation for Plaintifhaving filed a previous civi
rights lawsuit in this district and pris@rievances against Defendants and other
staff. Plaintiff aserts federal legal claims undee tkirst, Fifth, and Fourteen|
Amendments, in addition to a claim undex fkmericans with Disabilities Act (“ADA”)
Plaintiff seeks money damages atetlaratory and injunctive relief.

In his FAC, Plaintiff incorporates by fexence the documents attached to
Complaint. Id. at 2, n. 1. Althoughypically “[a]ll amended pleadings must conts
copies of all exhibits referred to in suaimended pleadings[,] . . . [p]ermission may
obtained from court . . . for the removal afyaexhibit or exhibits attached to pri

pleadings, in order that the same may tt@ched to the amended pleading.” Civ. L.
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15.1(a). Inaccordance with dizocal Rule 15.1(a), the Court grants Plaintiff's implied

request to consider all exhibits attachedhito Complaint as attached to his FASee
ECF Nos. 1-1, 1-2.

OnJanuary 15, 2016, Defemts filed a Motion for Partial Summary Judgment
Failure to Exhaust (ECF No. 74) and a Meatito Dismiss (ECF No. 73). On Februd
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11, 2016, Plaintiff filed responses in oppositigeCF Nos. 82, 83). On March 11, 20
Defendants filed replies. (ECF Nos. 85, 86).

On July 15, 2016, United States Magistrdudge David H. Bartick issued t
Report and Recommendation, recommending that the motion for partial sul
judgment be granted in part and denie@ant, and the motion to dismiss be grante
part and denied in part. (ECF No. 98). Iy 28, 2016, Plaintiff filed objections to ti
Report and Recommendation. (ECF No. 100n August 8, 201@)efendants filed
objections to the Report and RecommendatifaCF No. 102). On August 8, 201
Defendants filed a reply to Plaintiff's agtions. (ECF No. 103). On August 15, 20
Plaintiff filed a reply to Defendants’ objections. (ECF No. 105).

ll. Legal Standard

The duties of the district court ilmnection with a report and recommendatiol
a magistrate judge are settfoin Federal Rule of CivProcedure 72(b) and 28 U.S.
8 636(b). The district judge must “make axd&o determination of those portions of {
report ... to which objection made,” and “may accept, rejeot modify, in whole or in
part, the findings or recommendations mad#keymagistrate.” 28 U.S.C. § 636(b). T
district court need not review de nothmse portions of a Report and Recommends

to which neither party objectS§ee Wang v. Masaitid16 F.3d 992, 1000 n.13 (9th Qi

2005);U.S. v. Reyna-Tapi&28 F.3d 1114, 1121 (9th Cir. 20@8h banc) (“Neither th
Constitution nor the [Federal MagistratestjAequires a district judge to review,

novo, findings and recommendations thatpgheies themselves accept as correct.”).

[ll.  Motion for Partial Summary Judgment (ECF No. 34)

Defendants move for partishmmary judgment in their favor against Plaintiff
to Plaintiff's failure to exhaust his adminigixee remedies as to all but one of his clai
before filing this lawsuit. Defendants concede that Pldif exhausted his retaliatio
claim against Officer Zunige&beeECF No. 74-1 at 13. The magistrate judge recomm
that summary judgment be granted in @artl denied in part. The magistrate juc
recommends that summary judgment be w@ras to the following claims becay
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Plaintiff failed to exhaust atlable administrative remedigd) conspiracy, retaliatior]
and denial of access to courts claims against Defendants Olson and Rami
conspiracy, retaliation, and due process claganst Defendant Behra arising out of
allegedly false statement contained inQI3C-128A disciplinary report; (3) conspirad

retaliation, and denial of access to courdsns against Defenda®uglich and Paramo;

and (4) Conspiracy, retaliatioand due process claims aggtiDefendant Abad arisin
out of the July 23, 2013 UCC hearing. (ECF No. 98 at 45-46).
A. Defendants’ Objections
I. May 22, 2012 Appeal

ez;
the
Y,

g

Defendants object to the magistrate judgeisclusion that there remains a dispute

as to whether the May 22, 2012 grievamaes properly filed and whether there 1
generally available administrative remediegetively available to Plaintiff. Defendan
contend that Plaintiff's “unsupported oath that he filed a formal grievance but

received a response is not sufficient to creatassue of fact.” (ECF No. 102 at 6).

Defendants contend that Plaintiff admittedtthe only submitted a Citizen’s Complai
not a formal grievanceld. at 7. Defendants contendatifPlaintiff failed to properly
complain about the alleged lack of response to his May 22, 2012 grievddcat'7.

Defendants assert that Plaiffiled grievances about thadk of response to his May 2

Complaint, but the grievancess screened out for deficieasiand that Plaintiff faile

to correct those deficiencies. Defendantseodthat the Court should find that Plaing

failed to exhaust his claims against Defendant Behra.
The magistrate judge found that Plainsiffore under oath that he filed the M
22, 2012 grievance. The magistrate judge noted that Plaittaffheed a California

Department of Corrections and Rehabilitation (“CDCR”) Form 602 to his CitiZ

Complaint and that the Form 602 was neg®en a Log number or entered into f{
prison’s tracking system. The magistrate judgecluded that Platiff's allegation that
he never received a response to his May 22, 2012 grievance, created a dispuy
whether remedies “unavailable” and therefexcuses the failure to exhaust.
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The Prison Litigation Reform Act (“ARA”) amended 42 U.S.C. § 1997e(a)
provide that “[n]o action shiebe brought with respect frison conditions under sectiq
1983 ... by a prisoner confined in any jarison or other correctional facility until sug
administrative remedies as are availake exhausted.” 42 U.S.C. § 1997e(a). “[T|
PLRA therefore does not reqeiexhaustion when circunasices render administratiy
remedies effectively unavailableSapp v. Kimbre)l623 F.3d 813, 822 (9th Cir. 201
(internal quotation marks omitted). “Whengan administrators thwart inmates frg
taking advantage of a grievance processufh machination, misrepresentation,
intimidation,” administrative rentBes are effectively unavailable.

Ross v. Blakel36 S. Ct. 1850, 1860, 195 L. Ed. 2d 117 (2016)

In a sworn declaration, Plaintiff statdtht he filed a “staff complaint/grievanc
on May 22, 2012. Plaintiff attaches to his FAC a “Citizen’s Complaint” as well
Form 602. (ECF No. 1-1 at 4-8). The recehdbws that Plaintiff filed several Form 2
requesting information about the sigbf his May 22, 2012 grievanc8eeECF No. 1-1
at 32, 34-37. Each time, Plaintiff statedtthe had not receiveshy response to his M3

D

as
2s

Ly

22 grievance. Defendants hawat provided any evidence that Plaintiff was ever given

any information about the stet of his May 22 gevance. The failure to respond t(
grievance makes remedies “unavailable” amddfore excuses the failure to exhaGse
Sapp v. Kimbre]l623 F.3d 813, 822 (9th Cir. 2010). The magistrate judge cortf
concluded that there remains facts impdig as to whether the May 22 grievance )
properly filed and whether administrative remedvese effectively available to Plaintif
The Court finds that Defendants have ndisfiad their burden of demonstrating tk
Plaintiff failed to exhaust available admstrative remedies concerning Plaintif
retaliation and conspiracy claims agaibstfendant Behra arising out of Defend
Behra’s involvementin “plaming] and plant[ingh controlled contraband in the inmat

open work area to injure, oppress, or intimedgRlaintiff],” which resulted in Plaintift

losing his job assignmentSeeECF No. 1-1 at 6-7. Defendants’ motion for summ
judgment is denied.
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ii. Grievances Filed August 5 and August 21, 2013
Defendants object to the magate judge’s conclusionahthere remains facts
dispute as to whether the August 5 andyést 21, 2013 grievances were properly f

and whether there were gerlgravailable administrative reedies effectively available

to Plaintiff. Defendantsantend that the magistratedge wrongly relied on Plaintiff’
sworn statement and that Plaintiff's “unsupported oath, with nothing more, w3
sufficient to raise a question of fact aboutettter he filed the grievances . ...” (E
No. 102 at 9). Defendants contend that“dnadisputed records show that instead
sending the grievances to the Appeals Office.dt Donovan for arfst-level review .
. [Plaintiff] sent the grievares to the Inmate Appeals Badmnin Sacramento, which on
conducts third-level reews after a grievance has bgaesented at both the first a
second level at the institutiond. at 9.

The magistrate judge concluded that, ghtiof Plaintiff's sworn statement that
filed his August 5 and August 21 appeals bweneeceived responses, Plaintiff satisf]

his burden of demonstrating administrative rdiag were effectivglunavailable to him|

The magistrate noted that “Plaintiff mayleamproperly submitted these appeals dire
to the Inmate Appeals Branch in an atf# to bypass the first level of review.”

The record shows that PlaintiffAugust 5 and Augus?l appeals were n(
assigned log numbers. (ECF No. 1-1 at 88, §i)hese appeals, Plaintiff submitted b
Forms 22 and Forms 602. Both Form 22ssagned as received by a “R. Dopwelld.
Both Form 22s state that Plaintiff “mailed/delivered” the Form 602s. Both Form
are stamped as being “Received” on January 16, 2014 by the Inmate Appeals
which indicates that Plaintiff may have ingperly submitted these appeals directly to
Inmate Appeals Branch in an attertgpbypass the first level of revievd. at 89. Ever
if Plaintiff submitted the Form 602s to theamg location, Plaintiff asserts that he ne
received any response. The failure resspond to a grievance makes reme
“unavailable” and therefore excissthe failure to exhausSee SapB23 F.3d 813, 82
(9th Cir. 2010). The magistrate judge emtty concluded that there remains factd
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dispute as to whether these grievanaese properly filed and whether there were

generally available administrative remedie®etiively available to Rintiff as to these

appeals. The Court concludes that Defnts have not satisfied their burden
demonstrating that Plaintiff failed texhaust available administrative remecd

of

ies

concerning Plaintiff's equal protection, disaination, ADA, retaliation, due process, and

conspiracy claims against Defendants Beny@al/azos, and Paramo arising out of
July 23, 2013 United Classification Commit{eddCC") review. Defendants’ motion fg
summary judgment is denied.

lii. Grievance Log No. 12-3429

On November 19, 2012, Plaintiff filedFeorm 602 appeal that was assigned
No. 12-3429. (ECF No. 1-1 at 80). Plaintiff alleged that on November 5, 20]
notified Defendant Abad in a Form 22 thiaintiff was requesting a UCC review
determine Plaintiff's privilege and work assignment. Ri&ff alleged that he ha
notified Defendant Abad durg an October 2012 personal interview that Plaintiff
“been waiting for over 6 months to be sdbke[d] for a Classification Committee witho
any results.”ld. On December 28, 2012, Defendddtson and Ramirez rejected app
Log No. 12- 3429 at the first level of rew because the appeal was missing necef
supporting documents, including the “12&€0 Removal from job” and the “CDC
Form 22 complete through section Od. at 81.

Defendants object to the magistrate juddi@ging that “a genuine factual dispu
exists regarding whether the appeal ddwve included the TCR Form 22 complet
though section Di.e., the supervisor’s response, when the evidence Plaintiff su
indicates that Plaintiff never received gaasse to his request.” (ECF No. 98 at 31-3
Defendants contend that Plaintiff “should hé#wveught this shortcoming to the attenti
of the Appeals Coordinators.” The Court finds that an administrative remedy
available where a prison official directs eamate to accomplish the impossible a
prerequisite to exhesting that remedySee Albinp747 F.3d 1162, 1171 (9th Cir.) (“T
be available a remedy must be available piatical matter; it must be capable of u
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at hand.”). Even assuming the appeal was propeejected because the “128 UCC

Removal from job” form was not attachede tGourt finds a genuine material disp

te

exists as to whether Plaintiff should haeb required to continue pursuing this appeal

through the administrative press when he was instructed that he must attagh ¢

allegedly non-existent document to lappeal. Defendant’'s motion for summary

judgment is denied.
B. Plaintiff's Objections
I. Grievance Log Nos. 12-1879 and 13-1008

Plaintiff objects to the magistrate judgetaclusion that Plaintiff failed to exhayst

Log Nos. 12-1879 and 13-1008. Plaintiff cemdls that Log No. 12-1879 was impropgrly

screened out because it was untimely. Hfarontends that he complained about
screen out of Log No. 12-1879 in Ld¢p. 13-1008, but Log No. 13-1008 was a
improperly screened out.

The record shows that Plaintiff fildadbg No. 12-1879 on Jul, 2012, and that

the

SO

t

was cancelled at the first level of review fmtimeliness. (ECF No. 1-1 at 26). On
December 6, 2012, Plaintiff filed Log No. 1808, in which he argued that Log No. 12-

1879 was cancelled in errdd. at 43. In Log No. 12-1879, Plaintiff also alleged tha]
never received a response to his May 22, 2fd@ral and set forth the history of
administrative proceedingd.og No. 12-1879 was regted at the first level of revie
because it involved multiple issues am@s “obscured by pointless verbiage
voluminous unrelated documentationd. at 40-41. There 130 evidence in the recol
that Plaintiff sought a second level of rewi Plaintiff failed to exhaust availab
administrative remedies as to appeal Log Nos. 12-1879 and 13-0108.
ii. Grievance Log No. 12-2759

Plaintiff objects to the magistrate judgetnclusion that Plaintiff failed to exhad
Log No. 12-2759. Plaintiff contends thatdmmplained about the screen out of Log
12-1879 in Log No. 12-2759. Plaintiff camds that Log No. 12-2759 was impropeg

screened out.

-8- 14cv1073 WQH (DHB)

[ he
NisS
v
or
d

le

st
NO.




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

The record shows that Plaintiff did nmimplain about the wrongful cancellati

of Log No. 12-1879 in Log No. 12-2759. (EGI. 1-1 at 28). Té record shows that

Log No. 12-2759 was rejected at the filstel of review because it was missi

DN

ng

necessary supporting documents, involved mleligsues, and concerned an anticipatec

action or decisionld. at 29-31. There is revidence in the recottat Plaintiff appealed
to the next level or that Log No. 12-2759snieproperly rejected. Plaintiff failed to

exhaust available administrative remedies as to Log No. 12-2759.
iii. Grievance Log No. 13-00372

Plaintiff objects to the magistrate judgetaclusion that Plaintiff failed to exhayst

grievance Log No. 13-00372. Plaintiff cents that his grievance was impropearly

screened by Defendants Olson and Ramireiolation of California Code o
Regulations, Title 15, § 3084.7(d)(1)(A) becatise grievance brings claims agai
Olson and Ramirez. Plaintiff contendsttDefendants improperly screened out

grievance.

if
nst
his

The record shows that Plaintiff bringdaims against Defendants Olson and

Ramirez in Log No. 13-00372 and that griege was screened by Olson and Rami
(ECF No. 1-1 at 70-72). California Code of Regulations, Title 15, § 3084.7(d)(]
provides:

(1) Appeal responses shall not beiegved and approvkeby a staff person
who: (A) Participated in the event@ecision being appealed. This does not
preclude the involvement of staff who yraave participated in the event or
decision being appealed, so longthsir involvement with the appeal
response is necessary in order determine the facts or to provide
administrative remedy, and the stpéfrson is not the reviewing authority
and/or their involvement in the pra=ewill not compromise the integrity or
outcome of the process.

Cal. Code Regs. tit. 15, § 3084.7(d)(1)(Ahe magistrate judge correctly concluded {
“Defendants Olson and Ramirez were perfioigra necessary administrative function
therefore were not necessarily prohibitedrirscreening the appeal.” (ECF No. 98

rez
[)(A

hat
And
at

33). There is no evidencetime record that Log Nd.3-00372 was improperly screened

out or that Plaintiff re-submitted his appeal to correct the deficiencies identifi
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Defendants Olson and Ramirez. Plaintifiidd to exhaust available administrative

remedies as to Log No. 13-00372.
Iv. Grievance Log No. 13-1753
Plaintiff objects to the magistrate judgetnclusion that Platiff failed to exhaus

grievance Log No. 13-1753, in which Riaff complained about the erroneous

cancellation of appeal Log No. 13-1365. (ECF No. 1-2 at 57-58).

Plaintiff filed a grievance, Log Nd.3-1753, alleging the improper cancellatior
Log No. 13-1365. Log No. 13-1753 was denadthe third level of review. Th
magistrate judge correctly concluded tHaintiff “exhausted his claim that th
cancellation of Log No. 13-1365 was erronedug not the underlying claims listed
Log No. 13-1365.” (ECF No. 98 at 37-38 n 17).

v. Grievance Log No. 14-104

Plaintiff objects to the magistrate judgetaclusion that Platiff failed to exhausi

grievance Log No. 14-104. Plaintiff conteridat his grievance was improperly rejec

under California Code of Regulationgtld 15, § 3084.6(b)(8) for involving multiple

iIssues because his grievance was based on a single issue—conspiracy.

In Log No. 14-104 Plaintiff asserts alas against Defendants Benyard, Ols
Paramo, and Ramirez and theirdemtified “agents” for allgedly conspiring to retaliat
against Plaintiff by refusing to process hiegances and depriving him of access to
courts. (ECF No. 1-2 at 90). Plaintiff idemgd several “overdue” grievances that he
unsuccessfully tried to resolve, incladi (1) Log No. 12-2398; (2) Log No. 13-0077%
(3) August 5, 2013 appeal (unassigned LogNd) August 21, 2013 appeal (unassigl
Log No.); (5) Log No. 13-2693; and (6) Log No. 13-360¥.. Log No. 14-104 reques
that the grievances “be mressed in timely mannerfd. at 90. The record shows th
this appeal was rejected at the firstdefor non-compliance with California Code

of
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Regulations, Title 15, § 3084.6(b)(8) for invimig multiple issues that do not derivies

from a single event, with instetions for Plaintiff to address his issues with each ap
separatelyld. at 92. There is no evadce in the record thatdhtiff proceeded with thi
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appeal through the third level of revieWwhere is no evidence that Log No. 14-104 \
improperly screened out. Plaintiff faileddgwhaust available administrative remedie
to Log No. 14-104.

C. Conclusion

After conducting ale novareview of the entire recorna this case, including th
parties’ objections, the Court concludes ttred magistrate judge correctly identifi
Plaintiff's unexhaustedliaims. The Court grants Defgants’ motion for partial summa
judgment in part and denies it in part.
V. Motion to Dismiss

Defendants move to dismiss Plaintiff'sakation, due processpnspiracy, equg
protection, and Americans with Disabilitidgt (“ADA”) claims for failure to state 4
claim. Defendants move to dismiss Plaintifftaims arising from a rules violation repq
(“RVR”) and related hearings as barred undeck v. HumphreyDefendants move fq
gualified immunity for damages in thendividual capacities Defendants do not mov
to dismiss the following claims: (1) Plaiff's retaliation claims against Defendar
Behra, Zuniga, Olson, and Ramirez; and (2) Plaintiff's conspiracy claims a
Defendants Behra, Olson, and Ramirez. (ECF No. 73-1 at 33.)

As related to Plaintiff's claims arising from the rules violation hearing,

magistrate judge recommends that the motion to dismiss Plaintiff’s retaliation clai

granted with respect to Bendants Cortez, JoggAllamby, and Hernandez. TI
magistrate judge recommends that the motion to dismiss Plaintiff's due process
be denied as to Defendaiitamby and granted as @efendants Benyard, Hernand;

Cortez, and Jones. The magistrate judgeommends that the motion to dismi

Plaintiff’'s conspiracy claims be grantedta®efendants Allatmy, Benyard, Hernande
Cortez, and Jones.

As related to the July 23, 2013, UCEdning, the magistrate judge recomme
that the motion to dismiss Plaintiff's retdl@n claim be granted as to Defendant Cave
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and denied as to Defendant Benyard. miagistrate judge recommends that the motion
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to dismiss Plaintiff's conspiracy claimagrted as to DefendanBenyard and Cavazads.

The magistrate judge recommends thatrtidion to dismiss Plaintiff's due proce

SS

claims be granted as to Defendants Beny@evazos, and Abad. The magistrate judge

recommends that the motion to dismiss Plaintiff's equal protection claims be gra

ntec

to Defendants Benyard and Cavazos. Thgistate judge recommends that the motion

to dismiss Plaintiff's ADA claim be grardeas to Defendants Benyard and Cavazo

The magistrate judge recommends that the motion to dismiss on the b
qgualified immunity filed by Defendants @ez, Jones, Hernandez, Abad, Rami
Cavazos, Olson, Suglich and Paramo betgrhnThe magistrate judge recommends
the motion to dismiss on the basis of lified immunity filed by Defendants Behr
Benyard, Allamby, and Zuniga be denied.

A. Defendants’ Objections

I. Due Process Claim Against Defendant Allamby

Defendants object to the magistraidge’s recommendation against dismiss
the due process claim against Defendaldamby for denying Plaintiff's request for
staff assistant witness at the hearing @RNVR for fighting. Defendants contend th
the absence of that witness did not affe@intiff’'s due process rights because

witness was not an eye-witness to the fagid would not have pwided any information

about whether Plaintiff participated tine fight, which Plaintiff does not deny.
Plaintiff alleges that Defendant Allambyddnot grant his requegt have a staf
assistant be called as a witness at hissruielation hearingrad did not document th
denial. While the evidence shows that seweitslesses were recordad having testifie(
(seeECF No. 1-2 at 76-79), Plaintiff allegestiDefendant Allamby denied his requ
for the staff assistant to be called asta@ss and did not document the denial. Altho
prison officials have discretion to refusedall witnesses request by a prisoner at

disciplinary hearing, they must explain theiasons why the witsses were not allowgd

to testify, either at the disciplany hearing or later in couree Wolff v. McDonnel18

U.S. 539, 566 (1974)Ponte v. Real471 U.S. 491, 497 (19853ee also Bostic V.
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Carlson 884 F.2d 1267, 1273 (9th Cir. 1989) (“Pnfficials may not arbitrarily denly

an inmate’s request to present witnesseocumentary evidence.” (citation omitted)).

The magistrate judge correctly concludiat Plaintiff has plausibly alleged a d

process claim against Defendant Allambyiagdrom Allamby’s allged refusal to grant

ue

Plaintiff’'s request for the staff assistant tstify at the Rules violation hearing and failyre

to document the denial. Defendant’'s motiordismiss the due pcess claim againsgt

Defendant Allamby arising out of the October 16 hearing is denied.
ii. Retaliation Claim Against Benyard

Defendants object to the magistratdge’s recommendation that the Court deny

Defendants’ motion to dismiss the retéba claim against Benyard for refusing
address the issue of Plaintiff's allegedwgful termination from his laundry job at t

—

0]

July 23, 2013 UCC hearindgdefendants contend that the UCC hearing did not adgre:
Plaintiff’'s request to be raastated in his laundry job becaukat issue had become mgot

due to Plaintiff's physical condition ards pending assignment to another position).

In his FAC, Plaintiff alleges that Bendant Benyard retaliated against him

“arbitrar[ily] refus[ing] to address thessue of wrongful termination from his job

by

assignment” at his July 23, 2013 UCC heariddne record shows that on February 7,

2013, the UCC met to consider Plaintiff's hawgstlassification and, at that meeting,
Committee noted that Plaintiff was in a whakeir as a result of being “battered”

the

another inmate. (ECF No. 1-2 at 74Qn July 23, 2013, the Committee noted that

Plaintiff was under a “no heavy lifting” order. (ECF No. 1-1 at 124). There

evidence in the record thtte Committee addressed Pldirdirequest to be reinstated

to his laundry job and deciddaased on Plaintiff's physical condition, that he could

sn

not

be reinstated. The magistrate judge cdlyeconcluded that Plaintiff has stated a

plausible retaliation claim against Defentd®&enyard becaudée July 23, 2013 UCC

hearing did not address Plaintiff's requegi¢aeinstated to his laundry job. Defendant’s

motion to dismiss the retaliation claim related to the UCC hearing is denied as

Defendant Benyard.
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lii. Qualified Immunity
Defendants contend that Defendants Allamby and Benyard are entit
protection of qualified immunityThe doctrine of qualified immunity shields governm

officials performing discretionary functiofrem liability for “civil damages unless thei

conduct violates ‘clearly established ataty or constitutional rights of which

reasonable person would have knownlgffers v. Gome267 F.3d 895, 910 (9th Cir.

ed
lent

r

a

=

2001) (per curiam) (quotingarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Because

Plaintiff has sufficiently alleged a violat of constitutional ghts against Defendan
Allamby and Benyard, Defendants motiordismiss on the basis of qualified immun
is denied.
B. Plaintiff's Objections
I. Due Process Claim
a. Defendants Cortez and Jones

ts
ity

Plaintiff objects to the magistrate judgesnclusion that he failed to state a que

process claim against Cortez and Joneainiff contends that Defendants Cortez and

Jones violated his due process rights &gtivvely participat[ing] in the introduction ¢f

false information or reports to support the éatharges” at the rules violation heari

Defendants contend tha#iitiff's only claim against Defendants Cortez and Jone:

Is that they testified falsebt the hearing. Defendants cemd that Plaintiff did not hay
a liberty interest in not being falsefccused by Defendants Cortez and Jones 3
hearing.

The magistrate judge correctly found that, “[ijnsofar as Plaintiff challenge
issuance of the RVR on grounds that it inclutidsle information, othe allegedly falsq
statements of Defendants Cortez and Jomessipport of the RVR, he cannot stat
claim.” (ECF No. 98 at 65). In the FA@laintiff alleges that Defendants Cortez 3
Jones testified falsely against him at tHe kiolation hearing by “changing their versi
of the facts” and “intentionally misconstraf] the information and facts.” (ECF No.

at 7). Plaintiff does not have a libentyerest in not being falsely accus&ke Sprous
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v. Babcock870 F.2d 450, 452 (8th Cir. 1989) (haidithat, standing alone, an allegat

of the falsity of charges does not estdbltbe violation of a constitutional right).

Defendants’s motion to dismiss the due process claims against Defendants Co
Jones is granted.
b. Defendant Benyard
Plaintiff objects to the magistrate judge’s conclusion thdalhed to state a du

on

[tez

e

process claim against Defendant Benyaptaintiff contends that Defendant Benyard

violated his due process rights becausesigaed the RVR and he was the assignec

supervisor reviewer of the final guilty findy in Plaintiffs UCC hearing. Plaintif

contends that Benyard “took actions to sustai‘confirm’ the guilty finding.” (ECF No

100 at 17). Plaintiff contends that Benygpdrsonally note[d] plaintiff's guilty finding

in Plaintiff's UCC process."d.

Defendants contend that supervisitijctals cannot be held liable under § 19
on the basis of a respondeat superior theorg that Plaintiff's only claim again
Defendant Benyard in connection with theahing is based on an action he took in

role as a supervisor.

—h

83
St

his

The magistrate judge found that Plaintifféa to state a due process claim agajnst

Benyard because “Plaintiff does not makey factual allegations supported by
attached documents that Defendant Benyaad personally involved in the alleg
constitutional deprivation, i.e., that he faileo permit Plaintiff to call a vital witnes

during his RVR hearing, or that he took aatto sustain or confirm the guilty finding|.

Id. at 67.

Section 1983 suits “do not impose liidlg on supervising officers under
respondeat superior theory of liabilityGraves v. City of Coeur D’Alend39 F.3d 828
848 (9th Cir. 2003). Rather, a plaifitimust establish that each individd
“[glovernment-official defendant, through the official’s own individual actions,
violated the Constitution.’Ashcroft v. Igbgl556 U.S. 662, 676 (2009).

The record shows that Defendant Benyauthored the RVR against Plaintiff ¢
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October 30, 2013. (ECF No.2lat 75). The record shows that Defendant Benyard
served as the supervisortbe Senior Hearing Officer at the RVR hearing and as
UCC Chairperson. The recardntains no evidence thatfeadant Benyard was active
involved in the hearing itself. Defendantaotion to dismiss the due process cld
against Defendant Benyard is granted.
ii. Equal Protection Claim

Plaintiff objects to the magistrate judge®clusion that he failed to state an eq
protection claim. In his objections, Plainafimits that he has ngét provided the Coul
“with any evidence,” but argues that he is “confident that after discovery motioj
there will be sufficient evidence showing teahilarly situated inmates . . .have [be¢
treated different” than Plaintiff. (ECF No. 100 at 18).

The Court concludes that the magistrate judge correctly recommend that Plg
equal protection claim be dismissed becauam#ff failed to allege any facts about |
treatment in comparison with other inmatesatment. Defendants’ motion to dism
Plaintiff’'s equal protection claim is granted.

lii. Qualified Immunity

Plaintiff objects to the magistrate judgeonclusion that Defendants Ramirs
Olson, Suglich, Paramo, Cortez, and 3oaee entitled to qualified immunity. T}
magistrate judge correctly concluded thiiere is no necessity for further inquiri
concerning qualified immunity” because Pldindioes not sufficiently allege a violatic
of a constitutional right against DefendaRamirez, Olson, Suglich, Paramo, Cor{
and Jones. (ECF No. 98 at 80 (quotsaycier v. Katzb33 U.S. 194, 201 (2001)). TI
motion to dismiss Defendants Ramirez, @lsBuglich, Paramo, Cortez, and Jonef
the basis of qualified immunity is granted.

C. Conclusion

After conducting ale novareview of the entire recorna this case, including th
parties’ objections, the Court concludes thatmagistrate judge correctly recommen
that Defendants’ motion to dismiss beaugted in part and denies it in part.
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V. Conclusion

IT IS HEREBY ORDERED that thReport and Recommendation (ECF No.
Is adopted in its entirety.

IT IS FURTHER ORDERED that Defelants’ motion for partial summa

D8)

M

judgement (ECF No. 74) is granted in part and denied in part as follows: Summ:

judgment is granted as to the following clairfig conspiracy, ret&tion, and denial o

access to courts claims agdiDsfendants Olson and Ramir€2) conspiracy, retaliation
and due process claims against Defendgetira arising out othe allegedly false¢

174

statement contained in his CDC-128A disciplinary report; (3) conspiracy, retaliation, a

denial of access to courts claims agaiDefendants Suglicland Paramo; and (4)

Conspiracy, retaliation, and due process claiganst Defendant Abad arising out of
July 23, 2013 UCC hearing. Summary judgment is denied as to all remaining cl

IT IS FURTHER ORDERED that Defendantisotion to dismiss (ECF No. 73)
granted in part and denied in part as follows:

The motion to dismiss the following claims relating to Plaintiff’'s claims arisi

from the rule violation hearing is granted:) retaliation claims against Defenda
Cortez, Jones, Allaby, and Hernandez; (2) due pess claims against Defenda
Benyard, Hernandez, CortendaJones; and (3) conspiradgims against Defendan
Allamby, Benyard, Hernandez, Cortez, and Jones.

The motion to dismiss the following claimedating to the UCC hearing is granted:

(1) retaliation claim against Defendant Cavag®sconspiracy claim against Defenda
Benyard and Cavazos; (3) due process claigasnst Defendants Benyard, Cavazos,
Abad; (4) equal protection claims agaiDsfendants Benyardad Cavazos; and (5)AD/
claim against Defendants Benyard and Cavazos.

he
aim

IS

The motion to dismiss to dismiss th#daving Defendants on the basis of qualified

immunity is granted: Defendants Cortdones, Hernandez, Abad, Ramirez, Caval
Olson, Suglich, and Paramo.
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The motion to dismiss is denied as to all remaining claims and Defendants.

DATED: September 8, 2016

b i 2. @m—«
WILLIAM Q. HAYES
United States District Judge
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