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v. National Strength and Conditioning Association Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

CROSS-FIT, INC., a Delaware Case No.: 14cv1191-JLS(KSC)
corporation,
ORDER RE RENEWED JOINT

Plaintiff, MOTION FOR DETERMINATION
V. OF DISCOVERY DISPUTE

(PUBLISHING AGREEMENTY);
NATIONAL STRENGTH AND

Colorado corporation, ORDER QUASHING, IN PART,
Defendant, SUBPOENA SERVED ON THIRD
PARTY LWW
[Doc. No. 104.]

Before the Court is a Renewed Jd#ttion for Determination of Discovery
Dispute. [Doc. No. 104.] Ithe Renewed Joint Motion, defendant seeks an order:

(1) quashing a subpoena plaintiff servedhund party Lippincott Williams & Wilkins

(“LWW?") pursuant to Federal Re of Civil Procedure 45 which seeks, in part, to obtai

un-redacted copies of certgblishing agreements; ang (Eniting disclosure of the

publishing agreements to redacted cop[&oc. No. 104, at ppl5-16.] Defendant does
not object to production of the subject publishaggeements in redacted form subject
the joint Protective Order fileith this case on August 16, 2014. [Doc. No. 104, at p. ]

14cv1191-JLS(KSC

133

n

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2014cv01191/442865/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2014cv01191/442865/133/
https://dockets.justia.com/

© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

citing Doc. No. 12.] Plaintiff seeks amder enforcing the subpoena on LWW and
compelling production of un-redted copies of the publishimgreements subject to thg
August 16, 2014 stipulated Protective Orderaddition, plaintiff seeks to recover
reasonable expenses for participating imdging the Joint Motion. [Doc. No. 104, at p
24-27.]

For the reasons outlined more fully beldine Court finds that plaintiff's request
for an order enforcing, in part, the R4lB subpoena and compelling LWW to produce
un-redacted copies of the publishing agreememnist be DENIED. The Court also finc
that defendant’s request for an order quaghin part, plaintiff's Rule 45 subpoena
served on LWW must be GRANTED, toetlextent the subpoena seeks un-redacted

copies of defendant’s publishing agreementa WWVW. In addition,the Court finds that

defendant’s request for a protective orderchrding production of un-redacted copies
its publishing agreements wittWwW must be GRANTED.
Allegationsin the First Amended Complaint
The First Amended Complaint (“FAC”)léd on February 29, 2016 includes cau

of action for false advertising, unfair competitj declaratory reliefind trade libel. [Dog.

No. 71-6, at p. 3.] According to the FACapitiff Cross-Fit, Incand defendant Nation
Strength and Conditioning Association (“NSCA&ye competitors in @ fitness industry.
[Doc. No. 71-6, at p. 3.] The FAC allegesatldefendant NSCA and “its long-time pe

the American College of Sporidedicine (the ‘ACSM’), aréwo pillars of this traditionall

fitness establishment.” [Doc. Né1-6, at p. 4.] Plaintiff, othe other hand, “is a relative
new player in the fitness space” with “a radlicdifferent approach” to fitness. [Doc. N
71-6, atp. 4.]

Defendanpublisheshe Journal of Strength and Conditioning Research (“JSCR”)
which has a “large readershipDoc. No. 71-6, at pp. 5, 91]he key allegations in the FA
are as follows: “In November 2013, theCF5 published a study by Steven T. Devor
ACSM ‘fellow’), Michael M. Smith, Allan J. Sommer, ari@rooke E. Starkoff, entitle

‘Crossfit-based [sic] high intensity poweasimning improves maximalerobic fithess and
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body composition’ (the ‘Devor Study?).The Devor Study purpodeto track a ten-wee
CrossFit program. While the Devor Study emtty found that CrossFit improved t
athletes’ fitness levels, it also reported thatenof fifty-four participants (16% of th
sample population) dropped out of the progidume to ‘overuse or injury.’ That asserti
was based on false data.” [Dd¢o. 71-6, at p. 5.]

More specifically, the FAC alleges thdefendant published the following fals$

misleading, and/or deceptive statements aliwassFit's injury rates in the Devor Stug
(1) “[N]ine subjects (16% of total recruited sabjs) cit[ed] overuse or injury for failing
complete the [CrossFit] program and finigtllow up testing;” and (2) “[T]here ar
emerging reports of increased rates of mimskeletal and metabolic injury in the
programs [including CrossFit].” [Doc. No. 71-6, at pp. 18-19.]

According to the FAC, it isimply not true that nine pigcipants dropped out of th
program because of overuseigjury. [Doc. No. 71-6, at p3, 5.] In addition, plaintiff
believes that the false datadeinformation in the Devor Stydvas “contrived” not only tc

dissuade people from using CrossFit as a foraxefcise but also to dissuade trainers f

seeking certification as CrossFit trainers. [Dbo. 1, at pp. 5-6.] Plaintiff confronte

defendant with facts indicaiy study participants did not drop out of the program beg
of overuse or injury, but defeadt “failed to retract the fadsDevor Study.” [Doc. No. 71
6, at p. 14-15]

New allegations in the FAC are thdefendant published and distributed
“Erratum” related to the DevdArticle that included two adtional false, misleading, an
harmful statements. [Doc. No. 71-1, at2).71-6, at pp. 17-18.] The first challeng
statement in the Erratum is that “the injuryaahould not be considered a factor in
[S]tudy. This change does not affect the allaronclusion of the article.” [Doc. No. 7:

6, at p. 17.] The FAC allegdhat it was not appropriaterfdefendant to stand behind t

! The Devor Study is sometimes referre@sahe “Devor Article,” the “published
article,” and the “Study.”
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“overall conclusion” of the Devor Studgnowing it included false and/or misleadi
information. [Doc. No. 71-@t p. 18.] The second challenggtatement in the Erratum
that “[a]fter the article was published, 10tbe 11 participants who did not complete
study have provided their reasons for not fimghwith only 2 mentioning injury or heal
conditions that prevented thdnam completing follow-up testing. [Doc. No. 71-6, at p
17.] The FAC alleges that “[i]n reality, theavitudy participants that ‘mention[ed] inju
or health conditions’ explicitly clarified th&teir injury or health conditions stemmed fr¢
activities outside of the Devor StutlyjDoc. No. 71-6, at p. 18.]
Relevant Procedural History

On August 20, 2014, the Court enterestipulated Protective Order governing tk
exchange of documents during the litigatioattimight contain “trade secret or other
confidential research, technical, cost, priverketing or other confidential research,
technical, cost, price, marketing or otikemmercial informationas contemplated by
Federal Rule of Civil Proceda26(c)(1)(G).” [Doc. Nol4, at p. 1.] Under the
Protective Order, a disclosiparty may designate and mal&cuments or information g
“confidential” or “confidential- for counsel only” if the p&y has a good faith belief thg
unrestricted disclosure could harmful or prejudicial. [DodNo. 14, at p. 3.] Any such
documents are then entitled to special treatraed can only be disclosed to persons
designated in the Protective Ord¢Doc. No. 14, at pp. 4-b.Use of any documents or
information marked as “confahtial” or “confidential — fo counsel only” can only be
used for purposes of this action. [Doc. N4, at p. 6.] In adton, the parties must
“take reasonable precautions to prevent theithmaized or inadvertent disclosure of
such information” and must not seek to file any such documents with the Court witl
motion to file the documents undsgal. [Doc. No. 14, at pp. 6-7.]

The parties refer to the instant Jditdtion as “Renewed,” because the Court
previously addressed the sarsgues in a prior Joint MotionDoc. Nos. 70, 89.] Based
on the briefing submitted by the parties in gner Joint Motion, the Court was unable

determine whether a protective order prohilgitoroduction of un-redacted copies of th
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publishing agreements was really warranted or whether ifiavais entitled to an order
compelling production of the un-redacted @&spof the publishing agreements. [Doc.
189, at p. 5.] As aresuthe Court denied both parties’ requests in the Joint Motion
without prejudice and allowedelparties additional time toeat and confer and re-brig
the issues. [Doc. No. 89, at p. 7.]

Although the parties filed their “renewedbint Motion, they did not satisfy the

meet and confer requirementsocal Civil Rule 26.1(a) reqtes the parties to meet ang

confer in person if they are located in the same county and by telephone if they are

located in different counties. CivLR 26.1(a)ccording to the Declaration of Brandon
Braga, the parties meredxchanged e-mails about this issue before filing their
“renewed” Joint Motion. [Doc. No. 104-11, at3, citing Exhibit F.] Ordinarily, the
Court would reject the parties’ Joint Motior failure to satisfy the meet and confer

requirements. However, the Court will resothe parties’ “reawed” Joint Motion at
this time for the sake of judicial efficiency. Discovery has been closed for some tin
now and the parties are headed for trial gurReng the parties to meet and confer and
file their “renewed” Joint Motion wouldnly serve to furthedelay the caseCounsel

are advised that any future motions will be rejected if they fail to satisfy the meet and

confer requirements.

Discussion
The parties’ discovery dispute ariseatfra Rule 45 subpoers&rved by plaintiff
on third party LWW seeking: “All docuemts and communications concerning any
partnerships, affiliations (whether formaliaformal), or other relationships between
[LWW] and [defendant]the JSCR, and/or ACSM.” [Dotlo. 104, at p. 6.] In respons
to plaintiff's subpoena, LWW produced redadtversions of its publishing agreements

with defendant. When plaintiff later dended that LWW produce un-redacted copieg

the publishing agreements, defendant objected tlee matter remains in dispute. [Dog¢.

Nos. 104, at p. 6; 89, 70.]
111

14cv1191-JLS(KSC

NO.

—

14

[e-

e

5 of

\J




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

Defendant argues that disclosure ofphelishing agreements in un-redacted fo

would reveal irrelevant, sensitive, confidiah private financial information that

defendant considers to be a trade se&cif&oc. No. 104, at p. 8: Doc. No. 104-20, at p.

2.] Because of the nature of the informatin the un-redacted portions of the publish
agreements, defendant believes that the August 20, 2014 Protective Order does n
provide sufficient protection against inadwsrt disclosure that would be harmful to
defendant’s business. [Doc. No. 104, af.p.Defendant argues that it justifiably has
“strong concerns” about the risk of inadvettdisclosure of the confidential informatio
in its publishing agreements even under August 20, 2014 Protective Order, becaus
plaintiff has already made an “inadvertefithg with the Court of confidential, un-
redacted documents that had to be witharé&wm the public record. [Doc. No. 104, af
p. 8, citing Doc. No. 86, Noticef Withdrawal of Doc. No. 82.]

Plaintiff argues that un-redactedpres of the publishing agreements are
discoverable because they are relevant tecéhaulation of plaintiff's alleged damages.
Based on its false advertising claim unttee Lanham Act and its unfair business
practices claim, plaintiff's thory of damages is disgorgent of defendant’s profits
stemming from the Devor Study. ¢§D. No. 104, at pp. 20-21.]

2 In support of this argument, defendarfers to “this Court’s prior ruling that
[defendant’s] financial business projectiong@eonfidential and subject to a right of
privacy, and that disclosure of the same wag@letvant to [plaintifs] case. [Doc. No.
58.]" [Doc. No. 104, at p. 7See also Doc. No. 104, at p. 13 (stating plaintiff “cannot
show relevance . . ., as tii®urt already held when consiahg a similar motion. [Doc
No. 58.]"); Doc. No. 104, at p. 11 (assegithat “this Court has already noted that
[defendant’s] annual revenue inats certifications, licensing and education programsg
well as its business plans areyenue projections, are confidential and subject to a rig
of privacy, and that disclosudd the same was not relevaat[plaintiff's] case. [Doc.
No. 58)".] The Court will notehash the matter here but@®that defendant reads too
much into the cited “prior ruling.” See Doc. No. 58, at pp. 6-10.The Court also notes
that the cited “prior ruling” [@c. No. 58] is not relevant the matters at issue in the
instant Joint Motion.
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Plaintiff also argues that un-redactpies of the publishing agreements and
“underlying financial records” are discaable because they show defendant had a
financial motive for unfair competition agairngaintiff. [Doc. No. 104, at pp. 19-24.]
According to plaintiff, the royalty information is “additional evidence” corroborating
defendant’s financial motive faunfair competition. As a result, plaintiff argues that it
will be “handicapped from meamgfully assessing whether atalwhat extent there was

a financial incentive for [defendant] to publiste ttalse injury data and refuse to correct

the false injury data for over two years whikeJournal sales soared without access to the

profits [defendant] enjoyed from th@sales.” [Doc. No. 104, at p. 22.]

Plaintiff further asserts that LWWs'iin possession of an unknown quantity of
financial records relating t@venues and royaltigenerated from the Journal” and that
LWW'’s “own data illustrating the popularityf the Journal edition containing the Devor
Study strongly suggests [defendant] enpbgelditional profits based on the false
information in the Devor Study.]Doc. No. 104, at p. 27.]

Based on the arguments presented in tihve B&otion, it appears that plaintiff is
attempting to expand the scogiethe parties’ discovery gpute from the disclosure of
un-redacted copies of the publishing agreemen#dso include other financial records
and/or data kept by LWW relatdo royalties. To the extent plaintiff is attempting to do
so, it is too laté. Fact discovery in the case Hzeen closed for some time now [Doc.
No. 65, at pp. 1-2], and the only issue bangsidered by the Court in connection with

ts

the parties’ current Joint Motion is whether M\must disclose un-redacted copies of

royalty agreements with defendant ingesse to plaintiff's Rule 45 subpoended

3 Order Granting Joint Motion to Exid the Deadline for Completing Fact
Discovery, Doc. No. 65, at pp. 1-2 (ertling the fact discovery deadline to
November 30, 2015 solely for the purpose of depogithird party withesses, including
LWW); Chambers’ Rule V(A) (stating that “disvery motions shall be filed no later thian
45 days after the event giving rise to thepdig . . . .” and “[floiwritten discovery, the
event giving rise to the dispute is the senatan objection, answer, or response. . . .’

e
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Order re Joint Motion for Determination of$2overy Dispute, Doc. No. 89, at pp. 1-7
(denying defendant’s request for a protectiveer and plaintiff's request for an order
compelling production of un-radted copies of the publishing agreements and allow
the parties to re-brief éhissue within 20 days).]

Federal Rule of Civil Procedure 26(b)(1), as amendedijges in part as follows:
“Parties may obtain discoverygarding any non-privilged matter that iselevant to any
party’s claim or defense and proportionathie needs of the case, considering the
importance of the issues aakeé in the action, the amountgontroversy, the parties’
relative access to relevant informatiorg tharties’ resources, the importance of the
discovery in resolving the issues, and wieetthe burden or expense of the proposed
discovery outweighs its likely befit.” Fed.R.Civ.P. 26(b)(1 “The court may, for goo(
cause, issue an order to protect a partygerson from annoy&e, embarrassment,
oppression, or undue burden apense, . . . including . . . JAorbidding the disclosure
or discovery; . . . (D) forbidding inquiry to certain matters, or limiting the scope of
disclosure or discovery to ¢ain matters; . . . (G) requiring that a trade secret or othe
confidential . . . or commercial informatioot be revealed or be revealed only in a
specified way. . . ."Fed.R.Civ.P. 26(c)(1).

As noted in prior Orders [Doc. No. 60,mt. 4-8; Doc. No. 89, at p. 5], “[a] party
asserting good cause [for a protective drbears the burden, for each particular
document it seeks to protect, of showing scific prejudice or harm will result if no
protective order is grantedroltz v. Sate Farm Mut. Auto. Ins. Co., 331 F.3d 1122,
1130-1131 (2003). “Broad allegations ofima unsubstantiated by specific examples
articulated reasoning, do not sétithe Rule 26(c) test.’Beckman v. International, 966
F.2d 470, 476 (9Cir. 1992), quotingCipollone v. Liggett 11 Group, Inc., 785 F.2d 1108
1121 (3d Cir. 1986). When considering whethg@rotective order is appropriate, the
Ninth Circuit has also indicated that the Gauust balance conflicting interests, such
the risk of inadvertent disclosure of tragkerets to competitors against the risk that

protection of a trade secret@nfidential information wuld impair the ability of the
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party seeking disclosure togsecute or defend its claimBrown Bag Software v.
Symantec Corp., 960 F.2d 1465, 1470 (9th Cir. 1992).

UnderFederalRule 45(d)(3), the Courtrhust quash or modify a subpoena
that: . . . (iii) requires disclosure of priviledjer other protected matter, if no exceptior]
waiver applies. . ..” FeR.Civ.P. 45(d)(3)(A)(ii) (emphasis added). In addition, the
Court may quash or modify a Rule 45 subpd&iarequires: (i) disclosing a trade
secret or other confidential research, depeient, or commercial information. . . .”
Fed.R.Civ.P. 45(d)(3)(B)(i). The Court snarder production of trade secret or
confidential information “under specific conditions if the serving party: (i) shows a
substantial need for the . . . materiattbannot be othernasmet without undue
hardship. . . .” Fe®.Civ.P. 45(d)(3)(C).

Here, the redacted portions of the puiihg agreements in dispute reveal the
royalty rates defendant hasgotiated with LWW for publisimg services in connection
with the JSCR, where the disputed articles\pablished, and for agarate journal, the
Strength and Conditioning Journal (“SCJ”), which does not appear to have any
connection to this lawsuit. The royalty rataese paid together for both the JSCR and
SCJ.” [Doc. No. 104-20, at p. 2.]

In support of its request for a proteetiorder, defendant submitted the Declarat
of Keith Cinea, who has worked for defentlaince 1999. Mr. Cinea’s current title is
Publications and Education Director. Previguke held two othetitles while working
for defendant: (1) Education@rograms and Products Coordinator; and (2) Director
Publications and Communications. [Doc..N04-20, at p. 2.] Through his work,

Mr. Cinea is familiar with defendant’s égotiated payment amdyalty rates with
[LWW].” [Doc. No. 104-20, at p. 2.]

In his Declaration, Mr. Cinea outkes defendant’s position concerning the
sensitive, confidential nature of the infaation redacted from the royalty agreements:
111
111
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4. Some of [defendant’s] comjters, including but not limited to
the American College of Sports Metie (“ACSM”), also publish journals
through LWW.

5. [Defendant] has obtainedcompetitive advantage through
negotiating favorable combined paymeand royalty rates with LWW for
publishing the JSCR and the SCJ. N&CA considers this information a
trade secret.

6. [Defendant] is stronglyoncerned that disclosure of the
redacted financial information ingl.WW agreements, even if disclosed
under the Joint Protective Order instisase, will result in inadvertent
disclosure of the redacted financialarmation to [defadant’s] competitors.

7. [Defendant] is further concemh¢hat inadvertent disclosure of
the redacted financial information to dempetitors will result in a loss of its
competitive advantage, ultimately leagl to higher combined payments to
LWW and lower combined royalty tes from LWW for the JSCR and SCJ.

[Doc. No. 104-20, at p. 2.]

In sum, Mr. Cinea’s Declaration sétsth a plausible explanation as to why
defendant seeks to protect t@nfidentiality of the inform@on redacted from the royalt
agreements. Mr. Cinea’s Declaration atéentifies specific prejudice or harm that

would result if the confidentiality of theedacted informatiors not protected from

competitors. Accordingly, the Court musidoece the competing interests of the partie

to determine whether defendant is entitled to protection of the redacted informatior
and above that already provided in thewdtited Protective Order filed on August 16,
2014.

Defendant argues that the August 16, 2014 Protective Order does not provid
sufficient protection against inadvertens@osure of the sensitive, confidential
information it has redacted from the publishagyeements. [Doc. NA04-20, at p. 2.]
As evidence of the risk of inadvertent distloe, defendant refers the Court to a filing
error that occurred on or about May 5, 200 May 5, 2016, plaintiff's counsel filed

two redacted copies of a document entitlenlrfiMotion for Deternmation of Discovery
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Dispute [Peer Reviewer Identities]and numerous exhibititaling 670 pages (the
“Peer Review Motion”). [DocNo. 82.] Since some of thexhibits referenced in the
Peer Review Motion had been designatedraacked “confidential,” plaintiff's counsel
also made a separate filing May 5, 2016, which includegh un-redacted copy of the
Peer Review Motion and the confidential exhibits (136 pages).. [B@c83.] Contrary

to the August 20, 2014 Protective Order andstaed procedure, plaintiff's counsel di

not file a motion on May 5, 2016 requestindite the confidential, un-redacted Peer
Review Motion and the confashtial exhibits under seal[See Doc. Nos. 82 and 83.] As
a result, defendant understahtjabelieves that the un-redacted, confidential version
the Peer Review Motion and the confidenthibits were available in the public recor
as of May 5, 2016. [Bc. No. 104, at p. 12.]

In an e-mail dated May 6, 2016, plaint#ffcounsel notified defense counsel that:

(1) a Joint Motion involving the submissionadnfidential documentsad been misfiled;

(2) someone in the office of plaintiff's cowrldad spoken with “the clerk;” and (3) the
misfiled document was being-filed “shortly.” [Doc. No. 10421, at p. 1.] A Notice of
Withdrawal filed on May 6, 2016 indicates that Docket No.i&2 the non-confidential,
redacted copy of the Peer Review Moteand the non-confidential exhibits) were
withdrawn. However, the confidential, undeeted copy of the Peer Review Motion a
the confidential exhibitgvere not withdrawni(e., Doc. No. 83). [Doc. No. 86, at pp. 11
2.] To correct its failure téile a motion to file confidential documents under seal,
plaintiff's counsel made a send filing on May 6, 2016, which included: (1) an
111

4 This Joint Motion shows redactions on sopages because it refers to documer
designated “confidential.”

S The Court has been advised by the Clerkfsc® that plaintiff's filing of the Peer
Review Motion should have rdged in three separate doc¢lentries on May 5, 2016 in
the following order: (1) a non-confidentiaédacted copy of the discovery motion andg
the non-confidential exhibits; (2) a motionapplication to file documents under seal;

and (3) the un-redacted, confidential versabthe motion and the confidential exhibits.
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Application to File Materia Under Seal; (2) another nonréidential, redacted copy of

the Peer Review Motion; and (3) the nomfidential exhibits (629 pages).

The Court has reviewed the relevantldientries for Mayp and 6, 2016 and has

spoken with the Clerk’s officeThe Court has been adviseyglthe Clerk’s Office that ng
un-redacted, confidential documents were ab&lan the public record at any time in
connection with plaintiff’s filings of tt Peer Review Motion on May 5 and 6, 2016.
[Doc. No. 82.] On the other hd, the above-described filingrers did occur. Under thg
circumstances, it was understandable def¢nse counsel believed confidential
documents were accessible to the puadi@ result of the filing errors.

Although no confidential documents were accessible by the public in connec
with plaintiff's filings on May 5 and 62016, the errors are enough to raise some
concerns about the potential for inadvertent disclosure of @ntfed documents. The
parties have filed a total of eight Jombtions seeking the Court’s intervention in
resolving discovery disputes. Each adgk Joint Motions and accompanying exhibits
have been voluminous (120 1¢435 pages). Severaltbiese Joint Motions have
involved the filing of confidential documenigth a corresponding motion to file the
confidential documents under seal. Summadgment motions have also been filed
with confidential documents and a correspagdnotion to file documents under seal.

It stands to reason that the riskfibhg errors resulting in the inadvertent

disclosure of confidential documents in fhéblic record increaseshenever the parties

are submitting a large volume of electronic filings that are voluminous and complex

that include a significant number of confidi@hdocuments attached as exhibits. The
misfiling incident on May 5 and 6, 2016 cowddsily have resulted in the disclosure of
confidential documents in the public recoid.addition, the Court recalls that plaintiff
previously initiated a Joint Mmn requesting an order &g certain “confidential”
designations by defendant so that it could dd@fidential documents in the public recg
and use them to publicly discredit defendarthe media. In tis regard, the Court
denied plaintiff's request[Doc. Nos. 60, 51, 49.]
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Given all the facts and circumstances, @aurt cannot concludat defendant’s
concern about the potential for inadvertentldisare of its confidential documents in t
public record is groundless. Nor codiiet Court presume that the August 16, 2014
Protective Order is sufficiend mitigate defendant’s caern about the possibility of
inadvertent disclosure of documents that could result in significant adverse financig
consequences.

Plaintiff has not argued convincinglyathit has a “substantial need” for un-
redacted copies of the publishing agreem#rds outweighs defendant’s interest in
maintaining the confidentiality of its fimaial arrangements withWW. Nor does it
appear that plaintiff would be prejudicedits ability to prosecute its case against
defendant if it does not obtain un-redaategies of the publishing agreements.

As noted above, plaintiff seeks accassin-redacted copies of the publishing
agreements for two reasons. First, pléifielieves that the redacted portions of the

publishing agreements are relevant to ilsuation of its allged damages based on a

theory of disgorgement of profits stemmiingm the Devor Study. [Doc. No. 104, at pp.

20-21.] As noted above, it appears undisduhat the redacted portions of the
publishing agreements show the royalty satefendant has netigted with LWW for
publishing services in connection witlketdSCR, where thegsputed article was
publishedand for the SCJ, a separate journal.eTbyalty rates are paid together for
both the JSCR and the SCJ.of No. 104-20, at p. 2.]

The Court acknowledges the possibilitatithe redacted royalty information ma
have some tangential relevarioghe issue of damageblowever, that is not enough
given the evidence submitted by defendadicating it has a strong interest in
maintaining the confidentiality of the redadtroyalty information. Without more, it
does not appear that the redacted royaftyrmation would be necessary to calculate
profits stemming from the Devor Study. In atheords, it appears that plaintiff's reque
for access to the redacted royalty inforroatexceeds the scope of information necess

to calculate the type of damages plaintiffeeking. The royalty rates redacted from t
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publishing agreements would not show infatian such as defendant’s gross revenue
from actual sales of the JSCR during the rel¢tiane period; the number of actual sals
of the JSCR during the relevant time period E@ssts; or any increase in actual sales (
the JSCR after the Devor Study was publishiednarrowly tailored written discovery
requests or during Rule 30(b)(6) depositigriaintiff should have already obtained the
data and other information typically usedctdculate any alleged damages based on §
disgorgement of profits theory. In sumsbkd on the limited information presented, th
Court is unable to discern any reason whainilff would have a substantial need to
invade the confidential, private financarangements betweenfdedant and LWW tha
would be revealed in un-redadtcopies of the subject publishing agreements in orde
calculate its alleged damages.

Second, plaintiff believes that un-redatticopies of the publishing agreements i
relevant to show defendantdleged financial motive tongiage in unfair competition.
However, it is apparent based on the arguments prelsentee Joint Motion that
plaintiff only seeks access to the privatenftdential royalty information as “additional
evidence” to corroborate othevidence it has already @lted to use in proving its
theory that defendant had a financial incemtie engage in unfair competition. [Doc.
No. 104, at p. 22.] Defendgs desire for additional cooborating evidence of motive
must be balanced against defendant’s strotegest in maintaininghe confidentiality of
the royalty payments it hasgatiated with its publisher,\WW, which is not a party to
the action. [Doc. No. 104-20, at p. Blased on the arguments and information
presented, it is this Court’s view thaethurden to defendaaf having un-redacted
copies of the publishing agreements disclaadtiis litigation exceeds any likely benef
to plaintiff in prosecuting its case against defendant.

In sum, defendant submittenough evidence to establish a strong interest in
maintaining the confidentiality of the rayainformation redacted from the publishing
agreements. Defendant als@ade some showing aswdny it does not believe the
August 16, 2014 Protective Order is enougprimtect the confiddrality of this
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information. Plaintiff did not show a substel need for the redacted information that
would outweigh defendant’s strong interest in maintaitinegconfidentiality of its
royalty arrangements with third party LWW.

Conclusion

Based on the foregoing, IS HEREBY ORDERED THAT:

1. Plaintiff’'s request for an ordergeiring production of un-redacted copies
defendant’s publishing agreements with LWW is DENIED;

2. Plaintiff’'s Rule 45 subpoena sed/on served on third party Lippincott
Williams & Wilkins (“LWW?”) is QUASHED to the extent it seeks undacted copies of
plaintiff's publishing agreements with LWW;

3. Defendant’s request for a protective order precluding disclosure of un-
redacted copies of its publishingragments with LWW is GRANTED; and

4. Plaintiff's request to recover reasonable expenses for participating in
bringing the instant Joint Motion is DENIED.

IT1S SO ORDERED.

Dated: October 7, 2016 )

H Karen S. Crawford_-
United States Magistrate Judge
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