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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD SCHOENFELDER, ﬁf\gE NO. 14¢cv1275-WQH-
Plaintiff,
VS. ORDER

CORRECTIONS CORPORATION O
AMERICA; CCA OF TENNESSEE,
LLC; SAN DIEGO
CORRECTIONAL; FRED
LAWRENCE; and DOES 1 through
20, Inclusive,

Defendants

HAYES, Judge:

The matter before the Court is the Mutito Remand filed by Plaintiff Richa
Shoenfelder. (ECF No. 11).
|. Background

On February 21, 2014, Plaintiff RicltekShoenfelder commenced this action

Doc. 10

d

by

filing a Complaint in the Superior Court G&lifornia, County of San Diego (ECF

0.

1-1). On April 16, 2014, Plaintiff filethe First Amended Complaint (“FAC”), whigh
Is the operative pleading. (ECF No. 1-T)he FAC asserts the following claims for

relief: (1) wrongful termination in violation of public policy against Defendants

Corrections Corporation of AmericaQCA”) and CCA of Tennessee, LLC (“CC
Tennessee”) (collectively, the “CCA Deaigants”); (2) intentional infliction o
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emotional distress (“IIED”) against Defdant Fred Lawrence; (3) harassmen

violation of the Fair Employment andodsing Act (“FEHA”) against Lawrence; (4)

retaliation in violation of FEHA angainsli ®efendants; (5) termination in violatig
of FEHA against all Defendasitand (6) violation of California Labor Code 8 9
against all Defendants. The Complaint allegasPlaintiff “is, and at all times relevar
hereto, was a resident of the State of Gatifa, County of San Diego.” (ECF No. 1
at 7). The Complaint alleges that t6EA Defendants have their principal place
businessin Tennessee, San Diego Correcti@slts principal place of businessin §
Diego County, and Lawrence is aidgent of San Diego Countyd. Defendant CCA
was served with the FAC on April 22, 2014. (ECF No. 1-1 at 63).

On May 22, 2014, the CCA Defendantsnved the action to this Coy
pursuant to 28 U.S.C. § 1441 and 28 U.S.C. § 1332 on the basis of diver
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citizenship. (ECF No. 1). The Notice Bemoval states that CCA is a Maryland

corporation with its principal place of buess in the State of Tennessee and that ¢
Tennessee is a Tennessee corporation watimaipal place of business in Nashuvil
Tennesseeld. at 5-6. The Notice of Removal asserts that Defendant Lawrence
improperly named sham de@ant and may be properly ignored for purpose
diversity jurisdiction.” Id.

On June 17, 2014, Plaintiff filed a Moti to Remand to state court on the bx

CCA
e,
“Is al
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of a lack of diversity jurisdiction. (ECNo. 6). On July 7, 2014, the CCA Defendants

and Defendant Lawrence ftlean opposition. (ECF No. 14). On July 14, 20
Plaintiff filed a reply. (ECF No. 23).
[ll. Discussion

28 U.S.C. section 1332 authorizes distrauints to exercise original jurisdictig
in cases in which the amount in contrsyeexceeds the sum or value of $75,00(
and the parties are citizens of differentetat28 U.S.C. § 1332. Diversity jurisdicti

requires complete diversity, meaning gvelaintiff must be diverse from ever

defendant.Id. Pursuant to the remolstatute, “any civil action brought in a Ste
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court of which the district courts of the Ited States have original jurisdiction, may
removed by the defendant or thefendants to the district court of the United State
the district and division embracing the pladeere such action is pending.” 28 U.S
8§ 1441(a). Federal jurisdiction must existra time the complaint is filed and at t
time removal is effectedStrotek Corp. v. Air Transp. Ass’'n of AIR00 F.3d 1129
1131 (9th Cir. 2002). There is a “strong presumption against removal” such tl
removing party “always has the burderestablishing that removal is propeiGaus
v. Miles, Inc.980 F.2d 564, 566 (9th Cir. 1992). “Federal jurisdiction must be rej;
if there is any doubt as to the rigftremoval in the first instance.ld.

Plaintiff contends that no diversitjrisdiction exists because Defend:
Lawrence, a resident of California, is reotsham defendant.” (ECF No. 6-1 at
Plaintiff contends that the FAC adequgtalleges IIED andFEHA harassment clain
(Second and Third Claims) against f@edant Lawrence by alleging “repeat
derogatory comments about Plaintiff's ageid allegations thaefendant Lawrenc
“forced Plaintiff to touch his protruding hea.” (ECF No. 6-1 at 4). Defendar
contend that “Plaintiff's allgations against Defendant Lawrence, Plaintiff's superv
fail to allege conduct #t satisfies the strict, sevemedgpervasive threshold to set fo
an actionable harassment claim under thel&Br facts to support an IIED claim
(ECF No. 8 at 2). Specifically, Defendartantend that the FAC fails to allege hq
frequently Defendant Lawrence “harassed”iffiabout his age, and that “occasion

isolated, sporadic, or trivial” conduct dasst suffice to state a claim for harassme

Id. at 4-6. Defendants contend that theged comments, whil@rguably offensive,’
do not “rise to the levealf outrageous conductd. at 9. Defendastalso contend tha
Plaintiff's claims for retaliation and terrmation in violation of the FEHA (Fourth ar
Fifth Claims) “cannot be brought agairst individual like Lawrence as a matter
law.” 1d. at 3.

A. “Fraudulent” or “Sham” Joinder

Joinder of a nondiverse defendant for slo&e purpose of depriving the fede
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courts of jurisdiction is deemed fraudulerRitchey v. Upjohn Drug Co0139 F.3d
1313, 1318 (9th Cir. 1998). First, a defemi presence will be ignored for tf
purposes of diversity pursuant to the doctrine of fraudulent joinder only if “the pla
fails to state a cause of action against a resident defendant, and the failure is
according to the settled rules of the stateldrris v. Princess Cruises, In@236 F.3d
1061, 1067 (9th Cir. 2001). In other words, the “removing party bears the bur
proving that the plaintiff failed to stai® cause of action against the non-dive

defendant who would othervasdestroy diversity,” and &t “the failure is obviousg

according to settled law of the statdd.
B. Allegations of the FAC
Plaintiff was hired by CCA as an asaist warden for San Diego Correctior

Facility in December 2008. Defendant Laweenmvas “Plaintiff's supervisor at all time

relevant in this complaint.” (ECF Nd-1 at 7). Defendant Lawrence “was ng
pleasant person to work for.1d. at 8. Defendant Lawrence “repeatedly haras
Plaintiff about his age (Plaintiff is ihis 50s), including making comments ab
Plaintiff needing Viagra and Gerit@nd made fun of his hearing losdd. at 9. “In

a bizarre display, Lawrence repeatedly liftesi shirt and forced Plaintiff to touch Hi

protruding hernia.”ld. at 9.
When the CCA began to investigatef@wsdant Lawrence in connection with
arrest for a DUI, “Plaintiff fully cooperatealith the investigation and expressed s
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of his concerns about Lawrence’s behaingluding widespread and persistent rumors

of an improper relationship between Lawcerand a guard at the facility which w
having a very detrimental effect on morale at the facilitg."at 11. When Defenda

Lawrence returned from leave, “Lawin got in Plaintiff's face while making

threatening gestures, swore at him, fired him and ordered him to leave the
immediately.” Id. at 11.

“Plaintiff returned to work the next weealespite his concerribat his career g
CCA was finished.”ld. at 12. “Lawrence began to increasingly overrule Plaintif
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personnel issues and oth&w/marginalize him.1d. “In September 2012, Lawren(
accused Plaintiff of stealing his persondl paone. Of course, Plaintiff did not ta
the phone and Lawrence later found itd’. “In April 2013, Plaintiff was terminate
by CCA allegedly as a result ofolating various CCA policies.’ld.

C. Ruling of the Court

\J

e

“To prevail on a hostile work environment claim under California’s FEHA, an

employee must show that the harassingduct was ‘severe enough or sufficiently

pervasive to alter the conditions of emyhent and create a work environment that

gualifies as hostile or abusive to employbesause of [membership in a protected
class].” Hughes v. Pair46 Cal. 4th 1035, 1043 (2009). “[A]n employee seeking to
prove sexual harassmdrdased on no more than a few isolated incidents of harassing

conduct must show that the conduct was ‘severe in the extreide.
Plaintiff has alleged hwassing conduct by Defendant Lawrence. It is

not

“obvious” that Plaintiff has not stated FEHA harassment claim against Defendant

Lawrence, his work supervisor, for “repeatedly harass[ing] Plaintiff about hi
(Plaintiff is in his 50s), including making comments about Plaintiff needing Viagr

Geritol, and [making] fun of his hearingslg’ and “repeatedly lift[ing] his shirt arjd

forc[ing] Plaintiff to touch his protruding hernfa(ECF No. 1-1 a9). Even if the FAQ
failed to allege sufficiengicts to demonstrate thatf@adant Lawrence’s conduct w

“severe” or “pervasive,” Defendants havdldd to establish that Plaintiff would be

5 age
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unable to amend the FAC to allege maet$ to show that Defendant’s Lawrence’s

conduct rose to that levebee Padilla v. AT&T Corp697 F. Supp. 2d 1156, 1159-
(C.D. Cal. 2009) (granting motion to remand because the defendants “ha
established that Plaintiff could not amdret pleadings and ultimately recover aga

60
ve n

nst

[the allegedly sham defendant] forrassment under FEHA,” where the defendants

argued that the plaintiff “cannot maimtaa claim for harassment.... based on
asserted ‘facts’ alone”).
Defendants have not met their burdenovercome the “strong presumpti
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against removal."Gaus 980 F.2d at 566. The Coumrcludes that it lacks subje

matter jurisdiction over this case for lack of diversity.

IV. Conclusion

IT IS HEREBY ORDERED that the Mimn for Remand is GRANTED. (EC
No. 6). Pursuant to 28 U.S.C. § 1447(c), this action is REMANDED to San |
County Superior Court, where it was onglly filed and assigned case number

2014-00003934-CU-WT-CTL.

DATED: August 28, 2014
Do 2.

WILLIAM Q. HAYES é

United States District Judge
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