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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

PAMELA CHYBA, Case No.: 3:14v-01415-BEN-BLM

Plaintiff,
ORDER GRANTING DEFENDANT'S
V. RENEWED MOTION FOR

BAYVIEW LOAN SERVICING, LLC, SUMMARY JUDGMENT
AKA BAYVIEW; DAVID ERTEL;

MARILYN CORO, [ECF No. 98]

Defendants.

Before this Court is Defendant Bayvidwan Servicing, LLC’s (“Bayview”)
Renewed Motion for Summary Judgment. oM ECF No. 98.) Plaintiff opposed the
Motion. (Opp’n, ECF No. 99.) Forévreasons stated below, the MotioGRANTED.

BACKGROUND

Plaintiff claims that Bayview illegally traéto collect a debt from her. After this
Court’s May 3, 2016 summary judgment ordée only remaining cause of action is
Plaintiff’'s claim against Bayview for viation of the Telephone Consumer Protection
Act (“TCPA”). The TCPA prohibits “makfig] any call (other than a call made for
emergency purposes or dewith the prior express consent of the called party) using
automatic telephone dialing system or aifiaial or prerecorded voice . . . to any
telephone number assignecato. . cellular telephorservice.” 47 U.S.C. §
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227(b)(1)(A)(iii). Plaintiff argues that Baysv placed at leastalen automated phone
calls from the number 215-664300 to her cell phone numbemding in “2400” without
her consent. In the Court’'s May 3, 2016 order, it held that the only remaining dispt
whether Bayview called Plaintiff’'s cell phomsing an automatic telephone dialing
system or an artificial or prerecorded void&umm. J. Order 410, ECF No. 95.) The
Court ordered the parties tonduct additional discovery rédal to the TCPA claim and
file renewed motions for summajudgment by June 6, 2016ld(at 11.) In particular,
the Court stated that discovery “shoulechcern whether the 1300 phone line is able tg
and did use an automated systencall Plaintiff's cell phonen the dates Plaintiff claim
and whether or not Plaintiff providdghyview prior express consent.ld()
Bayview filed a renewed motion for surang judgment by the deadline, which i

now before this Court. It sb filed a motion for sanctionsrf®laintiff’s failure to appear

at two noticed depositiods(ECF No. 97.) Bayview’'s rewed motion notes that it has

not received any discovery requests fromrRitiisince entry of the Court’s initial
summary judgment order. (Mot. at 1.)aikiff does not dispute that she has not
conducted any new discaye (Opp’'n at 2.)
STANDARD OF REVIEW

Summary judgment is appropriate whehéite is no genuine dispute as to any
material fact and the movant is entitled to ju@gwnas a matter of laiv.Fed. R. Civ. P.
56(a);see also Anderson v. Liberty Lobby, |Z7 U.S. 242, 247-48 (1986). In
considering a summary judgment motiore #vidence of the nonmovant is to be
believed, and all justifiakblinferences are to beadvn in his or her favorAnderson477
U.S. at 255.

1 The motion for sanctions has been referrellagistrate Judge Majjo In addition to
monetary sanctions, Bayviewrsotion for sanctionsequests case-dispositive evidenti
sanctions. Because this Court can de¢he motion for summary judgment on the
merits, it need not impose evidentiary damts. The Court expresses no opinion on
whether sanctions are warranted.
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A moving party bears the initial burden of showing there are no genuine issu
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). It can do so by

negating an essential element of the non-mgyarty’s case, or by showing that the n

bs of

pn-

moving party failed to make a showing sufficiemestablish an element essential to that

party’s case, and on whichetlparty will bear the burdesf proof at trial. Id. The burder
then shifts to the non-moving party to shthat there is a genuine issue for triad.
“Only disputes over facts that mightect the outcome of the suit under the

governing law will properly preade the entry of summary judgment. Factual disput

that are irrelevant or unnessary will not be counted.Anderson477 U.S. at 248. As a

general rule, the “mere existence of a scinafl@vidence” will be isufficient to raise a
genuine issue of material fact; there musetielence on which the jury could reasona
find for the non-moving partyld. at 252.

DISCUSSION

(D
(72]

pbly

As explained below, the Court holds tiBstyview is entitled to summary judgment

because Plaintiff has failed to make a sufficE@mwing to establish an essential elem

of her case—whether she was contacted usmngutomatic telephone dialing system ar

an artificial or prerecorded voice.

A. Telephone Consunar Protection Act

The TCPA prohibits anyone from using ‘@utomatic telephone dialing system or

an artificial or prerecorded voice” to callcell phone number wibut the called party’s

prior express consent. 47 U.S.C. 8§ 227(b)(Jj(n An essential element of a TCPA

claim is whether the caller used “automatic telephone dialing system or an artificia
prerecorded voice.”

The term “automatic tephone dialing system” is defined in the statute as
“equipment which has the capacity (A)simre or produce telephone numbers to be
called, using a random or seqtial number generator; and)(B dial such numbers.”
47 U.S.C. § 227(a)(1). An “automatic tel®ne dialing system” includes predictive

dialers, which are “equipment that dials numkard, when certain computer software|i

3
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attached, also assists telenmetgds in predicting when a sales agent will be available
take calls. The hardware, whpaired with certain softwaréas the capacity to store o
produce numbers and dial those numberardom, in sequential order, or from a
database of numberslh re Rules and Regulations rementing the Tel. Consumer
Protection Act of 199118 FCC Rcd. 14014, 14091 (J@y2003). Nevertheless, no
matter the name given to the equipment, tresitfunction” of an autodialer is “the
capacity to dial numbers without human interventioll.’ at 14092.

While there is no statutory definition of “amtificial or prerecorded voice,” case
law differentiates a call using “an artificiat prerecorded voicgtom a call with a live
person. See, e.gKnutson v. Schwan’s Home Serv., JiNo. 3:12-cv-0964-GPC-DHB,
2013 WL 4774763, at *2, *6S.D. Cal. Sept. 5, 2013pe als®. Rep. No. 102-178, at
4-5 (1991)reprinted in1991 U.S.C.C.A.N. 1968, 1972 (“[l]t is clear that automated

telephone calls that deliver antificial or prerecordegloice message are more of a

nuisance and a greater invasion of privacy tells placed by ‘live’ persons. .. . [I]tis
legitimate and consistent withe constitution to impose greater restrictions on auton
calls than on calls placdxy ‘live’ persons.”).

B. Bayview’'s Renewed Motion for Summary Judgment

Bayview contends that Plaintiff has falléo present any factual dispute with
respect to her TCPA claim. It argues thla¢ offers no evidenceahBayview used an
autodialer to contact her, that the 215-@300 number is used for autodialed calls, of
that she received a call using an artificiapogrecorded voice. (Moat 2.) In fact,

Plaintiff failed to conduct discovery ondbe issues, despite the Court re-opening

=

1o]

1ated

discovery for the express pugmof allowing the parties to discover evidence to properly

support their contentions. She also refused to appear at two noticed depositions.
According to Bayview, Plaintiff simply contels that she received calls that had an
“artificial time delay” befoe she, admittedly, spoke to a live person on the phone.
Bayview also presents evideer—a declaration and notesRraintiff’'s loan history
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regarding attempts to contact her—tballs from 215-664-1300 argenerated by a live
person and do not use prerecorded messdtst., Molina Decl. 1 4-5, 7-10 & Ex. A.

In rebuttal, Plaintiff submits aaffidavit, a handwritten call lo§and photographs
of a cell phone showing Bayview’s number oa Htreen. In her affidavit, Plaintiff
declares that she heard “silence and an fadiftime delay’ on the onset of each call
before Darrin Wilson started speak.” (Opp’n, Chyba Ded.4, 12.) She also reques
that the Court take judicial notice of certgublic records that she argues establishes
Bayview uses autodialers. (Opp’n at 6-9; Request for Judicial Notice, ECF Nos. 1(
102.)

C. Analysis

The Court agrees with Bayviethat there is no genuinesgiute as to any materia
fact. Plaintiff does not offer “any significaprobative evidence tending” to show that
Bayview used an automatic telephone dialingtesyn or an artificieor prerecorded voice
to contact herAnderson477 U.S. at 249 (internal citation datad). As an initial mattef
she admits that sh@ake to a live person. (Chyba Deff| 4-5.) Bayview also submitg
evidence that its callers were live persoimoweft personal messages for Plaintiff whe
111

2 The Court notes that Plaintiff's call log (ECF No. 83-1 at 14-15) states that she wx
called on October 3, 2012, bBayview submits notes from two calls on October 31,
2012 (Mot., Ex. A.). Plaintiff also contds that she was called on May 18, 2013, but
Bayview does not provide amgall notes from that datélhese discrepancies do not
change the Court’s view that there are nouyee issues of material fact given that
Plaintiff has failed to make a sufficient shogiof an essential element of her claim.

Bayview’s call notes also indicate that Bagwiattempted to contact Plaintiff's home
phone. The TCPA prohibits “initiat[ing] any telephone call to eesydential telephone
line using an artificial or prerecorded voicedliver a message Wibut the prior expres
consent of the called party47 U.S.C. 8§ 227(b)(1)(B). Hower, Plaintiff's operative
complaint does not plead a violation of thexction (3d Am. Compl., ECF No. 48) and,
discussed below, there is no evidence that Bayvised an artificiabr prerecorded voic
to contact Plaintiff.
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their calls were unsuccessful. (Molina D€.4-5 & Ex. A.) Therefore, Plaintiff has
not established that Bayview used an “ar@fior prerecorded voicah its calls to her.

Plaintiff also has not offered sufficieavidence to demonsteathat Bayview used
an “automatic telephone dilag system” when it called heellphone. Her contention
that there was an “artificial time delagt the beginning of each call does not raise a
dispute regarding whether Bayview usedipment having the capacity to store,
produce, and autodial numbers. Her hamiten call log and photographs also do not
raise a genuine dispute because, at ntlosy, show that Bayview contacted her,
something that does not violate the statutbout more and something that Bayview
does not contest.

Plaintiff relies on public records in wdin Bayview corporate officers allegedly
attest to the use of autodiaderHowever, even if thisd@lirt took judicial notice of these
records, which it does néthese documents do not show tBaview used an autodial
when it contacted her fromeaHL300 number. Although this Court declines to take
judicial notice of these documents, it will be discuss them for the purpose of
demonstrating that Plaintiff's proffered eviaenis insufficient for this claim to proceed
to a jury. She first submits a Bayviewbjposting for a customer relations business
analyst. (Opp’n, Ex. 1.) The analyst shhave “[w]orking knowledge of Avaya Call

Management System, Witness Call Centec&tding System, [afhdPresence Contact

3 This Court declined to take judicial ncai of the same documents in its prior summajry
judgment order, finding the requests to be untynietelevant, and/or subject to dispute.

(Summ. J. Order at 5 n.3.) The Court agaalides to take judicial notice (ECF Nos.
101, 102) because the contents of the documents are irrelevant or subject to &iepu
Fed. R. Evid. 201(b) (“The court may judityanotice a facthat is not subject to
reasonable dispute.”); Fed. R. Evid. 201 cmh @A high degree of indisputability is th
essential prerequisite” to taking judicial rogtiof adjudicative facts and “the tradition h
been one of caution in requiring thaé tmatter be beyond reasbiacontroversy.”);
Milton H. Greene Archives, Inc. v. Marilyn Monroe LL&92 F.3d 983, 991 n.8 (9th Ci
2012) (declining to take judicial notice of facts not relevant).
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Solution Technology.” Ifl.) This document does not demonstrate that the named
telephone equipment is an automatic teleplakng system, and it is not evidence th
the people who called Pldiff used an autodialer.

Similarly, she offers a 2009 Form S-11 fegistration of securities that she foun
on the U.S. Securities and Exchange Commssiwebsite. The document states thaf
Bayview’'s “Customer Service call center ogtes on an advanced Avaya phone syste
call center and auto-dialé (Opp’n, Ex. 6, ECF No. 101 at 19.) However, this staten
refers to thencoming callsthat Bayview receives from cushers, not outgoing calls to
delinquent borrowers.

She also submits two Standard and Po6&P”) “servicer evaluation[s]” of
Bayview. (Opp’n, Exs. 2-3.)n relevant part, the euadtions state that Bayview
“operates in a well-automateenvironment” and usestftomated call distribution
(ACD), and interactive voice response (IVRyt@ms.” (Opp’n, Ex. 2, ECF No. 101 at
Ex. 3, ECF No. 101 at 17.) But the IVR systararely “enables callers to route their c
to a particular department,” dthe ACD system “distributéeacoming callgo customer
relations agents.” (Opp’n, Ex. 2, EQNo. 101 at 8 (emphasis added).)

The strongest evidence that Bayview usgi®dialers comes from two statement
in the S&P evaluations, which note that loan counseloi®/begin early intervention
calling campaigns through an auto-dialer” arat th “predictive dialeallows customized
calling campaigns.” (Opp’n, Ex. 2, ECF N1 at 9 (emphasis added); Ex. 3, ECF N
101 at 19.) Again, these statementstfailaise a genuine dispute about whether
Bayview called her using eqament with the capacity tautodial. At most, they
demonstrate that Bayviemayuse autodialersometimesbut that autodialers are not
used every time a loan counsetontacts a delinquent borrowel here is no indication
when predictive dialers are used and whetherquipment is “paired with” the requirg
software that allows it to aodial. 18 FCC Rcd. at 14094ee also In re Rules and
Regulations Implementing T€onsumer Protection Act of 19930 FCC Rcd. 7961,
7972 n.39 (July 1, 2015) (“The Commissionisding that predictive dialers fall within
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the statutory autodialer definition thustses on whether equipment has the requisits
‘capacity,’ and therefore is nbimited to any specific piecef equipment and is without
regard to the name given the equipmeninfarketing purposes.”). There is certainly
evidence that Bayview called Plaintiff wiim autodialing predictive dialer or other
automatic telephone dialing system.

Bayview has met its burden showing that Plaintiff has failed to make a showi
sufficient to establish an essentiadmkent to her last remaining clair@elotex Corp.
477 U.S. at 323. Viewing the facts in the lighbst favorable to Plaintiff, she has not
carried her burden to demonstrate that theeegenuine issue for trial. Her proffered
evidence does not tend to show that Bayveentacted her cellat telephone using an

“automatic telephone dialing system or an artificial or prerecordexvoirherefore, thq

Court grants summary judgment to Bayview on Plai®iffCPA claim.See Anderson \.

Security Fin. of Idaho, LLONo. 4:12-cv-00487-BLW, 2015 WL 1478440, at *3 (D.
Idaho Mar. 31, 2015) (gréing defendant’s motion for summary judgment because
plaintiff could not establish that defendanedsn automatic telephone dialing system
contact him on his cell phone).

CONCLUSION*

Bayview's Renewed Motiofor Summary Judgment GRANTED.

There are no remaining claimsthis case as theoQrt’s prior order granted
summary judgment to Bayview on all other oiaiasserted against it and to Defendan
Marilyn Coro on all claims asserted against. (Summ. J. Order, ECF. No 95.)

111
111
111
111

4 The parties’ objections to the evidence arermted to the extent they are inconsiste;
with this Order.
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The Clerk shall enter judgment in favor@é&fendants and against Plaintiff on al
claims and close the case.

IT IS SO ORDERED.
Dated: September 27, 2016

on. Roger T. Benitez
United States District Judge

® Pursuant to Federal Rule of Civil Procedbifie the Court finds there is no just reasor
delay the entry of judgment.
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