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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

OSCAR OLIVAS,

Plaintiff,
\Y;

BILLY WHITFORD, Port Director of
Calexico West Port of Entry, Custom
and Border Patrol; PETE FLORES,
Director of Field Operations, San
Diego Field Office, Customs and
Border Protection; R. GIL
KERLIKOWSKE, Commissioner of
Customs and Border Protection; JEH
JOHNSON, Secretary of Homeland
g?c;[urlty; JOHN KERRY, Secretary o
ate,

—

Defendants

HAYES, Judge:

Doc.

CASE NO. 14¢cv1434-WQH-BLM

ORDER

The matter before the Court is the Petitfor Writ of Habeas Corpus pursua

to 28 U.S.C. § 2241 filed by Petitioner Oscar Olivas. (ECF No. 1).

|. Background

On June 12, 2014, Petitioner Oscar @#vfiled a Petition for Writ of Habeg
Corpus pursuantto 28 U.S.C. § 2241. (B@F1). The Petitionleges that Petitione
Is “a 45-year-old natural-born U.S. citizetmo Customs and Border Protection (CE

officials unlawfully exiled to Mexico almost three years agtd’ at 1-2. Petitione

alleges that he was “born in El Montdlios Angeles County, California on August !

1969” and that he “was issued a ‘delayegis&ation of birth’ certificate on January 1
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1970, five months after his birth.Id. at 6-7. Petitioner alleges that his “exile bef
in August 2011 when he attempted to retorthe United States from Mexico . . . [an
CBP officials unlawfully refused to allo him to enter the United Statesld. at 2.
Petitioner alleges that, “[h]aving beentalaed and removed from the United St3
against his will, Mr. Olivas effectively remains in custody for purposes of ha
corpus jurisdiction under 28 U.S.C. § 2241d. at 17.

Petitioner requests that this Cour) (Grant the Order to Show Cause
requested. . .,” (2) “Issue amwf habeas corpus orderibgefendants to allow Plaintif

to enter the United States without detaghhim,” (3) “Declare the Plaintiff is a U.$.

citizen,” (4) “Declare that any order ditetg or authorizing Plaintiff's removal fror
the United States was entered in viaatiof the Due Process Clause of the H
Amendment and/or other applicable law attherefore null and void,” and (5) “Enjo
Defendants and their officers, agents, setsja@mployees, attorneys, and/or succes
from prohibiting Plaintiff from entering the Uted States and/or detaining him at
after such entry . ...” (ECF No. 1 at 20-21).

OnJune 12, 2014, Petitioner filed an “Apption for Issuance of Order to Shc
Cause Pursuant to 28 U.S.C. Section 2234.” (ECF No. 3).
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On June 16, 2014, the Court orderedg®eslents to show cause why the petition

should not be granted. (ECF No. 5).

On July 8, 2014, Respondents filed a Return to Petition for Writ of Hg
Corpus. (ECF No. 12). In the Retuto Petition for Writ of Habeas Corp
Respondents allege that “[o]jn December 17, 2010, Petitioner's mother, Ms. (
Cervantes, was interviewed by a consulficer at the U.S. Consulate in Ciud
Juarez, Mexico.”ld. at 2. “During the interview, Ms. Olivas-Cervantes signed
affidavit stating that Petitioner was not borrLws Angeles, but wsaborn in a clinic in
Tijuana, Mexico.” Id. at 3. “On or about Augu®2, 2011, Petitioner applied f
admission to the United States at the Calexico Port of Entry, claiming he was

citizen.” 1d. at 4. “The CBP officer who wasocessing Petitioner’s application for
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admission prepared documentation tonatence removal proceedings before
Immigration Judge (“1J”) . . . [tlwo noticés Appear (“NTA”) were prepared, and bg

an
th

appeared to have been ‘cancelled,” ur@l€rF.R. § 239.2 prior to the commencement

of proceedings.”ld. at 5.

On July 22, 2014, Petitioner filed a Traverse. (ECF No!15).

Parties filed supplementalibfing regarding the stanthand burden of proof i
this case. On November 2, 2015, the Court issued an Order stating:

Pursuant to 28 U.S.C. § 2243, Petitioner is entitled to an evidentiary

hearing to prove the disputed fact thatwas born in El Monte, California

and that he is entitled to an orddowing him to enter and remain in the

United States. The Court will hold anidentiary hearing to “summarily

hear and determine” the disputextt of petitioner’'s place of birth and

citizenship. 28 U.S.C. § 2243.

(ECF No. 126 at 3-4).

The Court held a four-day evidentidrgaring beginning on November 12, 20
Petitioner testified on his owsehalf and presented evidence that included Petitio
birth registration (Ex. 11), Petitioner’s inumization record (Ex. 2), photographs (E
3), and the visa application of Petitionem®ther (Ex. 5). Petitioner presented

testimony of his mother, Delia Perez; his father, Raul Encinas; his aunt, Hol

Garcia; his family friend, Befina Gaona; and his wife,dLidia Hernandez. Petitionger

presented testimony of an expeitness on police interrogans and false confession

-
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Deborah Davis, PhD. Petitioner pretwshthe deposition testimony of his aunt,

Anastacia Ontivero his aun, Elvira Rodriguez; and the State Department empl(
who interviewed Petitioner’s mother at theS. consulate in Ciudad Juarez, Shashe
Esparza.

Respondents presented evidence of Petitisiggandparents’ visa applicatio
(Exs. Y, Z). Respondents presented theoddion testimony of Shashenka Espa
Ryan Grizzle, and Kerry Hyre, State [iz@tment employees working in the Frg

~ OnDecember 11, 2014, the I\_/Iaglstr.}ﬂdge issued an order limiting discove
to information directly related to Petiner's habeas claim and denying Petitiong
motion to compel discovery related totiRener’s Fifth and Fourteenth Amendme
claims. Petitioner’s non-habeas claims remain pending.
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Prevention Unit at the U.S. consulate in Ciudad Juarez in December 2010.
[I. Findings of Fact

A. Immigration History

Delia Perez (“Perez”), Petitioner’s methh was born in Mexico on January
1947, the youngest of six daughters to Crege®livas and Trildad Maria Olivas
Perez was raised in and around Mexicali, MexiCresencio Olivaand Trinidad Marig
Olivas are deceased.

In 1963 or 1964 when Perez was sixt@erseventeen years old, she be
crossing the border from Mexicali into the United States daily to work as a field
in Imperial Valley. Perez stified that she used a faliskentity and false United Stats
birth certificate to enter the United Statesough the Calexico Port of Entry. Pe
testified that she understood that she watating immigration law by entering th
United States using a false identity anaiming to be a United States citizen.

Perez testified that shmet Raul Encinas, Petitioner’s father, in 1963 or 1
when she was sixteen or sateen years old. Petitionestdied that she and Encin;
were working in the fields in Imperid¥alley when they met and they beca
romantically involved. On June 18, 1964, upon discovering Perez lacked
documentation, U.S. Border Patrol allaWwPerez to voluntarily depart the Unit
States. In 1965, Perez obtained a bordessing card, which allowed her to enter
United States for 48-hour periads

Perez testified that her parents, Crese®livas and Trinidad Maria Oliva
moved to Los Angeles together in théeld960s while Perez remained in Mexic
Hortencia Olivas Garcia, Perez’s sistertitesl at the evidentiary hearing that
parents came to the United States togedimer that they never lived apart from e:
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other. In excerpts of her deposition atled at the evidentiary hearing, Anastacia

Ontiveros, Perez’s sister, testified that p@rents moved to the United States toget
In a typed Immigrant Visa and Alien Retyation application for Cresencio Sc
Olivas, Cresencio Olivas inthted that he resided in ‘®icali, Baja California” from
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“Nov1943-Nov.1966” and reside in “Los Angeles, California” from
Nov1966—May1972.” (Ex. Z at 5)n a typed Immigrant \éia and Alien Registration
application for Marie Trinidad de Cervant®fivas, Marie Trinidad Olivas indicatgd

that she resided in “Mexicali, Baja [@ar.” from “Nov. 1943-Nov.1969"” and reside
in “Los Angeles, Califania” from “Nov. 1969-May 1972.” (Ex. Y at 24). Bo

| ==

applications were signed, and all the infotimrain them sworn to be true, by Cresengio

and Marie Trinidad Olivas, respectively, in Tijuana on November 21,31972.
B. Delia Perez

Perez testified that she moved from Mmti to live with her parents in the

United States “around May or -- in theddle of the year, ‘68.” (ECF No. 144
20:12-25). Perez testified that she saw Eaginas, Petitioner’s taer, in Los Angeles
in 1968 driving down the street in his cdterez testified that Encinas saw Perez
stopped. Perez testified that Petitioner wagceived in Encinas’s car in Los Angel
Perez testified that she found out she wagipant but she did not tell Raul Encinas
did not see Raul Encinas again because she did not know where to find him.

Perez testified she had been looking iamrk since she moved to the Unit
States, but once she told her parents thatss pregnant, her fathdid not want he
to look for work until after she had given birth.

Perez did not see a doctor while she pr@ginant and received no prenatal ¢
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Perez testified that she did not go to atdobecause she “felt fine,” and she “would

have liked to, but [she] hatb money and . . . wasn't wong.” (ECF No. 161 at 53:

14-20). Perez testified that her father dad want her to go to the doctor becausé¢ he

was afraid that she would be deported.
C. Other Births in the Olivas Family
During the time Perez was pregnant wRbtitioner, two of Perez’s siste

'S,

2 Cresencio Olivas indicated on his visa application that he was assisted |

completing the application, but the portiortloé application asking for the identity

a
the person assisPiPlg the aPpIicant was Iefrhlhla(lgx. Z at 7). Trinidad de Cervantes

Olivas did not indicate on the visa apptioa whether she was assisted in comple
the application. (Ex.Y at 26).
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Anastacia Ontiveros and Hortencia Garciarevalso pregnant and living in the L
Angeles area. Perez'’s sisters testifieat tiney received prenatal care during th
pregnancies. Perez testifigtht her father did not tell @meros and Garcia not to g
to the doctor “[b]ecause théad husbands, and their husbawdsild take them to th
doctor.” (ECF No. 161 at 55:3-7). Anast&Cntiveros, testified in her deposition tl
during Perez’s pregnancy, she saw Patamst daily because they lived nearby.

Several months befe Petitioner was born, Hortela Garcia gave birth to
daughter on April 4, 1969 at the Los AngeBeneral Hospital. On cross examinati
Garcia testified that she waset pregnant with her daughtgrthe same time that Per
was pregnant with Petitione Garcia testified,

Q. And do you recall when Oscar was born?

A. 8/10/69. _
Q. So wasn’t there an overlap of about five months when you were
prel%nant at the same time with Delia?
A. No. Well, Gabriella was born in April.
(ECF No. 146 at 60:12-16). Anastacia Ontogegave birth to a son in November 19

three months after Petitioner was born. Garing testified in her deposition that g
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received prenatal care and gave birth todom at the Los Angeles General Hospital.

At the time, Ontiveros was not lawfy present in the United States.

D. Petitioner’s Birth

Petitioner Oscar Olivas was born ongist 10, 1969. Petitioner’s biologic
parents are Delia Perez and Rancinas. Perez testifigkdat Petitioner was born in h
parents’ home in Los Angeles, where she reagling. Perez testified that the addr
of her parents’ home was 2017 East 78th StrPetez testified that she did not gc
a hospital to give birth because her fathét beer she would give birth at home. Pe
testified that she began having contractitres previous aft&oon at home with he
mother and father. Perez testified thaewlmer contractions gan her mother calle
her sister Hortencia Garcia “to come osaad stay with her because my dad was gt
to work in the morning.” (ECF Nd.61 at 58:7-9). Perez testified,

Q. After Hortensia came, did anyonsecome to the house that night or
morning?
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A. No.
g. \l(JntiI Oscar was born, it was just Hortensia and your mom?
. Yes.
Q. When you gave birth to Oscar, @hOscar came out, was anyone else
in the house besides your mother and Hortensia?
A. No. And the midwife.
Q. Who was the midwife? _
A. | didn’t previously know that lady She was my mom’s friend, but |
didn’t know her.
2. “ad you ever met her before?
. No.
Q. How is it that the midwife came to the house?

A. Well, I didn’t really notice a time, but | suppose it was like at 6:00 or
6:30, something like that —

Id. at 59:9-24. Perez testified that Petitiomas born at 8:30 or 8:40 in the morni
on August 10, 1969. Perez testified thatddwes not recall the midwife’s name and t
she never saw the midwife again.

Hortencia Garcia, Perez’s sister, testiftthe evidentiary hearing that Petitior
was born at 2017 78th Street lubos Angeles. Gaia testified that at the time ¢
Petitioner’s birth, she was living in théhittier neighborhood of L& Angeles. Garci
testified that she was at the house wRefitioner was born because her mother
called her come while Perez was in labGarcia testified thashe was present whe
Petitioner was born, along with her motlaed a woman who came to help with

birth. Garcia testified that the womarhavhelped with the birth left ten or fiftee

minutes after Petitioner was born.
Anastacia Ontiveros, Pereaster, testified in her deposition that she lived
East 78th Street in 1969, less tHaif a block away from her pareritsAnastacia
Ontiveros initially testified in her depositi that she did not find out about Petitione
birth until the day after he was born whem m®ther called her. Anastacia Ontive
testified later in her deposition:
A. ... [S]he had the baby in the morning. I think it was like 8:00, 8:10,

something like that, in the morning.
Q. At about 8:10 in the morning?

¥ The Court does not malkey adverse inference froime fact that Petitioner’
aunt, Anastacia Ontiveros, dlinot appear in person #te evidentiary hearing
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Respondent provided no evidence that a sulgp@es properly served on Anastacia

Ontiveros.
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A. Yes, around that time. _
2. Ieo you know when she went into labor?
. No, no. _

. And so was it the day he was ibdhat you found out he had been

born?

Q
A. Yes, in the afternoon, in the afternoon.
Q. And who told you?

A. My mom.

Q. In'person or on the phone?

A. No, In person.

Q. She came over to your house?

A. Yes.

(Deposition of Anastacia Ontiveros at 41:3-18, November 18, 2014). Ont
testified in her deposition that she visited&@dghe day he was born and her mother
father were present, but Hortencia Gamis not present because she lived far
away. Later in the deposition, Anastaciai@eros was shown a declaration signed
dated July 17, 2014, in which Anastacia Oatos states that slsaw Perez when s
was pregnant in Los Anggs and visited Petitionerdtday after he was bor@ntiveros
testified in her deposition that she had neemn the declarationfoee. After reading
the declaration, Ontiveros testified in her deposition,
Q. Okay. Paragraph 6. “In August 19&%lia gave birth to Oscar.” It
says, “I'was not at the house wherc@swas born, but my mother called
to tell me the news.”
. Yes.
. So she called you on the telephone?
. Um-hum.
Q. She didn’t come to your house?

A. Correct. . .. o
8 And then it sa%/%5 “Theext day, | went to mparents’ house to visit
A

>0 X

elia and to meet Oscar.”
. Um-hum. Yes.
Q. Is that correct?
A. Yes, yes, correct.
Id. at 71:18-72:13. Ontiveros testified that she did not see the midwife and ¢
know the midwife’s name. Ontiveros testified in her deposition, “I don’'t know
midwife]. I’'m not sure if she lived inijuana, but she was visiting L.A., | thinkId.
at42:16-18. Ontiveros testified in hepdsition that her mother was acquainted v
the midwife and “knew from that lady thatesassisted in childbirth in Tijuanald. at
42:19-24.

Elvira Olivas Rodriguez Perez’: sister, testified in her deposition that she w
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living on East 78th Street at the time of Petitioner’s birth and that she met Pet
wher he was sevel day:old. Rodriguez acknowledged Iner deposition that her vis
applicatior indicate: that she lived in Mexicali until 1970. Rodriguez gave birth tc
son in a hospital in Los Angeles in 1971.

At the evidentiary hearinglerez was asked whetheestated in her depositic
that Rodriguez did not come to see hdhathouse in Los Andgs because Rodrigug
was in Mexicali; Perez acknowledged that she had said that. On cross exam
Perez was asked whether Rodriguez imaslexicali when Petitioner was born a
Perez responded, “No.” (ECF No. 146 atl®20). Anastacia Ontiveros testified
her deposition that Rodriguez was tigiin Mexicali when Petitioner was born.

Perez testified at the evidentiary hegrthat she procured a false declara
from sister, Elvira Olivas Rodriguez, in weh Rodriguez stated that she was a fri
of Perez in Los Angeles,wa&Perez when she was pregnant, and met Petitioner |
Angeles when he was one week old.ti#d¢ evidentiary hearing, Perez testified,

Q: Since you signed that declaration in Juarez, in trying to protect Oscar’s

,(A:\I;[I\Z/\?glihll%erl]ig\\llg 35/8.u always ma.lde good demspns’? |
: You mentioned you have a sister named Elvira Olivas?

: \\((%?J' have a friend also named Elvira Olivas?

: No.
:énd, again, you recall being deposed in this case?
es

>0 PO >

8I Do;/ou recall being asked about a declaration signed by an Elvira
ivas”

A:Yes....And I'm vey sorry, and I'm -- very remorseful, but | did it to
rotect -- to protect and for my son to be _%lven his citizenship back.

. Well, let’s -- let’s talkabout what you did. What -- what did you say
about your relationship with the Elvira who signed that declaration?
A. | said she was a friend because wttey asked me for witnesses, for
people who knew us, sisters or relatives, | went there to the place wherg
my son was born. And | didn’t firghyone, none of the ladies who really
liked me, who -- who saw me whemas pregnant, when | gave birth to
my son, and | didn’t find anyone. Some of the ladies had passed away
and others had moved away. Andl.thought | can say Elvirais a friend
so that it will help in the declarati@nd say that she’s one of the friends.
Q: %Nh)/ did you think it would help teay she was a friend instead of your
sister”

A: Because .. .they were askingWatnesses who knew us, and they said
that would be very'useful. . . . _ _

A. ... But as far as that -- that gatent, | fixed that with an attorney.

Q: How did -- how do you think that you fixed that?
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A: Because | signed the document, dsdtold me that that had been
cleared up, that lie that | told.

(ECF No. 144 at 40:24-42:13).

Josefina Gaona, a friend of Perez and disters, testified at the evidentig
hearing that she moved to the United Statd968 and lived with Anastacia Ontiver
and her husband, Rodojfon East 78th Street for a fewonths. Gaona testified at tl
evidentiary hearing that while she wasHtigion East 78th Street with Anastacia :
Rodolfo Ontiveros, Perez andriparents were living less than half a block away or

other side of the street. Gaona testifieat Perez was pregnaait the time. Gaong

testified at the evidentiary hearing tishe met Petitioner thesond day after he wa
born. In a declaration dated July 12, 20@4ona stated that she was living on the s

street as Perez when Petitioner was bornthatdlshe moved to El Monte, Californi

shortly after Petitioner was born. At teeidentiary hearing and in her depositi
Gaona testified that wheetitioner was born she had already moved from East
Street to El Monte.

E. Perez's Social Security Application

Perez testified that after Petitioner wemsn, she began working at factories

Los Angeles. On November369, Perez applied for a Salkctecurity number. Per¢

testified that Rodolfo Ontiveros assisted imefilling out the application for a Socii
Security number because the form wa€mglish and Rodolfo Ontiveros was t
person who always helped Perez fill oup@avork. The address listed on the So
Security number application is 2041 Easth/8treet, Los Angeles, California, 900(

ry
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Perez testified that the address listed oragh@ication was the address of her sister,

Anastacia Ontiveros, and brother-in-law, Rodolfo Ontiveros.
F. Registration of Petitioner’s Birth is Los Angeles

Perez testified that she did not registetitioner’s birth immediately because |

father refused to allow Pertzregister Petitioner’s birtlPerez testified that her father

was afraid Perez would beptwted to Mexico. Perez registered Petitioner’s birt
Los Angeles, California on Janydl9, 1970. Perez testifighat she was prompted
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27
28

register Petitioner’s birth in January 19@@cause she took him to the doctor fq
check up and immunizations but the doetould not see Petitioner because Perez
not have Petitioner’s birth certificate. Perediteed that after the doctor refused to s
Petitioner, her brother-in-law, Rodolfo Ontiverto&d her he wouldake her to get he
son registered. Petitioner testified that Réal@ntiveros knew how to register a bit
and spoke English well. Perez testified that she and Rodolfo Ontiveros went
courthouse and Rodolfo Ontiveros spok&nglish to someone and filled out a pie
of paper with the necessary information.

G. Petitioner’s Birth Certificate

The birth certificate states that Petitioner was born at 2030 East 78th

ra
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Stree

Perez testified that the address listed onbihth certificate is not the address of the

home Petitioner was born in, or the addred8aykz and Petitionenssidence. Pers

z

testified that 2030 East 78th Street wasdithdress of Anastacia and Rodolfo Ontivaros

at the time of Petitioner’s birth. Perez tastifthat she did not notice that the addr
was incorrect until recently. On @®examination, Perez testified,

Q. Last week do you recall Mr. Vakili, Oscar’s attorney, asked you why

you told me at your deposition that Oscar was born at 2030 78th Street?

A. Yes, | remember. _
. And you said that you thought there would be consequences with
scar’s birth certificate if you said that he was born somewhere else; is

that right?

A. That's right. _ N

8. So you knew that the addresstba birth certificate was not where
scar was born; is that right? _

A. Yes. | noticed until now with this problem that came up because
reviously | hadn’t looked.

gp. And did you know that Oscar was not born at 2030 when | took your
eposition on October 30, 20147 o

A. Yes, Counsel, and I'm sorry. | amally sorry. | did it to protect my

son, and | repeat, | thought there wbbk problems if he had been born

at another address, and one does &watone can for one’s children. |

didn’t think that it would be such a big problem.

(ECF No. 146 at 29:24-30-17).

Perez signed the birth certificate in twaq@s. Perez testified that she signeo
own name in a second box on the birth cedie, marked “Attendant’s Certificatior
where the physician or midwife is instructedsign because she did not know the n;
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of the midwife who helped her deliver angs told that she should sign. On cr
examination, Perez testified that whensleat to the registrao complete Petitioner’
birth certificate, the registrarsked her to get the midwife’s signature or return tg
registrar with someone who could certify that he or she attended Petitioner’s
Perez testified,

Q. You didn’t get the midwife, Ms. Pug® come back and sign the birth

certificate? _ _ _

A. No. She was a little old ladynd | didn’t know her, and | didn’t know

where to find her to go get her. _ _

Q. And you didn’t get your mother to come back and sign the birth

certificate? _

A. No, because my mom tia't seen that lady either anymore, and then

_tthey told me that if'1 didn’t have &mame of the midwife that | could sign

it.
(ECF No. 146 at 27:7-15).

H. Deportation of Delia Perez

Perez testified that she was deporte@mvRetitioner was a bg, while she wa:
working at a factory. Perez testified tishe does not recall whether she was depg
to Tijuana or Mexicali. Pex testified that she contacteer family when she returne
to Mexicali and they helped her obtain gpkcation to obtain a visa that would allg
her to reenter the United States. Perez tedtihat her sister, Hortencia Garcia, and
attorney in the United States prepared thaiaation for her. Pez testified that sh

signed the application but that she did retiew the informaon on the form wel

before sending it back. The applicatioates that Perez lived in Mexicali until

February 1969 and begblwing in Los Angeles in Februard969. Perez testified at tl
evidentiary hearing that the applicationinsorrect because slcame to the Unite
States in approximately May of 1968. r@z testified that she cannot explain
inconsistency between the dates.

Perez was issued an immigrant visaiamaigrated to the United States on Af
8, 1972. Perez testified that she receitexvisa based on hang a child born in the
United States.

|. Petitioner’'s Childhood
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Petitioner testified that he has always believed he was born in Los Angele:
Petitioner’s understanding of where he wasib®based upon representations made to
him by Perez and other family members.

Petitioner’'s immunization record indicates that the first date he receiyed :
vaccination was January 19, 1970.

Petitioner admitted severphotographs of Petitioner as a baby into evidepce.
Perez testified that the admitted photograpéie taken in Los Angeles when Petitioper
was five months to two years old.

On November 11, 1974, Pergave birth to her second son, Alberto Solis, in|the
United States. Perez testified that she daxté to her second son at the hospital in
Salinas, California. Alberto Solsas baptized on January 11, 1975.

Petitioner was baptized in Californiababruary 17, 1979. Anastacia Ontivefos
testified in her deposition that Oscar was still a baby at his baptism.

Petitioner grew up in Los Angeles, Calihia and Salinas, California with his
grandparents and his mother. At the eviidan hearing, Petitioner testified that when
he was growing up, his mother told hinatlhe had been born on 78th Street in Los
Angeles. Petitioner went sxhool in California and obtained a driver’s license as a
teenager. Petitioner testified that wherturaed eighteen he registered for Selecfive
Services.

J. Petitioner’s Immigration History

On November 6, 1989, Petitioner filed dipen to permit his first wife, Cristing
Partida, to seek an immigrant visa. Ag #gvidentiary hearing, Petitioner testified that
he and his wife resided in Mexicalihile the petition was pending and Petitioner
crossed the border to work in Calexico, Galifia approximately six times a week using
his birth certificate, driver’s license, andcta Security card. On November 6, 1989,
Petitioner's petition for his first wife’smmigrant visa was approved based |on
Petitioner’s citizenship. On DecemberlS91, Petitioner’s first wife was granted jan

immigrant visa.

-13- 14cv1434-WQH-BLM
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On December 2, 1998, at the Calexicotid Entry, Petitioner was referred
secondary inspection. Border agentsalgced marijuanain the vehicle Petitioner
driving. Petitioner was subsequently charged with and convicted of importat
marijuana. Petitioner was not deported essalt of his conviction. As a condition
probation, Petitioner had to remain in the United States.

K. Application for Lawful Permanent Residence of Petitioner’'s Wife

Petitioner married Claudielernandez, in 2004. In 2008, Claudia Hernar
applied for lawful permanent residence ia thnited States. While the application
lawful permanent residence was being psseel, Claudia Hernandez had to leave
United States. Claudia Hernandez, Petitipard their childremoved to Mexicali in
the fall of 2010. At the evidentiary heag), Petitioner testified that he continued
cross the border regularly for work in the United States.

At the evidentiary hearing, Claudia Henuz testified that in the interview f
her application for lawful permanent résnce with the U.S. Consulate in Ciud

Juarez, Mexico, she was asked questibosiePetitioner’s birth certificate, Petitionef

mother, and Petitioner’s family. Claudia Hanalez testified at éhevidentiary hearin
that consular officials told her that thegnted to interview Petitioner’'s mother and t
they would give her another appointmémteturn with her mother-in-law.

L. The Juarez Interview

Hernandez received an appointmentr&urn to the U.S. consulate with

Petitioner’s mother on December 17, 201®M#0 a.m. Delia Perez was living

Salinas, California at the timand traveled to meet ClaadHernandez in Mexicali. On

December 16, 2010, Delia Perez and Claudernandez traveled to Ciudad Jug
together for the interview. Hernandez testfthat Perez tripped and dislocated
shoulder that she had recently had surgery amwiiey arrived at the hotel. Hernanc

* Testimony regarding Petitioner’s_prialrug offense was offered at t

eyidentiary_hearln% by Petitioner to showttPetitioner was not deported as a result of

his conviction. T
credibility of Petitioner.
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testified that Perez was in significant pain through the night and the following ¢

On December 17, 2010, partment of State officials questioned Petitiong
mother at the U.S. consudain Ciudad Juarez, MexicoThere is no audio or vide
record of the December 17, 20h@rview. Perez testifieddhshe went to Juarez aft
receiving a letter, either from Claudia Hendaz or from the consatle in Juarez, tellin
her to come to an appointment andtong documents including photos of her s
when he was younger, immunization and medical records, and school records

Perez testified that when she arrivethatappointment at the U.S. Consulate

turned her documents in at the windowthie waiting room andvaited to be called.

Perez testified that she was called into a sroath with a glass dider. Perez testifie
that the woman who interviewed her sat behhe glass partition. Perez testified t
the interview was conducted in Spanish amd shhe was asked questions about her
and the circumstances surrounding his birthrePeestified that after the questions ¢

answers, the interviewer made statementtuding, “No. Your son was born

ay.
bI’'s
0

er

QU

0N

she

d
hat
son,
and

n

Mexico,” “You better tell the truth becaugeu know what can happen to you and what

can happen to your son.” (ECF No. 144 at 33:9-16). Perez testified that dur
interview she felt sad andlp&ess because she was tellthg interviewer the truth by
the interviewer did not believeer. Perez testified thatesidid not leave the intervie
“[b]ecause | thought the best thing was for tmevait and clarify to them -- for the

> At the evidentiary hearing, Perez testified,
. Have you ever been to Ciudad Juarez in Mexico?
. No, never.
Have you ever been to theitdd States Consulate in Juarez?
0
\I?o you remember your son applying for a visa for his wife Claudia?
es.
. Okay. Were you involved in that visa process at all?

0. .
Okay. Let's -- let me ask you again. Have you ever met Department of
0 ﬁlals rom Juarez?

0
% Havexou ever signed a statementrggayhat your son was born anywhere ot
than Los Angeles?

A. Yes .

Where did ou sign that statement?
A In Juarez. 0. 144 at 23:25-24:25).
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to believe me that my son had been born in Los Angeles 4t 35:10-13.

Perez testified that she signed an affithahile she was at the interview becalt
“They made me lie. | tolthem my son had been bornMexico because previous
she had told me, ‘If you say that your son was born in Mexico, nothing is go
happen. Your son is not going to lose papers because he has his registratitoh.
at 35: 14-23. Perez testified,

A. So she said to me, “Where svhe born?” She said once again.

Q. What did you say? _ _ _ i

A. And then it just poEped into my mind. Then | said, “In Tijuana.”
Q. Why did you say that?

A. | don’t know. It just -- it just came to me.

Q. Wh?/ didn’t OYou leave instead of saying that?

A. ... Twanted that tbe cleared up. | wantede truth to be cleared up.

Id. at 35:23-36:7.

Perez testified that after she stateat tRetitioner had been born in Mexico,
interviewer called another man into tlhem, the two spoke, antlde man handed Per
a document. Perez testified,

Q....did%ousi nit? _ _

A. Yes, with -- with much sadness besau didn’t think that they would
make me sign a lie that | told. _ o _

Q. What was your emotional state when you signed it, if you know, if you
can describe 1t? _ _

A. Very sad. Very sadl was CI‘KIH&Z}, and -- and | did not read that paper.
Q. Couldn’t you have just walked away instead of signing it?

A. No. No." | wouldn'’t think of leaving. | thought that if | left, they
would detain me anyway.

Id. at 37:18- 38:2. Perez testified,

Q. You testified earlier that the interwer told you to tell the truth; is that
correct?

A. Yes. _ o

Q. Did she tell }r/]ou anythlng else about your obligation to tell the truth?
A. Yes. Well, when she told me to telketkruth, | told her, “It's the truth.
I'm telllngB/ou where my son was born. That's the truth.” . . . And she
told me, "Do you know that if you lie, you can go to jail?”

Id. at 38:12-22. The English translation tbke affidavit Perez signed at the U
Consulate in Ciudad Juarez on Decembe2010 (“the Juarez Statement”), state
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I, Delia Olivas Cervantes... state with acceptance [sfcfreely and
without any coercion whatsoever, the following:

That on today’s date | came beforestG@onsulate because my son, Oscar
Ivan Olivas, requested an IR1 categ@sident visa to immigrate Claudia
Elena Hernandez Alvarez as thgoase of an American citizen. He
requested [sic] said petition on June 30, 2008.

For said application, a birth certifiegtindicating that Oscar lvan Olivas
was born on August 10, 1969 in Los Afege California and that he was
registered on January 19, 1970 was submitted.

But the truth of the facts is that mpn Oscar Ivan Olivas was NOT born

in Los Angeles, CA. Hevas born in a clinic in Tijuana, Baja California

Norte. | don’t remember the name of the clinic. | came across illegally

from Mexicali, BCN into the United States, together with my son Oscar

Ivan, when he was three months old. My brother-in-law, Rodolfo

8n_tt|vgrg? ([ecommended that | register him as if he had been born in the
nited States.

My brother-in-law went to court with m® register my son as if he had
been born in the United States. | did not register my son in Mexico.

My son is unaware of the truth of tfeets; he believes he was bornin Los
Angeles, California.

For which [sic] | am aware that | dibt state the truth of the facts before
this consular office, which | haveebn informed is a criminal offense.

(Ex. E-1)! The affidavit was signed by Deliarée and Kerry Hyre, Assistant Head
the Fraud Prevention Office.

In a statement dated May 10, 2012, Perez asserts,

When | was interviewed by an officer on December 17, 2010 at the
Offices in Juarez, Chihuahta Mexjdarepeatedly confirmed my son’s
birth place being Los Angeles, Ca., UCRizen by birth. The officér kept
insisting my son was born in Me&d, which 1 keptdenying. | was
intimidated "and bullied throughout téole interview. They began to
threaten me with immedie incarceration if | did not agree with them.
This harassment continued andntinued until | signed a statement
declaring my son was born in Mexicd hey coerced me into signing a
false document.

Ex. H at 104. A declaration by Delia Ber signed and datedlyud 6, 2014 and filed
with the Court on July 22, 2014, Perez states,

® Where “[sic]"appears, Yic]” was used in the English translation of {

affidavit.

" The Juarez statement was admitted @avidence at the evidentiary hearing

impeach the testimony of Perez that Petittomas born in Los Angeles.” The Co
does not use this evidence for the truth of the matter asserted.
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During the interview at the ConsulateJuarez, a femalefficer told me

that she believed Oscar was bam Mexico. The female officer
threatened that | would lose my UndtBtates citizenship and Oscar would
not be able to stay in the Unifed ®&if | did not admit that Oscar was
born in Mexico. She told me that if | admitted that Oscar was born in
Mexico, | would be able to keemy citizenship and Oscar would be
allowed to stay in the United States with his family.

After | spoke with the female officea, male officer entered the room. . .
. He pressured me to say that Oscar had been born in Mexico, but |
insisted that Oscar had beeorn in the United States.

| was not given a break tdrink water or use the restroom. . . . | did not
know how long the officers would keep me in that room if | did not tell
them what they wanted to hear.

The officers questioned me for about two hours until | broke down and
began crying. | felt tired and sigerate for the questioning and my
confinementto end. | felt the onlyay to make the officers stop was to
tell them what they wanted.

| told one of the male officers th@iscar had been born in Tijuana. |
chose Tijuana because it was the foigt in Mexico that came to mind.
The officers presented me with a tgpgtatement and told me to sign it.
As soon as | signed the statement, they took it away from me.

Ex. K at 26-32.

1. Fraud Prevention Unit atthe U.S. Consulate in Ciudad Juarez

Deposition designations were admittedtla¢ evidentiary hearing for U.§.

Consulate employees with the Fraudvergion Unit, Shashenka Esparza, R\
Grizzle, and Kerry Hyre. The consulargoyees did not specifically remember De
Perez or her interview with the Fi@ Prevention Unit on December 17, 20
Shashenka Esparza, a fraud stigation assistant in thenmigrant visa section at t
U.S. Consulate in Ciudad Juarez in Decen@@4 0, testified in her deposition that,
part of her duties in the immigrant visaction, she “reviewed cases with poten

fraudulent birth records, and, basicallypske records were American, but were U.

birth records where the people were born wmibdwives, home births, or delayed bit
registrations.” (Deposition of Shashenkp&za at 16:5-17, Dec. 22, 2014). Espa
testified at her deposition that she does remember the particular case involv
Delia Perez and Petitioner Oscar Olivasduse the Fraud Prevention Unit in Ciug
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Juarez had many cases concerning suspected fraudulent birth documents.
Esparza testified that this particular case was referred to the Fraud Pre)

enti

Unit because “the mother is listed asatendant [at the birth], and it was a home

birth.” Id. at 23:25-24:2. Esparza testifiednatr deposition that her interview not
from her interview with Delia Perez indicatatliPerez stated that the midwife arriy
around 7:00 p.m. and Petitioner’s birth was @0&r 9:00 p.m. Esparza testified at

es
ed

her

deposition that she would have asked Delia Perez why the birth certificate indicates tr

the birth was at 8:45 a.m.

Esparza testified at her deposition thaewilshe finishes asking the interview
guestions, “if the story doesn’t make seasd the evidence is a little bit awkward”
would speak to the interviewaad tell her that “she needtxbe honest . . . that it ws

time to face the truth” and “if they dorface the truth right now, the truth will haunt

them after that, because . . . the govemtmere more strict and strictld. at 36:14-

37:14. Esparza testified at her depositibat once the intervieee told the truth|

Esparza would start typing the affidavithe affidavit was printed and given to t
mother to review and Esparza would as& thother if everything in the affidavit
correct. If the mother agrees with the ddfvit, the deputy of@er, in this case Kerr
Hyre, would be called into the room to sign the affidavit in front of the mother.
deputy officer asks the intaewee if she was threatened or if she is giving
statement willingly. If willing, the intervigee will sign the affidavit in front of th
interviewer and theeputy fraud manager.
Esparza testified at her deposition ttiegre were no incentives or bonuses

rewards for investigators who @limied admissions or confessiorissparza testified

A No. ?'.‘3'(],%2?‘58%? Iy | aBYS Fodlt PEOPIE with foshect

@gd I\(chl) r)}/gtua?\g?lr threaten to take away someone’s citizenship?

% Did you ever promise someone that if they confessed they could keep
t e|r C|t|zens ip

Id. at 45:4-46:2.
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Ryan Grizzle, the acting fraud prevention manager at the U.S. Consu
Ciudad Juarez in December 2010 testified at his deposition that he encol
hundreds to a thousand delayed registrambbgths accompanying an application |
an immigrant visa during his tenure at th&. Consulate in Ciudad Juarez. Griz
testified at his deposition,

Q: Will a delayed registration of birth certificate in application for an

immigrant visa always trigger questions in the follow-up interview?

A. No, not necessarily, at'least from myperience as a consular officer.

... Ifthere’s other documentationeddy present, for instance, a passport

or additional information within theisa application in the packet, then

there would be no need to follow up oniit. . ..
(Deposition of Ryan Grizzle at 42:15-43:22¢t. 22, 2014). Grizzle testified at
deposition that if there were questiotmat a birth document when adjudicating
immigrant visa, an interviewould be conducted with th@plicant. Grizzle testifiec
at his deposition,

Q. C(()jg)ld an applicant ever cleap a question as to somebody’s birth

record”

: PossibIY if the applicant was the mother or father.
y

A
Q. And only in those circumstances? _ _
A. No. Spouses many times had additional supporting documentation....

ate |
Inter
or

zle

S

an

Id. at 45:3-9. Grizzle testified that a easould be referred tthe Fraud Preventior
h

Unit if questions about the birth recordme@ot cleared up by the initial interview w
the applicant. Grizzle testified at the deposition,

Q. So what would be the next stejpgou interviewed the applicant but it

wasn’t determinative? . . . _

A. The next step would be that weuld reschedule a second appointment

and we would ask for secondary evidence . . .. _

Q. What would be some examplesetondary evidence that could verify

b:crtbh It?] ;[)he United States for someaomieo had had a teeyed registration

of birth”

A. They don’t verify birth, they velfy the validity of the document. We

would ask for things such as pre-'and qutnatal documentation, hospita

records, clinical records, maybeka®r things such as immunization

records, school records, siblings’ birth certificates, and, again, the same

type of pre- or postnatal, thingke that, establishing patterns for the

family, where they were born andrlys like that, time frames, time lines.

i Sor?he of that information calinclude the petitioner being present or
e mother . . ..

Id. at 61:25-63:14. Grizzle testified at his dapos that if the first interview with thg
applicant was not determinative, the Fr&uevention Unit would provide examples
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the “type of documentation [that] could hdlpe applicant in trying to answer t

guestions.”ld. at 66:5-7.Grizzle testified that the Fua Prevention Unit could inform

the applicant that “one option is that tinother come . . . . But it could only bg a

request and we could not require them to contd.’at 66:18-67:2.
Grizzle testified at his deposition,

Q. So while you were in the Fraud Pretten Unit, did a parent who had
come in for an interview ever conveyyou that his or her child who was
the petitioner for an immigrant visaas not actually a U.S. citizen by
virtue of having not been born in the United States?

A. Yes. On many occasions, more tfdh it could be into the 100s. . . .
[T]lhose cases required additional work bg a U.S. consular officer,
meaning an actual officer of the Defaent of State because that would
require a formal declaration by thatrson, an affidavit which would be
a sworn affidavit to a consular officat that point, because admitting that
a person that had documentation thaytivere a U.S. citizen and is not,
that could not simply rest at theviestigative level with a local national
taking that information, it would reg@ a sworn statement in front of a
consular officer at that point.... I also remember cases where an
investigator would come to me andysa parent, mother or father has
admitted that their son or daughtersvet born in the United States, and
then by the time | got to the roomd¢onduct a separaieterview and to
swearthem in and %o through the affid@rocess that they would recant
or they would say that was not what they had said . . ..

Id. at 93:3-94:4.
Grizzle testified at his deposition,

Q. So if there was someone livingive United States with what appeared
to you to be a fraudulently obtainbdth certificate, you wouldn't refer
that to the diplomatic secretary office? _ _

A. That's not normally something thate would refer to the diplomatic
security office because we're not making a determination on citizenship
at that point. | would say our nexept if there was simply a birth record
is that we would notify the Americaritizen Services secfion because we
would want to flag information foa possible application for a passport.
So if the person then tried to obtaipassport, they would have to answer
guestions and we would provide thasic information. Again, it may not
be germane to the case, the adj fficer would have to make that
decision, but the information would be logged.

Id. at 103:14-104:6Grizzle testified at his deposition that he and his deputies would

not swear a parent in to make a swornestent “until we were very sure that th
understood what they were doing, they ustind the information that was bei

presented to them, that we eeomfortable with the poess in which the information

was gathered, that they understood the implication ofld.”at 110:4-10. Grizzlg
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testified that “[I]n no way, shape or fordo we have any authority to force people
give us information or in no way shapeform would we promise them something
return for information.”ld. at 140:19-22. Grizzle testified at his deposition that “If
applicant requested to get wat® use the restroom, to get food, even if that requ
them leaving the consulategmnises, they were granted that. Also, there was ng
for us, since we were separated by a hiaeland bullet-proof glass and everythil
that we could have stopp#tem from walking out of any interview at any timed.

at 153:15-21.

Reviewing the case notes from the Fr&udvention Unit in Petitioner’s cas
Grizzle testified in his deposition that, “the biggest thing it shows me there is t
some concern of the date of birth versus dlate of registration, and also that
mother was the only person listed as the attendant . Id. .at 148:9-12. Grizzle
testified that “[iJt would be uncommon wmply have only the mother listed as
attendant. Normally a birth is going to be with, you know, some sort of me
professional or there’s going to be somebodg ¢here to assist the mother with

birth, a family member or something if it's a home birthld. at 158:21-159:1{

Reviewing Petitioner’'s baptismal record, Zae testified that it “appears slight

 to
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peculiar to me based off of culturalngs, only because it wasn’t until 1979 an

believe the petitioner was born in 1969, so atten years old. Culturally, we only see

a baptismal happening when the child is young in Mexid¢d.’at 160:2-7.

Kerry Hyre, the consular officer in @ilad Juarez who put DeePerez under oath

and signed Perez’s sworn statement, testifit her deposition that before taking a

sworn statement she asks follow-up and clarifying questions with the intervieyee t

ensure that what they are saying is vaduyand that the interviewee understands what

they are saying in the affidavit before thagn it. Hyre testified that it was not| a

unique situation to haweparent confess that their chidchot a U.S. citizen but that the

child is unaware that they wemet born in the United Stateklyre testified that it wa

not the policy of the State Departmenitrttmidate someone during their interview gnd
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that employees are trained to treat intamaes with respect. Hyre testified at |
deposition that even when thleS. Consulate has determined someone is not a ci
it cannot take someone’s pasdmrrdecide who can entire United States, only a U.
law enforcement officer is entitled make those determinations.
2. Expert Testimony of Doctor Deborah Davis

At the evidentiary hearing, Petitioneréxpert witness, Dr. Deborah Dav
described commonly used integation techniques and hovettechniques lead to fal
confessions. Dr. Davis testified thahocent people “overestimate . . . the posi
outcomes or underestimate the negative outsarhe. . false confession.” (ECF N
144 at 103:25-104:2). Dr. Dauvis testified tlwate of the leading reasons for fa
confessions is the personimg interrogated is under distress, either physica
emotional, when ty enter the interrogation, causing them to discount long-
outcomes in favor of their desire to eneé thterrogation. Dr. Davis testified that

ner
izen
S.

S,

he
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0.
se

| or
term

a

second major reason for false confessisnie person being interrogated becomes

convinced that their confession will work timeir favor more than a denial will. D
Davis testified that law enforcement and goveent agencies atained in the “Reid’
method of interrogation, “designed . . ctinvince the person it will work to their be
interest for them to confessld. at 108:17-25. Dr. Davis testified that the third ma
reason for false confessions is the petsging interrogated cannsist the demang
of the authority figure telling them theyeed to confess. Dr. Davis testified tf
implicit threats can be perceived by interrogation subjects as explicit threats; “a
will just remember that ‘I was threatened’ and may or may not remember the

words that were used, but they remember their interpretatidndt 151:20-22.
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Dr. Davis testified that upon reviewing th@terials in this case, she identified

reasons to believe that the interrogating officer, Shashenka Esparza, us
interrogation technique of theme developinehile interrogatingDelia Perez. Dr
Davis testified that Esparza used a “Yod dlto offer your son a better life” theme a
“she had just made a mistake and that aflaice people can makeistakes and that’
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understandable” themeld. at 128:15-129:11. Dr. Dauvis testified that Delia Pg
began the interrogation in a “less than ideal” physical and emotional conditig
could have felt hopelesd$d. at 148:22-149:1.
Dr. Dauvis testified that it is difficult tdistinguish between true confessions :
false confessions. Dr. Davis testified,
[S]tudies of what'’s in true confessions and what'’s in false confessions
shows that the false confessions havet of the same stuff. They look
very similar. So it very difficult to tell them apart. So” what
interrogation sellers recommendysu know, it's best if you have some
other evidence to help you corroborater not and to compare what's in
the confession to everything else you know.
Id. at 146:18-24. On cross examination, Dr. Davis testified that “there are
motivations that might make somebodynivto give a true confessionltl. at 186:18-
22.

On cross examination, when askedettter she considered the differen

between police interrogations and consutéerviews in forming her opinions, Dry.

Davis testified that “the physical way thhey conduct these [consular] interrogatid
or . . . the circumstances of thespact and where they are” diffefd. at 169:22-
170:11. Dr. Davis testified that she undeosl that in this case there was a gl
partition between the interviewer and intewe and that the Reid method dictates
“It's best not to have something between yold’ at 170:22-171:4.

On cross examination, Dr. Davis testified,

Q. Do you know whether the State Department is considered to be a law

enforcement agency? _

A. ... I'm not sure ' what the Staepartment all consists of. | don't

know but . . . the important thing is what Ms. Perez thought and what she

was told. So what I know is not really —

(%. Okay. And so you didn’t considéne culture at the U.S. Consulate at

all in arriving at conclusions in your report? _

A. No. | considered most whatever these offices whatever they said

in their depositions about what went on. . . .
Id. at 176:25-277:16.

M. After the Juarez Interview

On January 11, 2011, Petitier applied for a U.S. paport in Los Angeles

California. In January 2011, Petitionedpplication for a U.S. passport was den
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based on child support arrears.

On August 22, 2011, Petitioner applied &mmission to the United States at
Calexico, California Port of Entry. Atéhevidentiary hearing, Petitioner testified t
on August 22,2011, he waent to secondary inspectisaarched, and asked questi

[he
nat

DNS

about his birth certificate, license, and So8ieturity card. Petitioner testified that the

officer read him the statemigms mother gave at Ciudduarez, handcuffed Petition
and sent him to be processdrktitioner testified that heas interviewed several timg
throughout the night and was released approximately sixteen hours after he
Petitioner testified that he explained in eextarview that the statment given in Juare
was false and testified that one of tifiicers interviewing Petitioner called his moth
Petitioner was not allowed enter the United States when he was released on A
23, 2011.

Veronica Othon, the CBP Officer atetifCalexico Port oEntry who helped

1%

r,
PS
AITiVeE

z

D

r.

Lgus

process Petitioner on August 2911, testified at the evideary hearing that she hg
no independent recollection @fhat happened at the Calexico Port of Entry

S
ith

Petitioner, but offered teémony based on the 1-213 report she prepared during the

event, contained in Petitioneisfile. Othon testified thaPetitioner’'s A-file include

the TECS hit, the lookout notice that gerigreauses an applicant for admission tg be

referred to secondary inspext stating, “false claim to USC, subject’'s mother si
a sworn statement indicating the subjecswat born in the US but born in Mexics
[Baja California Norte], instead.(ECF No. 147 at 17:11-19:1).

Othon testified that she obtained the information in the report from state
Petitioner made under theand from statements made by Petitioner’'s mother whe
was contacted by Othon on the evening of August 22, 2011. The Record of

Statement in Proceedings from August 23, 20iheaCalexico Port of Entry, admitte

ns

ment
N She
Swo
d

14

into evidence at the evidentiary hearingntins a transcript of the interview Othpn

conducted with Petitioner. The Record»forn Statement in Proceedings states

Q. Where were you born? -
A. | believe | was Los Angeles, California. . . .
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Q. Has your mother ever stated that you were born else where?

A. Yes, she has claimed that | wlasrn in Mexicali, then in Tijuana,

Mexico.”
(Ex. G at 32). Othon testified that the 1-213 indicates that when she cont
Petitioner's mother, Delia [Perez] “claimelat her son was born in Los Angel
despite her sworn testimony givat the [American Consulatafimitt[ing] that Olivas
Oscar lvan was born in T@ma.” (ECF No. 147 at 25:21-25). Othon testified th
Delia Perez had told Othon that she harb threatened or coerced or to d
information at the American consulate hGm would have includéthat information in
the report.

Atthe evidentiary hearing, Petitioner teigtif that when he was released from

At if

ive

the

Calexico Port of Entry back to Mexico tvas given a packet of forms, including a form

listing a toll free number that Petitioner wa&ltto call to check on the date of |
hearing. Petitioner testified that whém returned to Mexico he contacted

immigration attorney and called the tok& number once a week most two year:

1S

an

U7

but never received a court hearing dateth&tevidentiary hearing, Petitioner testified

that he went to the bordbetween seven and ten timesequest a hearing and duri

his last visit, a supervising officer threagekrto arrest Petitionéor attempting to enter

the United States illegally if he presented himself at the border again.

On July 24, 2012, Petitioner applied for a certificate of citizenship on for
600. United States Citizenship and Immigration Services denied Petiti
application for a certificate of citizenstop the ground that he had not established
he derived or acquired U.S. citizenshifpough his mother. On January 17, 20
Petitioner applied for a U.S. passport at t.S. Consulate in Tijuana, Mexig
Petitioner and his mother wemgerviewed in conneain with Petitioner's passpo
application. Petitioner’'s applicationrfa U.S. passport was denied based on
affidavit his mother signed in Ciudad Juarez on December 17, 2010.

Petitioner has been refusedrgnnto the United States. Petitioner testified t
the Mexican government does not recognineds a Mexican czen and Petitioner ha
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never seen a Mexican birth certificate for himself.

N. Testimony of Petitioner’s Father

At the evidentiary hearing, Raul Encinadifesd that he first learned that he h
a son named Oscar Olivas approximately tiyesgs ago. Encinas testified that he \
married in 1967 in Salinas, California. End@rastified that hbad a daughter in Ma
1968 and another son in March 1970, both born in California.

Encinas testified that he first movedie United States in 1963 and lived in L
Angeles from 1968 to 1971. Encinas testifileat his daughter Barbara was born w
he moved to Los Angeles withis wife and was baptized Los Angeles on Februa
8, 1969. Encinas testified that he har w&th Delia Perez in Los Angeles in 196
Encinas testified that he often visited his parents in Mexicali in the late 1960s.

On cross examination, Emas testified that he hesceived disability paymen
because he was diagnosed with progves#ilzheimer’'s disease with “occasior
confusion and disorientation.” (ECF No. 146 at 68:11-16). On cross examir
Encinas testified that he wasremoval proceedings in 200Encinas testified that h
doctor wrote a letter dated November 23, 2001 indicating that Raul Enciné
progressive Alzheimer’s disease. Encinatified that in his deposition he stated t
he was granted a waiver in his removalgaedings and given back his green c
Raul Encinas testified that his conditibas improved and ha&o longer has troubl
remembering things.

[ll. Analysis

Once a petition for writ of habeas corpuélied in federal court pursuant to 2

U.S.C. 8§ 2241, the court must comply witk firocedures set forth in 28 U.S.C. § 22
Section 2243 states that

[a] court, justice or judge entertamy an application for a writ of habeas
corpus shall forthwith award the writ or issue an order directing the
respondent to show case Wh%/ the writ should not be granted, unless it
appears from the application th aine
entitled thereto . . .. [T]he person to whom the writ or order is directed
shall make a return certifying the true sawf detention. . . . The applicant
or the person detained may, under pddny any of the facts set forth in
the return . . . . The court Shallrsmarily hear and determine the facts,
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and dispose of the matter as law and justice requires.
28 U.S.C. § 2243.

The Court has previously determined that

Petitioner has asserted a non-frivolaleam of U.S. citizenship and this

Court has g_u_I’ISdIC'[IOH pursuatd 28 U.S.C. § 2241 over Petitioner’'s

habeas petition challenging his exclusion from the United Steess.

Flores-Torresv. Mukasey, 548 F.3d 708, 712-13 (9th Cir. 2008) (finding

that the court had habeas jurisdiction where petitioner challenged his

detention in the absence of a final order of removal).
(ECF No. 126 at 3).

The Court determined that Petitionersmantitled to an evidentiary heari
pursuant to 28 U.S.C. § 2243, to prove the desghfdict that he was born in Californ
Based on the evidence preseidtthe evidentiary heawg, the Court will “summarily
hear and determine” the disputed fagbefitioner’s place of birth and citizenshifee

28 U.S.C. § 2243.

a.

In his petition for a writ of habeas corpstitioner asserted that he is residing

in Mexico and is unable to enter the Udit8tates. (ECF No. 1 { 1-2). Att
evidentiary hearing, Petitioner bore thedmm of establishing, by a preponderanc
the evidence, that he is being unlawfudlycluded from the United States becaust

IS a citizen of the United States by biree Shook v. Wood, 89 F.3d 605, 609 (9th Cif.

1996) (“It is the petitioner's burden tprove his custody in violation of th
Constitution, laws or treaties of the United States&e also Berenyi v. District
Director, Immigration and Naturalization Service, 385 U.S. 630, 670-71 (196
(finding that when a person outside oktkinited States seeks a declaratior
citizenship, “[h]e is the moving partyff@matively asking the Government to endc
him with all the advantages of citizenship.. [IJt has been universally accepted t
the burden is on the alien applicant to shaw eligibility for citizenship in every
respect.”).

Petitioner contends that he carridis burden of establishing, throu
documentary evidence and testimony of himsifaand friend that he was bornin L
Angeles, California and is @tizen by birth. Respondenbntends that neither tf
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documentary evidence nor the testimongsented at trial supports a finding tl
Petitioner was born in Los Angeles, Catifiia. Respondents contend that
documentary evidence presented at tugl®rts an inference that Petitioner was b
in Mexico and was brought to the United States by his mother in November 196¢
he was three months old.

A. Prior Determinations of Petitioner’s Citizenship

Plaintiff initially contends that he hagén determined to be a citizen by bi
based on his receipt of a birth certificat§axial Security number, a driver’s licens

the fact that he was not deported afterdniminal conviction, and the fact that hi

mother and first wife were able to adjtis¢ir immigration status based on Petitiong
citizenship. The Court finds that theseoprevents were not determinations t
Petitioner was a citizen. Conversely, the Wshi¢ates determined that Petitioner is
a United States citizen by birth when it dsthPetitioner’s application for a certifica
of citizenship in 2012 and deniedtRener’'s passport application in 2013.

B. Discussion of the Evidence

The CourifindsthatPetitione likely honesth believe:he wasborrin the United
States However, Petitioner’s belig about the location of his birth are not persua
because they e baseiupor statement mad¢ to him by person the Couri finds to be
not credible.

Petitioner presented testimony of his nesthfather, aunts, and family frier
stating that he was concedrand born in the United States to support his contel
that he is a U.S. citizen by birth. Petitiorsdso presented his birth certificate,
childhood immunization records, and photograpif2etitioner as a baby to support
claim that he was born in the United States.

Petitioner's mother, Delia Perez, testified at the evidentiary hearing th;
arrived in the United States in the sprofdl968, that Petitionawvas conceived in Lo

Angelesin late 196&nd that her son, Petitioner Os@divas, was born in Los Angeleg

on August 10, 1969. At the evidentiary hegriPerez was evasive in her answers
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repeatedly changed her testimony whenvea® pressed on a point. Perez’s testimony

at the evidentiary hearing was repeatedly impeached by prior inconsistent stateme

and by documentary evidence. Perez testiflalsely in her deposition about evidence

she manufactured from her sister, Elvira @iRodriguez, to support Petitioner’s clg

of citizenship. Perez also admitted tha khowingly testified fisely in her deposition

that Petitioner was born at the addressdiste his birth certificate when she knew t
Petitioner had been born at a different address.

Perez made a series of misrepresgons to the United States governm
outside of these proceedings and in the®eeeedings in order to obtain immigrati

m

nat

ent

olp

benefits for herself and her son. Peretified that she used a false identity and false

documents to enter the United Statas countless occasions in the 1960s

subsequently lied about her past actionshen applications to file a petition for
naturalization. On Perez’'g$t application to file a petdn for naturalization, filed i

and

1984, Perez marked “No” in response to the question on the form asking “Haye yc

ever claimed in writing, or in any other wdg,be a United States citizen?” (Ex. L
22). Perez filed a second applicationite & petition for naturalization in 1985, a
Perez marked “No” in response to the question on the form asking “Have yo
claimed in writing, or in any other way, b@ a United States aen?” (Ex. L at 14)

at

U eve

Perez’s testimony that she arrivedhe United States in spring of 1968 is not

supported by any of the documentary eviderterez’s visa application, completed in

1972, states that she moved from MexitalLos Angeles in Aeruary 1969. Pere

testified that she cannot explairetmconsistency between the de The earliest

documentar evidencishowing thai Pere: was in the Unitec State in 196¢ or 196¢€ is
Perez’'s November 1969 application for a So8&durity number. Furthermore, Pere
testimony ai the evidentiary hearing that she movedhe United States in the spri
of 196¢ is inconsister with the Juare Statemen in which Pere: indicates that sh
moved to the United States with Petitioner in November 19609.
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The testimony of Petitioner’s father, Rdtmcinas that he had sex with Delia

Perezin Los Angeles in [at®68 has no probative valuegstablish that Petitioner w:
born in the United States. Raul Encihad no knowledge of véte Petitioner was bor
because he did not know hedreson with Delia Perez untiiree years ago. Encin
testified that he was wonkg and living in Los Angeleduring the time that Petitiong
was conceived and testified theg went to Mexicali, Mexicoften to visit his parent
in the late 1960s.

Raul Encinas received a diagnosis agressive Alzheimer’s disease in 20(
On the stand, Encinas was able to reeadints from forty years ago with specific

when asked by counsel for Petiier, but was unable to rdiaavents from less than twjo

years ago when asked by counsel for thgoBredent to confirm wéther he was aske
certain questions and gave certain answehis 2014 deposition. Encinas’s diagnc
of progressive Alzheimer’s sikase more than fifteen years ago calls into questic
ability to accurately recall @nts from forty years ago.

Pasiinconsister statemeniabou thelocatior anc circumstance of Petitioner’s
birth call into questiol the probative value of the testimon of Petitioner’s mother.
Perez testified at the hearing that sherditireceive prenatal care with Petitioner,
she gave birth at home, and that she did not seek any medical care for Petitior
he was five months old because she imafie United States unlawfully and fear
deportation. However, Petitiorie aunts and family friend stified that they were i
Los Angeles unlawfully during this same &meriod, yet they received prenatal G
during all of their pregnancies and theygdirth to their babies in a hospital.

At the evidentiary hearing, Perez testifiadt a midwife assisted in her delivef

However, Perez did not know the namehlsd midwife or whee the midwife lived

® The consular employees at the Fr&wdvention Unit whanterviewed Pere;
for Petitioner’s wife’s visa a Patlpn indicated that the aonsistencies in the patter
and practices of the Olivas tamily rggargllpre— and postnatal care, childbirth,
Ipap'glsrln V\{OUld have alerted them thafitRener’s California birth registration may |
raudulent.
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Perez testified that the midwife was her naoth friend who she had not met before
birth and never saw again. Perez didlooate the midwife to sign Petitioner’s bir
registration as a witness, instead signing her own name as the mother ang
witness. Perez could not eapt why she did not have her mother or sister, Horte
Garcia, sign the birth certificate as the attenda Petitioner’s bih. Petitioner’s aunt
Anastacia Ontiveros testified that she beléetlee midwife “lived in Tijuana, but sh
was visiting L.A., | think.” (Ontiveros Depd?2:16-18). Ontiveros testified that h
mother knew that the midwife “assst in childbirth in Tijuana.”Id. at 42:19-24
Perez’s lack of knowledge abomho the midwife was, Perez’s failure to have the b

the

| as

ncia

e
er

irth

certificate signed by the midwife, and Anassa@intiveros’s assertions that the wonman

who assisted with Petitioner’s birth liveddaworked in Tijuana call into question t
veracity of Perez’'s testimony that Petitioweas born in her parents’ home in L
Angeles with the help of a midwife.

The testimony of Perez and Petitionetsts, Hortencia Garcia and Anasta
Ontiveros, regarding the circumstances Rétitioner's birth is contradicted [

ne
0S

Cia

Y

documentary evidence. Perez and Petitisnaunts testified that their parents,

Petitioner’s grandparentsever lived apart from on@ather and moved to the Unitg
States together in the 1960s. Perez Betltioner's aunts consistently state t
Petitioner’'s grandmother was present for Rater’s birth and that his birth occurr
at Petitioner's grandparents’ home in LAsgeles where Perez was living. Tl
testimony is contradicted by the visa apations in Petitioner’grandparents’ A-files
in which Petitioner’s grandmother indicatiat she lived in Mexicali until Novembd

1969, three months after Petitioner’s birthywhtch point she joined her husband in I

Angeles.SeeEX. Y at 24. Petitioner’s grandfathevisa application, filed on the san
day as the grandmother’sin 1972, statesitb&eft Mexicali ananoved to Los Angele
in November 1966, three years prior to tiate his wife indicated that she moveg
Los Angeles.See Ex. Z at 5. There amo facts to support an inference that Petition
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grandparents had a motive to provide falgermation on theivisa applications
completed in 1972. The dates listed tre visa applications of Petitioner
grandparents are inconsistent with thetiteony of Petitioner's mother and aunts t
their parents immigrated together and mdixed apart. Moreover, the testimony
Petitioner’s mother and aunts that Petititmgrandmother was present at Petitiong
birth in Los Angeles in August 1969 is inconsistent with Petitioner’'s grandmof
visa application indicating that sheiged in Los Angeles in November 1969.

The consistency between the dates on Bagtis grandmother’s visa applicatis
indicating that Petitioner’s grandmother aedl in the United States in November 19

and Petitioner's mother’s Social Secumdtyplication, completed in November 196

lends support to Respondent’s position thaitiBaer was not born in the United Stal
and came to the United States with his mother and grandmother in November

In addition to his mother’s testimony and his birth registration, the pri
evidence Petitioner provides to establish tiatvas born in the United States is

testimony of his aunt, Hortencia Garciadafamily friend, Jodema Gaona, and the

deposition testimony of Petitioner’s aunts, Alagg Ontiveros and Elvira Rodrigue
There are material incongsicies in the testimony @fetitioner’'s aunts and fami
friend. The testimony of Hortencia Garogating to the circumstances of Petitione

birth is inconsistent witlthe testimony provided by ottee Testimony and eviden¢
admitted at the evidentiary hearing indicdtes Garcia was pregnant at the same i

that Perez was pregnant wRtitioner. On direct exanation, Garcia testified tha

Perez confided in her that she was pregadrnheir parentshouse in Los Angeles

However, on cross examinatiddarcia testified that stveas not pregnant while Per
was pregnant with PetitioneGarcia’s testimony that smes not pregnant at the sal
time as Petitioner calls into question whetRerez was living in Los Angeles duri
her pregnancy and demonstradéack of credibility in Gara’s testimony. Garcia als
testified that her sister, Elvira Rodriggy was living in LofAAngeles when Petitiong
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was born. However, both Anastacia Ontoseand Perez testified in their depositipns

that Rodriguez was living in Mexicali when Petitioner was born.

The testimony of Josefina Gaona, Petigr's family friend, lacks credibility

because Gaona testifiedhar deposition that she was living on East 78th Street
Petitioner was born and saw him soon after his birth at his grandparents’
However, at the evidentiary hearing, Gaoséified that at the time of Petitioner’s bir
she had already moved to El Monte, California.

The Traverse in the case containsadtached declaration by Elvira Oliv
Rodriguez, in which Elvira Rodriguez stathat she first met Perez in Los Angeles

1968 and saw Petitioner in Los Angeles shattgr Petitioner’s birth. After admitting

that she procured this statent from her sister, falsely claiming that it was fro
friend with the same name, Perez tedlifié'm very sorry, and . . . I'm vern)
remorseful, but | did it to protect -- to protectd for my son to bgiven his citizenshiy
back.” (ECF No. 144 at 41:13-1%)This declaration of Elvira Rodriguez further c4
into question the credibility of Rodriguez’'s deposition testimony. Furtherrn
Rodriguez’s deposition testimony that she met Petitioner inAbg®les seven day

vhen
hous
th

A0S

5 1N

mn a
/

A=

US
nore,

S

after he was born lacks credibility becaatbough she testified at her deposition that

she was living on East 78th Street at theetPetitioner was born, her visa applicat
indicates that she was living in Mexicalitheé time. Ontiveros and Perez both testi
in their depositions that Rodriguez wadrity in Mexicali at the time of Petitioner
birth.

on
ied
S

The deposition testimony of Anastacia Ontiveros also contained significan

® When asked by Counsel for Petitioner about why Perez would be dis
about Petitioner’s birth place at the U.8nsulate and why Pez submitted a fals
declaration from her sister, ElviRodriguez, Perez testified,

Q: Okay, Ms. Perez. Ht's at least two things now that you’'ve admitted
’%\reYnot true.
- Yes.

(ECF No. 144 at 42:24-43:5).
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inconsistencies bearing on her credibility.tferos testified that she visited Petitior
the day he was born, and thestified that she visited ii the day after he was bof
Ontiveros testified that when she visited Petitioner the day he was born, her
Garcia, was not at the house because skd farther away. This testimony conflic
with the testimony of Perez a@hrcia stating that Garciasisted with the birth. Th
inconsistencies in the deptisn testimony of Ontiveros raise doubts about Ontiver
credibility and about the alleged circumstances of Petitioner’s birth.

The inconsistencies in the testimonyetitioner’s aunts and family friend cau

er

n.
Siste

{S

e

DS'S

se

the Court to conclude that their testiny does not provide credible evidence that

Petitioner was born in the United States.

Petitioner’s birth certificate, atelayed registration of tth, contains errors that

were not adequately explained at the eviiden hearing. Petitioner’s birth certific

e

IS not attested to by anyone other thatitideer's mother. Perez testified at the

evidentiary hearing that the address wnittsn Petitioner’s birth certificate in thre¢e

different places was the incorrect addre§®erez and Petitions aunts and famil

friend testified that Petitioner was borre@tl 7 East 78th Street; however, the address

on the birth registration is 2030 East 78th Stteéterez testified @he hearing that s

knew the address was incorrect at the timeeofdeposition and that she did not tell
truth when asked a question about it becausewsis worried that if she were truthf
it would have negative consequences for $mn. Admitting that she lied in h

deposition about the address on Petitioner’s negish of birth, Perez testified, “I did

it to protect my son . . . and one does what@ne can for one’s children.” (ECF N
146 at 30:13-16). Perez has done what she can to protect her son’s claim
citizenship by misrepresenting, at times urahgh, the circumstances and facts relz
to Petitioner’s birth.

10Perez testified that Rodolfo Ontiverfdked out the birth certificate for her ar
put his own address on the form andeeatid not realize the error until recently.
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The address on Petitioner’s birth certificate is also inconsistent with the afdres
Perez listed on her November 3, 1969 appboafor a Social Security number. The
address listed on the Social Security appilbces 2041 East 78th Street. Perez testified
that Rodolfo Ontiveros helped her complédte Social Security application and the
2041 address was Anastacia and Rodolfo Ontiveros’s residence.

Petitioner’s birth certificate was issueddimonths after Petitioner was born, was
not signed by a witness to thath, and contains incorrect information regarding |the
address where Petitioner was born and livédbne of the documentary eviderjce
presented by Petitioner demonstrates Btitioner was in the United States until
several months after his bt Petitioner’'s mother’s application for a Social Secyrity
number was filed in November 1969 andiff@ner’s birth registration and earliest
immunization records were completedanuary 1970. Additionally, the photographs
submitted by Petitioner do not show Petitioner prior to five months of age.

Perez’s testimony that Petitioner was borb@s Angeles, California is further
impeached by the sworn affidavit signed Pgrez at the U.S. consulate in Ciudad
Juarez (“the Juarez Statement”) stating Betitioner was born ifiijuana, Mexico'!
The subsequent statement, declaration, testimony of Perez alleging that she was

~ 1 At the evidentiary hearing, theoGrt admitted the Juarez Statement into
evidence for limited Purppses whpeachment, not to estah the truth of the matter
asserted therein. At theidentiary hearing, the Couconcluded that the statement
could not be admitted for the truth of timatter asserted based on the public records or
business records exceptions to hearsay. _
Respondent contends that the Juaree8tant should be admitted under Fedgeral
Rule of Evidence 801(d)(2)(C) as nonhea use it is offered against the opposin
party and was made layperson whom the party authorized to make a statement pn th
subject. The Court conclud#sat the statement is not admissible for the truth of the
matter asserted pursuant to Rule 801(diX2 because the Court does not find that
Petitioner authorized his mother to make a statement on the subject of his birth.
~Respondent also contends that counsel for Petitioner stipulated to th
admissibility of the Juarez Statement forpaitposes in the deposition of Ryan Grizzle.
See Ex. CC at 146:12-15. The Court concladkat given subsgent objections by
Petitioner's counsel to the admissibility of the Juarez Statement for the truth{of th
matter asserted, the stipulation by Petitioner's counsel that the Juarez Statenient v
admissible does not make the Juarez Stamemonhearsay or su_lcgect to a heafsay
exception. The Juarez Statemd is admissible as irmpchment evidence and is not
admissible for the truth of the matter it asserts.
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coerced to sign the affidawat the U.S. Consulate through threats and promises a
credible. The allegations of coercia@me refuted by the testimony of consu
employees describing the customs and practices of the Fraud Prevention

interviewing and taking sworn statements. Eaf¢he consular employees testified t
if any interviewee asked to take a break,thsaestroom, or get a drink of water, it W
their policy to allow it. The consular empks testified that the door to the intervi
room was unlocked at all times. Perealkegations of coercion and threats

inconsistent with the deposition testimonySifashenka Esparza, Ryan Grizzle,

Kerry Hyre, who testified as to the customary method for interviewing indivig
suspected of fraud and the practices rdladeobtaining a sworn statement from

interviewee once fraud was cested. Description of these practices includeg
measures taken to ensure that theestanht was voluntary and that interviews
understood the consequences of their stateém The consular employees credi
testified that it was not the practice of the LC8nsulate to use threats or promises,
any employee who did use these methods to obtain information faced s
consequences. Perez’s allegations efcion change over time and do not apped
have been made priorto 2012. The evidexitkee hearing did not prove that the Jua
Statement was made under coercive threats or proti$es. Court concludes that t

12 At the evidentiary hearing, Petitioneggpert witness, Dr. Davis, explaing
that interrogation techniques, used adtnainiversally by law enforcement a
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government agencies, were used by theulangmployees interviewing Delia Pers
r. Davis explained the factors that mayntribute to an interviewee giving a fal

e

confession, but testified that the safaetors and interrogation techniques may cguse

an interviewee to give a truthful confession.

At the evidentiary hearing, counsfr Respondent objected to the expert
testimony on the basis that Dr. Davis claimeldd@n expert in police interrogation gnd

false confessions and this case does not involve police or enfancement agency
Dr. Davis testified that h@pinion was relevant regardlesfsvhether an interview wg
conducted by a law enforcement officiaddause it describes the effect of cert
interrogationtechniques on an interviewee. The Court overrules the objectior
testimony of Dr. Davis. The Court finthsat the testimony that common interrogat
techniques were used to interview PereZiudad Juarez and that Perez’s physical
emotional state may have contributed todexision to sign the Juarez Statement i
sufficient to support an inference thihe statement is a false confession.
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Juarez Statement was made voluntarily.

Perez made past misrepresentation®hltain immigration benefits and h

aS

admitted that she would do whatever sheto@amsure Petitioner is recognized as a |
citizen. Additionally, there are discrepaxbetween Perez’s testimony regarding

J.S.
the

circumstances of Petitioner’s birth, the Juarez Statement, and the visa applicati

regarding Perez’s arrival in the United 8&atTaking the evidentegether, the Cout
finds that Perez’s testimony that her son bas in the United States is not credil
I\VV. Conclusion

The CourifindsthatPetitione likely honestlbelieve:he wasborr in the United
States However, Petitioner’s belig about the location of his birth are not persua
because they ¢ baseiupor statement made¢ to him by person the Cour finds to be
not credible.

The Court finds the testimony of Petitioisemother and aunts as to Petitione
place of birth not credible. Atthe evidentidugaring, Perez gave evasive answers,
repeatedly impeached with the testimong ghve at her deposin, and changed hg
testimony when she was pressed on a numbpoiots. Perez has made a serie
misrepresentations to the United States government in order to obtain immif
benefits. The testimony of Petitioner’s asiahd family friend contains many matef
inconsistencies regarding Perez’s pregnancy and Petitidnghsn Los Angeles.

Perez made an inconsistent statetmadicating that Petitioner was born |i

Mexico in a sworn affidavit she madethe U.S. consulate in Ciudad Juarez, Mex
Although Perez testified that the statemeetrsilade in Ciudad Juarez was false, Per
allegations that she was coerced or tieeadl to provide a fse confession are nq
persuasive. Perez’'s testimony that she atin¢he United States in the spring of 19
Is inconsistent with the statement Peredeat the U.S. consuéin Ciudad Juarez ar
contradicted by the documentary evidence.

The testimony of Perez and her sisteat Betitioner’'s grandmother was pres
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27
28

for Petitioner’s birth and the birth took plaaiePetitioner’s grandparents’ home in L
Angeles is inconsistent witPetitioner’'s grandmother’s visgplication indicating thg
she did not arrive in the United Stategil November 1969. The consistency betw

oS

—

een

the visa application indicating that Petitiolsegrandmother arrived in the United States

in November 1969 and Petitionerisother’s Social Security application submitted
November 1969—the first documentary evidesto@wing that Perez was present in
United States in 1969—-lends support toRlespondent’s theory that Petitioner was
born in the United States and came te tnited States with his mother a
grandmother in November 1969.

Petitioner’s birth registration contains information inconsistent with
testimony of Perez and Petitioteaunts that Petitioner wadorn at his grandparent
home. The birth registration is not signay any witness to the birth, and was
obtained until January 1970. Documentary evidence from Petitioner’s child
including immunization records and photggina, does not prove that Petitioner wa
the United States until several months after his birth.

The Court finds that the documentandaestimonial evidence, taken togeth
does not prove by a preponderance ofdtelence that Petitioner was born in L
Angeles. The Court conclusi¢hat Petitioner has not met his burden to prove th
is being unlawfully excluded from the Unit&tates because he is a citizen of
United States by birth.

I
I
I
I

IT IS HEREBY ORDERED that the Pebt for Writ of Habeas Corpus (EC
No. 1) is denied.

IT IS FURTHER ORDERED that the partigisall file a status report as to hc
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they intend to proceed on the remainingrakiwithin twenty days of the date th

Order is filed.
DATED: June 28, 2016

WILLIAM Q HAYE
United States District Judge
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