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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

OSCAR OLIVAS, CASE NO. 14¢cv1434-WQH-BLM

Plaintiff, | ORDER
\Y

BILLY WHITFORD, Port Director of
Calexico West Port of Entry, Customis
and Border Patrol; et al.,

Defendants

HAYES, Judge:

The matter before the Court is the matito dismiss or for summary judgme
filed by Defendants. (ECF No. 209).
|. Background

On June 12, 2014, Plaintiff filed a “feon for a Writ of Habeas Corpus at
Complaint for Declaratory and Injunctive Réliagainst Defendant federal official
(ECF No. 1). The Complaint for Dectdory and Injunctive Relief alleged tl
following four claims: (1) Right of U.S. i@zen to Return to United States under
Fifth and Fourteenth Amendments and the Non-Detention Act; (2) Right of U.S. (
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itizel

Against Unlawful Detention under the Fithd Fourteenth Amendments and the Non-

Detention Act; (3) Violation of Fifth Arendment (Procedural Due Process); and

(4)

Violation of Fifth Amendment (Substantive B&rocess). In addition to habeas relief,

Plaintiff asserted jurisdiction under 28 UCS8 1331 (federal question), “28 U.S.C.
2201-02 (declaratory relief), Federal Rulé&dil Procedure 65 (injunctive relief), ar
the Fifth and Fourteenth Amendments toth®. Constitution.” (ECF No. 1 at4). Ti
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Complaint named as Defendants two locastGms and Border Patrol officials, t
Commissioner of Customs and Border Path@,Secretary of Hoeland Security, an
the Secretary of State.

On June 28, 2016, the Court isswadOrder denying the Petition for Writ
Habeas Corpus. (ECF No. 167).

On July 21, 2016, Plaintiff filed a mion for entry of judgment under Fede
Rule of Civil Procedure 54(bXECF No. 171). On August 23, 2016, the Court de
the motion for entry of judgment under RG6b). (ECF No. 180). The Court stat
that “the four remaining claims havweot been adjudicated and present isg
intertwined with the habeas amaito such an extent thats@ving all claims prior to a
appeal will serve the interests of justicdd. at 2-3. The Court concluded that “t
parties have not demonstrated that k@sg the remaining claims would requi
lengthy delay sufficient to justify granting the Rule 54(b) motioku’at 3.

On August 29, 2016, Plaintiff filed a No& of Appeal of the Order denying hi

Petition for Writ of Habeas Corpus in the CioofrAppeals for the Ninth Circuit. (EC
No. 181).

On September 6, 2016, this Court ordebeth parties to show cause why t
case should not be stayed during the pendency of the appeal. (ECF No. 185)

On October 27, 2016, this Court staykd case during the pendency of app
(ECF No. 197). The Court concluded thatfiheg of a Notice of Appeal divested th
Court of jurisdiction to adjudicate related claims and enter judgndnt.

On March 20, 2017, the Ninth Circuit Coof Appeals dismissed the appeal
“lack of jurisdiction because the district coarorder was not final as to all claims.
(ECF No. 198).

On May 12, 2017, this Court received tMandate of the Ninth Circuit Court (
Appeals as to its March 20, 2017 Order. (ECF No. 204).
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On July 10, 2017, Defendants filed a motion to dismiss or for summary

judgment. Defendants contend that the riemg four due process challenges in
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Complaint for Declaratory and Injunctiveelief should be resolved in favor t
Defendants. Defendants contend that thene fctual basis for Plaintiff's claim th
CBP officers removed him from the United &&t Defendants contend that there is
legal basis or subject matter jurisdiction¢ballenging a decision to place an applig
for admission with a claim to United Stat@szenship in removal proceedings.
Plaintiff “does not oppose entry of fijadgment in favor of Defendants on t
grounds that the Court has substantially resmlkis claims alleging violations of h

ne
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rights as a U.S. citizen and coercionhi$é mother and rendered moot his claims

alleging a right to a judicial determinaii on his citizenship claim and a violation
his rights based on Defendants’ withhalglinformation from him.” (ECF No. 210 ¢
4). Plaintiff asserts that he has been fully heard on the issue of his citizenship
his habeas evidentiary hearing, that @wurt subsequently ruled against him on
iIssue of his citizenship, andaththis ruling forecloses #ifirst and second claims f
relief. Plaintiff further states that hepposes judgment in favor of Defendants on
grounds that he failed to state a claind ahat Defendants are entitled to judgmen

a matter of law on undisputed facts, or thatCourt lacks subject matter jurisdiction.

Id. Plaintiff states that “the Court has decided or mooted all disputed issues in th
.. [and] does not oppose entry of final judgmend. at 6.
II. First, Second and Third Claimsfor Relief

In the first claim for relief, Plaintiff keges that Defendants have violated

Fifth and Fourteenth Amendment rightinder the U.S. Constitution by “illegally,

arbitrarily, and capriciously determirg that Plaintiff is not a U.S. citizémnd/or
removing him to Mexico.” (ECF No. 1 at 18l the second claim for relief, Plaint

! The Court held a four day evidentiary hearing in the habeas proceedil

concluded that “Petitioner hast met his burdén to prove that he is being unlawf

excluded from the United States because heciizen of the United States by birtk
(ECF No. 167 at 39) See Plaintiff's Opposition ECF No. 210 (“The Court effective
resolved his first and second claims thatdbdeants violated his rights as a U.S. citi:
under the Fifth and Fourteenth Amereimhand the Non-Detention Act.”).
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alleges that Defendants have violatedHifith and Fourteenth Amendment rights un
the U.S. Constitution and the Non-Ddien Act by “illegally, arbitrarily, ang
capriciously determining that Plaintiff is not a U.S. citizen and asserting the ri
detain him should he seek to assert higeftship-related rights. ” (ECF No. 1 at 1
See also Pretrial Order ECF No. 134 at 4. Plaintiff requests the Court “declar
Plaintiff is a U.S. citizen.”ld. at 21. In the third claim for relief, Plaintiff alleges tf
Defendants violated his due process rightler the Fifth Amendment by “illegall)
arbitrarily, and capriciously determiningathPlaintiff is not a U.S. citizen and/
removing Plaintiff from the United States without such judicial determination g
U.S. citizenship.” (ECF No. 1 at 20).Plaintiff requests the Court “declare that &
order directing or authorizing Plaintiffiemoval from the United States was ente
in violation of the Due Process Clausetd Fifth Amendment and/or other applica
law and is therefore null and voidld. at 21.

8 U.S.C. § 1252(qg) provides in part, “no coshall have jurisdiction to hear a

der

ght tc
D).

> tha
nat

Y,
Dr

f his
Ny
red
Dle

1y

cause or claim by or on behalf of any alerising from the decision or action by the

Attorney General to commee proceedings, adjudicatases, or execute remoy
orders against any alien under tbiapter.” 8 U.S.C. § 1252(g). Jimenez-Angeles
v. Ashcroft, 291 F.3d 594, 599 (9th Cir. 2002), the Court of Appeals stated,
construe § 1252(g), whichmmves our jurisdiction over ‘decision[s] ... to comme
proceedings’ to include not ondydecision in an individual caséether to commence
but alsowhen to commence, a proceeding3ee also Reno v. American-Arab Anti-
Discrimination Comm., 525 U.S. 471, 487 (1999) (A “challenge to the Attor
General’s decision to ‘commence procegdi falls squarely within § 1252(g).”).
Plaintiff contends that § 1252(g) does prgvent a challenge from an individt
with a colorable claim to U.S. citizenshijecause it only applies to decisions
commence proceedings “against any alieRlaintiff further asserts that this clai
“does not challenge a decision to comegr or even not to commence — remg
proceedings, but rather alleged violation$isfrights as a citizen.” (ECF No. 210
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10). This Court concludes that the fisstcond and third clainfer relief fall squarely

within the jurisdictional exclusion of § 1252(ghhis Court has no jurisdiction to order

the Defendants to commence removalcpedings or not to commence remoyal

proceedings against Plaintiff.

Defendants’ motion to dismiss the firsecond and third claims for relief|i

granted.
V. Fourth Claim for Relief
In the fourth claim for relief, Plaintiff alleges that Defendants violated

substantive due process right under thenFAinendment by “illegally, arbitrarily, and

capriciously determining that Plaintiff isot a U.S. citizen and/or removing him

his

to

Mexico, . . . by pressuring his mother nwake a false statement about his bifth,

intimidating him following his removal,ral willfully withholding information from
him regarding his removal.” (ECF No. 1241). Plaintiff requests the Court “enjg
Defendants and their officers, agents, setsj@mployees, attorneys, and/or succes
from prohibiting Plaintiff from entering the Uted States and/or detaining him at
after such entry.Td. at 21.

Plaintiff invokes federal question jsdiction under 28 U.S.C. § 1331 to supg
a claim for declaratory and injunctive relejainst federal officials for a violation
his constitutional rights. Plaiiff's federal claim for de@ratory relief, by itself, doe
not support federal jurisdictiorgkelly Oil Co. v. Phillips PetroleumCo., 339 U.S. 677
671 (1950) (“The operation of the Declaratory Judgment Act is procedural
Congress enlarged the range of remediedlae in the fedetacourts but did no
extend their jurisdiction.” (internal citation omitted)).

The Complaint alleges a violation of Plaintiff's rights under the “Fifth
Fourteenth Amendments to the U.S. Constiutiagainst five nantefederal officials
in their official capacity. (EF No. 1 at 5-6). “An action against an officer, opera
in his or her official capacity as a Unitechtéts agent, operates as a claim agains
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United States.'Solidav. McKelvey, 820 F.3d 1090, 1095 (9th Cir. 2016). “[A]n action
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against the sovereign is not maintble unless consented toeev. Blumenthal, 588
F.2d 1281, 1282 (9th Cir. 1979).

Federal courts are courts$ limited jurisdiction. See U.S. Const. art. I, § 2.

“Federal courts ... possess only that powéna@nzed by Constitution and statute, wh
Is not to be expanded by judicial decreeis b be presumed that a cause lies out
this limited jurisdiction, and the burdeneastablishing the contrary rests upon the p
asserting jurisdiction.’Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 37
(1994) (citations omitted). This Court cdundes that the Complaint does not state
adequate jurisdictional basisgopport the fourth claim forlief. The fourth claim for
relief is dismissed without prejudice.
V. Conclusion

ITISHEREBY ORDERED that the motida dismiss or for summary judgment

filed by Defendants (ECF No. 208)granted. Based uporetbrder of the Court file
on June 28, 2016 (ECF No. 167) and this grtee Clerk of the Court shall ent

judgment in favor of the Defendants and agditaintiff as to all claims in this action.

DATED: August 16, 2017
G idon— 2. A

WILLIAM Q. HAY
United States District Judge
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