Olivas v. Whitford et al

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

OSCAR OLIVAS, gﬁaE NO. 14cv1434-WQH-
Plaintiff,
VS. ORDER

BILLY WHITFORD, Port Director of
Calexico West Port of Entry, Custom
and Border Protection; PETE _
FLORES, Director of Field Operations,
San Diego Field Office, Customs ang
Border Protection; R. GIL
KERLIKOWSKE, Commissioner of
Customs and Border Protection; JEH
JOHNSON, Secretary of Homeland
gteq[urlty; JOHN KERRY, Secretary o
ate,

U)

=5

Defendants

HAYES, Judge:
The matters before the Court are DefaridaViotion to Dismiss Complaint an

Drop Parties (ECF No. 22hd Defendants’ Supplemental kitan to Dismiss (ECF Na.

48).
BACKGROUND

OnJune 12, 2014, Plaintiff Oscar Olivagiated this action by filing the Petitign

for Writ of Habeas Corpus and Complaintixeclaratory and Injunctive Relief agair
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Defendants Pete Flores, Director of Hi€@perations for U.S. Customs and Bor

der

Protection’s (“CBP”) San Diego Field Office; Jeh Johnson, Secretary of Homelan

Security; R. Gil Kerlikowske, Commissionef CBP; John Kerry, U.S. Secretary
State; and Billy Whitford, Port Director dfie Calexico West Pbof Entry for CBP.
(ECF No. 1).

On August 11, 2014, the CourtissuedCader denying Defenadés’ request thatt

of

the Petition for Writ of Habeas Corpus temissed for failure to name the proper
respondent. (ECF No. 20). The Court found that the Petition for Writ of Habea:
Corpus “adequately allege[d] a colorable claim of citizenship, and subject-matte

jurisdiction exists in this Court.” (ECF No. 20).

On August 12, 2014, Defendants fileck tNlotion to Dismiss Complaint and

Drop Parties pursuant to Fed.®&v. P. 12(b)(1) and Fed. R. Civ. P. 21. (ECF No.

On August 14, 2014, the Court issuedfamended Order referring the matter to

the Magistrate Judge for expedited discovery. (ECF No. 23).
On November 5, 2014, Defendants filk@ Supplemental Motion to Dismi

pursuant to Federal Rule of Civil Procedi2€b)(1), Federal Rule of Civil Procedure

12(b)(3), and Federal Rule of Civil Procedure 21. (ECF No. 48).
ALLEGATIONS OF COMPLAINT

“[Plaintiff’'s] mother, Delia Perez (“Rez”), a Mexican national living in thie

United States, was unwed and without lawfumigration status in 1969.” (ECF N

D.

1 9 13). “[Plaintiff] was born in El Mostin Los Angeles County, California on Auguist

10, 1969.” Id. “Because of her immigration status in 1969, [Perez] was fearful of

giving birth in a hospital....1d. “[Plaintiff] was issued a ‘delayed registration of bir
certificate on January 19, 1970, five months after his birth.”

In February of 2009, Plaintiff began apiplg for an immigrant visa for his wife,
Claudia Hernandez (“Hernaed’), and step-son, both oham are Mexican nationals.

th’

Ul

Id. 1 16. The process of obtaining sughvisa for a Mexican national requires

processing at the U.S.o@sulate in Mexico.ld. On November 4, 2010, Hernandez
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went to the U.S. Consulate in Ciudad Juareafointerview as a part of her immigra
visa application proces#d. § 17. Atthe interview, Hernandez was told that a con;
official would need to intervieyPlaintiff's] mother, Ms. Perezld.

On Decembper 17, 2010, Ms. Pereaviled to the U.S. Consulate in
Ciudad Juérez, expecting to partetie in a brief and non-adversarial
interview. Instead, three officials estal Ms. Perez to a room with a
one-way glass window. A femaldfigial confronted Ms. Perez with
[Plaintiff's] birth certificate and told her that she believed the birth
certificate’ had been fraudulently obtained. Ms. Perez responded that
Plaintiff] ... had been issued a dgdal birth certificate because he had not
een born in a hospital. The femafécial ... threatened that Ms. Perez
would lose her citizenship and would be prosecuted for fraudulently
obtaining a birth certificate unless M&rez admitted that [Plaintiff] was
born in Mexico. The female officialldMs. Perez that if she would agree
to sign a declaration indicating that [Plaintiff] was born in Mexico, Ms.
Perez would be permitted to keep legizenship status and [Plaintiff]
would be allowed to adljust the immagion status of his wife. Ms, Perez
prﬁte?ttehd tpa;[hshe could not sign such a declaration because it would ng
reflect the truth....

Id. T 18.

The consular officials detained Ms.rBein the room without access to the
outside world for around three houids. Perez reasonably felt desperate
and intimidated. She did not know when the ‘interview’ would end and
reasonably felt that the consular officials planned to detain her until she
agreed to (ljgn the declaratiorEventually, Ms. Perez succumbed to
pressure and intimidation exerted by the officials and told them that she
would sign whatever they wanted her to sign. An official presented her
with a statement and instructed hesign her name. It appears that the
same Department of State offis@ino exacted the “confession” from Ms.
Perez later used this statemenaioend [Plaintiff's] birth certificate on
record with the State of Californisjithout providing him any notice or
opportunity to object.

Id. 7 19.

In early 2011, Plaintiff moved to Losngeles for work while his family stayg
in Mexicali, waiting for a determination d#ernandez’s immigrant visa applicatig
Plaintiff traveled between the United Stasesl Mexico almost every week, using
birth certificate, Social Sedty card, and California driverigcense to enter the Unite
States.Id. T 21.

On August 22, 2011, Plaintiff attemptedreturn to the United States at {
Calexico West Port of Entry. CBP officafstained Plaintiff overnight and question
him about his birth certificate, Californiaider’'s license, and Social Security ca
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Plaintiff informed the officers that he asU.S. citizen who was born and raised in
United States and had lived in the courfty decades. Plaintiff explained that |
mother had given a coerced confessidghat).S. Consulate in Ciudad Juarez. A C
officer contacted Ms. Perez who confirmediRtiff's explanation of what had occurrg
at the consulate. The CBP officer told Rtdf that he could see an Immigration Jud
within a matter of hours or would Y to wait “a nonth or two.” Id. § 22. Plaintiff
told the officer that he would prefer $ee a judge in a month because he would
some time to collect evidencé his citizenship. The officer assured Plaintiff that
would have a hearing on his citizenshipicl soon. Plaintiff relied on the officer
assurance of a prompt hearing in decidingoste an Immigration Judge that did.

On August 23, 2011, CBP officers confisa@tPlaintiff's birth certificate an
Social Security card and removed him toXide. CBP officers gave Plaintiff a Notig
to Appear which did not indicate a date or time for Plaintiff to appear for immigr
proceedings. The officersatructed Plaintiff to call the immigration court syst

hotline to learn when his hearing wouldkéaplace. Plaintiff diligently called the

automated hotline twice a weébr two years, but the response remained the s
either the case was not filed with the caurthere is no match for the “Alien Numbe
that is listed on the Notice to Appedd.  23.

Plaintiff visited the Calexico West PattEntry on several occasions, explain
that he is a U.S. citizen and asking whenwould have his hearing in front of

Immigration Judge. Each time, a CBP offitad Plaintiff that “his hearing would be

scheduled and all he could do is waild.  24.

Through an immigration attorney, Plafhsubmitted an N-600 Application fc
Certificate of Citizenship. T&immigration attorney incorrectly advised Plaintiff t
he could receive a determination of his citeteip claim in an N-600 hearing. Plaint
does not know whether the government eeached a final disposition regarding
N-600 application. Plaintiff received notitteat an interview on his N-600 applicati
had been scheduled for March 6, 2018. 11 27-28.
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On February 8, 2013, Plaintiff sought plarat the Calexico West Port of Enfry
in order to attend the interview. CBP o#s Lopez and Felix did not allow Plaintff
to enter the United States, preventing lfiom attending the interview. The officers
informed Plaintiff for the first time that “eemoval order had been ‘internally’ issued
against him, but that he would not be pd®d a copy of the order or [] be allowed to
view it.” 1d. § 28.

Plaintiff last visited the Calexico West Port of Entry on or around Februaty 26,
2013. Plaintiff explained that he is a U.S. citizen and asked CBP officers when h
would have a hearing in front of a judgeddhow he could obtaecopy of any removal
order issued against him. “CBP Offiderank Hernandez told [Plaintiff] that if he
returned to the Port of By, CBP officers would interpret his presence there as an
attempt to gain admission” atitat he “would be arrestedietained for a period of ti
that would ‘not be brief,” anctemoved without seeing a judgeld. § 29. “[Plaintiff]
has never been permitted to view a copy of the purported order of removal that w
allegedly enteredgainst him.”ld. § 30. “[Plaintiff] has never been informed of gny
date, time, or place to appear for ampahng before an immigration judgded. “CBP
Defendants have failed to ref@laintiff’'s] matter to anmmigration judge as required
by law.” 1d.

Although government officials have never allowed Plaintiff to view the purported
removal order that was alledjg issued against him, CB#ficers may have executed
an “Expedited Removal” order against hibhso, that order violated regulations that
mandate a claimed status review hearing before an immigration judge for any|pers
asserting U.S. citizenshifd. § 32.

In addition to the Writ of Habeas Qurs, the Complaint for declaratory and
injunctive relief alleges four claims agairedl Defendants in their official capacitigs:
(1) violation of Plaintiff's right to return to the United States pursuant to the Fifth and
Fourteenth Amendments and the Non-Detention Act by illegally, arbitrarily| and
capriciously determining Plaintiff is notaS. citizen and/or removing him to Mexico;
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(2) violation of Plaintiff’'s right againsinlawful detention pursuant to the Fifth and

Fourteenth Amendments and the Non-Detention Act by illegally, arbitrarily,
capriciously determining Plaintiff is not a U.&tizen and asserting the right to det
him; (3) violation of the Fifth Amendmenght to procedural due process by illega
arbitrarily, and capriciously determining Riaff is not a U.S. citizen and/or removir,
Plaintiff from the United States without sycidicial determination of his claim to U.
citizenship; and (4) violation of the Fifth Amendment right to substantive due pr

by illegally, arbitrarily, and capriciously termining Plaintiff is not a U.S. citizegn

and/or removing him to Mexico and by pressg his mother to e a false stateme
about his birth. (ECF No. 1 at 18-20).

Plaintiff's Complaint requests that the Court: (1) grant the order to show
requested in the applicatidfed with the Complaint; (2)ssue a writ of habeas corp

and
AN
Y,
10

~

D,

0CeS

nt

caus

LIS

ordering Defendants to allow Plaintiff totenthe United States without detaining him;

(3) declare the Plaintiff i@ U.S. citizen; (4) declare that any order directing
authorizing Plaintiff’'s removal from the UndeStates was entered in violation of {
Due Process Clause of the Rifimendment and/or other digable law and is therefc
null and void; (5) enjoin Defendants aneithofficers, agentsservants, employee
attorneys, and/or successors from prohibiting Plaintiff from entering the United
and/or detaining him at or after such en{6); grant reasonable attorneys’ fees, cd
and other disbursements pursuant to the E&e@ess to Justice Act, 28 U.S.C. sect
2412; and (7) grant such other relieflas Court deems just and equitaltk.at 20-21.
ANALYSIS

l. Motion to Dismiss for lack of Subject Matter Jurisdiction

A motion pursuant to Federal Rule oMTiProcedure 12(b)(1) asserts a lack
subject-matter jurisdiction over the dispud@d may be either a facial attack on
sufficiency of the pleadings or a factual attack on the basis for a court’s jurisd
White v. Leg227 F.3d 1214, 1242 (9th Cir. 2000). In determining the presen

absence of federal jurisdiction, the coapiplies the
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which provides that federal jurisdiction existdy when a federal question is presen

on the face of the plaintiff properly pleaded complaint.’Cal. ex rel. Lockyer V.

Dynegy, Inc.375 F.3d 831, 838 (9th Cir. 2004) (quotidaterpillar Inc. v. Williams
482 U.S. 386, 392 (1987)). When assessiulgject-matter jurisdiction, the cou

ted

rt

assumes the truth of all aiations in the complaintSee Castaneda v. United States

546 F.3d 682, 684 n.1 (9th Cir. 2008).
Contentions of Parties

Defendants, sued in their official cafggccontend that the Complaint should
dismissed for lack of subject matter jurisdiction because Plaintiff has not allege
to support a waiver of sovereign immunitypefendants contend that Plaintiff h
invoked general subject matter jurisdoctipursuant to 28 U.S.C. section 1331,
Section 1331 does not provide a waivesovereign immunity. Defendants contg
that a waiver of sovereign immunity f@aintiff's claims that CBP officers actg
unconstitutionally must be found in Title 8ot Title 5, of the United States Coc
Defendants further contend that themgaint against the government must
dismissed unless it sets forth statutes waiving sovereign immunity.

Plaintiff contends that heas properly invoked fedegliestion jurisdiction undg
28 U.S.C. section 1331 to plead claims declaratory and injunctive relief for th
violations of his constitutional rights by government officials. Plaintiff contends
5 U.S.C. section 702 expressly waives “seign immunity in non-statutory revie

actions for nonmonary relief brought under 28 U.S.C. § 1331ECF No. 31 at 4)|

Plaintiff contends that CB#r its predecessor agcies are subject to injunctive rel

for violating constitutional rights and directigfutes Defendants’ position that Plainti

must invoke a waiver of sovereign immurfityind in Title 8. Plantiff further contends
that cases cited by Defemda concern the substargivquestion of whether th

government had, in fact, waived sovereign immunity over the claims in questig

do not require Plaintiff to cite the statutaiving sovereign immunity in the Complaint.

Sovereign Immunity

-7 - 14cv1434-WQH-BLM
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The United States, as a sovereign, is immune fromQoited States v. Mitchel

445 U.S. 535, 538 (1980):t is axiomatic that Congssional waiver of sovereign

Immunity is a prerequisite to any suit brought against the United StdRedérts v
United States498 F.2d 520, 525 (9th Cir. 1974). TlUeited States “may not be su
without its consent and the terms of saohsent define the court’s jurisdictiorBaker
v. United States817 F.2d 560, 562 (9th Cir. 1987A waiver of sovereign immunit)
in any statute “will be strity construed, in terms of its scope, in favor of
sovereign.” Lane v. Peng518 U.S. 187, 192 (1996). “party bringing a cause (
action against the federal governmegtits the burden of showing an unequivg
waiver of immunity.” Baker, 817 F.2d at 562. “Unlesggereign immunity has bee
waived or does not apply, it tsaequitable as well as [dgamedies against the Unitg
States.”Beller v. Middendorf632 F.2d 788, 796 (9th Cir. 1980) (citidaffee v. United
States592 F.2d 712, 717 n.10 (3d Cir. 1979).

28 U.S.C. section 1331 does not waivegbeernment’s sovereign immunity f(
claims against government officiadsed in their official capacityHughes v. Uniteg
States 953 F.2d 531, 539 n.5 (9th Cir. 19925 owever, “Section 702 waives tl

government’s sovereign immunity, and thresrmits the exercise of jurisdiction, |

actions seeking non-monetary religtlwespect to agency actiond. at 537. Sectiol
702 provides:

A Tperson suffering legal wrong becaudeagency action, or adversely
affected or aggrieved by agency aantwithin the meaning of a relevant
statute, is entitled to judicial reviethiereof. An action in a court of the
United States seeking relief other timoney damages and stating a claim
that an agency or an officer or e e thereof acted @ailed to actin an
official capacity or under color of dal authorlt)(1 shall not be dismissed
nor relief theréin be denied on the ground that it is against the United
States or that the United Statesars indispensable party. The United
States may be named as a defenoiearhy such action, and a judgment or
decree may be entered against the ‘United StRresided That any
mandatory or mg_unctlve decree shakspy the Federal officer or officers

gby name or by fitle), and their successa office, personally responsible

or compliance. Nothing herein %);fects other limitations on judicial
review or the power or duty of thedurt to dismiss any action or deny
relief on any other alc_)prc_l e legal or equitable gt;round; or (2) confers
authority to grant relief if any other statute that grants consent to suit
expressly or impliedly forbids the relief which is sought.
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5U.S.C. § 702.
InBeller v. Middendorf632 F.2d 788 (9th Cir. 1980), Plaintiff sued the Secrg

tary

of U.S. Navy in his official capacity. The ed States Court of Appeals for the Ninth

Circuit examined the scope afwaiver of sovereign imamity under section 702. Th
Court of Appeals stated:

In Glines v. Wade586 F.2d 675 (9th Cir. 1978) ... plaintiff Glines, a
Captain in the Air Force Reserves attive duty, violated a regulation
requiring him to obtain approval froms commander before circulating

etitions on Air Force bases. As a result of his unauthorized activities,

lines was removed from active guand reassigned to the standby
reserves, with adverse financial ceqaences. This court concluded the
regulations violated Glines’ first amement rights. It then held that “the
district court was correct in declag the regulations void, enjoining their
enforcement, and ordering Glines reinstated in a status that is consisten
with his status before he wadiesed from active duty.” 586 F.2d at 681.
The [C]Jourt held that sovereign immunity did not bar the district court
from awarding this nonmonetary relief:

I_n% actions claiming that a government official acted in

violation of the Constitution or of a statutory authority ...

Congress has either Walvesebverelgn immunity or the

doctrine does not_ap(%ly. 5 U.S.C. %] 702arson v.

Domestic and Foreign Commerce Co U.S. 682, 689-

?:1 (%8471%3;H|II v. United States571 F.2d 1098, 1102 (9th
ir. :

We construe the decisions@linesandHill as holding that section 702
waives sovereign immunity for che] action brought under 28 U.S.C. 8§
1331 seeking nonmonetary relief for violation of [Plaintiff's] Fifth
Amendment rights. We recognize theision of authority on the quéstion
whether and under what circumstas section 702 waives sovereign
immunity in actions brought under 28 U.S.C. [8] 1331.

...we think [Glineq states the controlling law diis circuit. We therefore
affirm the district court’s determation that it had jurisdiction over
[Plaintiff's] claims for nonmonetary relief under 28 U.S.C. [8] 1331.

Beller, 632 F.2d at 796-97.

t

The Court of Appeals addressed the wanf sovereign immunity under Sectipn

702 again irPresbyterian Church v. U.S870 F.2d 518 (9th Cir. 1989). The Court
Appeals stated: “[Section] 702 of the [APA], 5 U.S.C. § 702 ... waives sove
immunity for the churches’ claims for rdlj@gainst the United States, the Departm
of Justice, and the INS]lo¢r than money damagesPresbyterian Church870 F.2d

of
reigr
ent

at 523-24. “The clear objective ofetfl976 amendment was to waive sovereign

-9- 14cv1434-WQH-BLM
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iImmunity as a defense in actions seekielgef other than mornyedamages. Congre
was quite explicit about its glsaof eliminating sovereign immunity as an obstacl

securing judicial review of #hfederal official conduct.'ld. at 524 (citation omitted).

The Ninth Circuit concluded: “[O]n its face, the 1976 amendment to § 702 w
sovereign immunity in all actions sesgirelief from official misconduct except fq
money damages.ld. at 525.
Ruling of Court

In this case, Plaintiff's Complaintvokes federal questigarisdiction under 28
U.S.C. section 1331SeeECF No. 1. Plaintiff allegethat Defendants are officers
employees of the Department of Homelared8ity and the Department of State s
in their official capacities.SeeECF No. 1 at 5-6. Plaintiff alleges that Defende
violated Plaintiff's constitutional rights by “pressuring his mother to make a

statement about his birth,” “determiningiiff is nota U.S. citizen,” and “removin

Plaintiff from the United States without [aldicial determination of his claim to U.

")
(7]

D
5.

aives

or
led
LNtS
false
g

S.

citizenship.” Id. at 19-20. The Court conclusi¢hat 5 U.S.C. section 702 waives

sovereign immunity for Plaintiff's actiosgeking non-monetary relief from governm
officials allegedly acting in viol#on of his Constitutional rightsSee Beller632 F.2d
at 796-97Presbyterian Church870 F.2d at 523-25.

In Ardestaniv. 1.N.$502 U.S. 129 (1991), the United States Supreme Cour
that Title 8 “expressly supersedes’ the hearing provisions of the APA” be
“Congress intended the provisions of [Title 8] to supplant the APA in immigr
proceedings.’In this case, Plaintiff alleges in his Complaint that he does not chal
an expedited removal. There is nalication that a deportation proceeding \
conducted or that an orderefpedited removal was issuedhagst Plaintiff. Plaintiff
alleges that Defendants deteéned that he wasot a U.S. citizen without a “judicig
determination of his claim to U.S. citizenshigBCF No. 1 § 50). Plaintiff alleges th
each Defendant violated thdthiand Fourteenth Amendmisrby “illegally, arbitrarily,
and capriciously determining Plaintiff ot a U.S. citizen,” “asserting the right
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28

detain him,” and “removing Plaintiff from the United States without such jud
determination of his claim to U.S. citizenshifseeECF No. 1 1143, 47,50,52. T
Court finds that Plaintiff's claims do not require a waiver of sovereign immunity f
in Title 8 because Plaintiff does not seek/iew of the merits of a deportatig
proceeding pursuant to 8 U.S.C. section 1225.

Finally, the Court finds no authority f@efendant’s contention that this cg
must be dismissed on grounds that Pl#ihts not cited 5 U.S.C. section 702 in
Complaint. The language in each cadedeupon by Defendants refers to whet
Congress has waived the sovereign immuaitthe government and does not addt
pleading requirementsSee U.S. v. Mitcheld45 U.S. 535, 536 (1980) (“This ca
presents the question whether the Indiangsal Allotment Act of 1887 authorizes t
award of money damages against the United States’ig v. Peng518 U.S. 187, 19
(1996) (“waiver of the Federal Govenent's sovereign immunity must
unequivocally expressed in statutory textDEp’'t of Army v. Blue Fox, Inc525 U.S.
255, 261 (1999) (“Such a waiver must alsahequivocally expressed in the statut

text.”) (internal citations omittedBlue v. Widnall 162 F.3d 541, 545 (9th Cir. 1998)

(“the general judicial review provisionsibfe APA never confer jurisdiction to revie
federal personnel actions”).

Defendants’ Motion to Dismiss (ECF No. 22) is denied.
.  SUPPLEMENTAL MOTION TO DISMISS (ECF No. 48)
Subject Matter Jurisdiction Over Plaintiff's Action Against CBP

Defendants contend that Plaintiff' erestitutional challenges to the expedi
removal policies and procedures of C&#® limited by 8 U.S.C. section 1252(e)(3) ¢

may only be brought in the District of Cohbia. Plaintiff conénds that he does r;rt
n

challenge any expedited rewal proceeding or order ithis action and secti
1252(e)(3) does not apply.

8 U.S.C. section 1252(e)(3) provides:

(e) Judicial review of orders under section 1225(b)(1)

-11 - 14cv1434-WQH-BLM
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(3) Challenges on validity of the system
(A) In general

Judicial review of determinationsder section 1225(b) of this title and its
implementation is available in an action instituted in the United States
District Court for the District of Columbia, but shall be limited to
determinations of—

(i) whether such section, or any regulation issued to implement such
section, is constitutional; or

(i) whether such a regulation, amvritten policy directive, written policy
uideline, or written procedure issued by or under the authority of the
ttor_neg General to |mﬁ_lement sudection, is not consistent ‘with

applicable provisions of this subchapters otherwise in violation of law.

8 U.S.C. § 1252(e)(3).
In this case, the Complaint alleges that:

The officers informed [Plaintiff] for tlafirst time that a removal order had
been “mternalgl” iIssued against him, but that he would not be provided a
copy of the order or even be allowed to view it.

[Plaintiff] has never beepermitted to view aapy of the purported order
of removal that was aliedly entered againstrhi He has never been
informed of any date, time, or plateappear for any hearing before an
immigration judge.... [T]he CBP Dendants have fiied to refer
[Plaintiff's] matter to an immigration judge as required by law.

AIthou?h government officials have nexalowed [Plaintiff] to view the
purporied removal orderdhwas allegedly issued against him, ... , CBP
officers may have executed an "Expedited Removal" order against him.

(ECF No. 1 1 28, 30, 32). The Complaint further asserts that:

B_¥ illegally, arbitrarily, and capriciouslyetermining Plaintiffis nota U.S.
citizen and/or removing Plaintiff from the United States without such
judicial determination of his claim to U.S. citizenship, Defendants
deprived Plaintiff of his right to duprocess in violation of the Fifth
Amendment to the United States Constitution.

Defendants denied Plaintiff his FifAmendment right to substantive due
process by ... willfully withholding information from him regarding his
removal.

Id. § 50, 53.

Plaintiff alleges violations of the Fifth and Fourteenth Amendments o

-12 - 14cv1434-WQH-BLM
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Constitution on the grounds that Defendantsheined that he was not a U.S. citiZ
without a “judicial determination of his chaito U.S. citizenship.” (ECF No. 1 1 5(
There is no allegation that a removal progegdook place or that an order was issu
Plaintiff's challenge is not subject to 8 U.S.C. section 1252(e)(3) because it is
challenge to the validity of expedite@moval proceedings pursuant to sect
1225(b)(1).
Improper Venue for Plaintiff's Action Against the Secretary of State

Defendants contend that Plaintiff'stisn asserting constitwnal challenges tg
certain consular policies and procedust®uld be dismissed for improper ven
Defendants contend that thenstitutional claims asserted against the Secretary of
are separate from the factual allegati@amsl relief sought in the habeas acti
Defendants contend that this judicial distris not the proper venue for the act
because neither the CBP Commissioner, iRK&likowske, nor the U.S. Secretary
State, John Kerry reside in this judiciasiict, and the policies and procedures be
challenged did not occur in this judicidistrict. Defendants contend that the U
District Court for the District of Columbia the only proper venue because the offi
residence of the Secretary of State is Vifaion, D.C., and the Plaintiff resides abro

Plaintiff contends that he has satisfied #lenue statute. Plaintiff contends t
he may bring a cause of action againsttamithl officers or empyees of the Unite
States in this district beca@ CBP officers Whitford and Flores reside in this dis
and are appropriately named as custodiafdantiff. Plaintiff further contends thg
he satisfies 28 U.S.C. section 1391(e)(1){&cause a substantial part of the ev
giving rise to his claims occurred here.

28 U.S.C. section 1391(e)(1) states in relevant part:

A civil action in which a defendant @ officer or employee of the United

o1 To0al Ao Or an Bgency e Unied Siates or the Unied Staes

may, except as otherwise provided by law, be brought in any judicial

district in which gA) a defendant itne action resides, (%) a substantial

part of the events or omissions giving rise to the claim occurred, or a
substantial part of the property thathie subject of the action is situated....
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28 U.S.C. § 1391(e)(2)(A), (B). The Comiplaalleges that the CBP custodia
Whitford and Flores, reside in this judicdiktrict. The violations alleged against the

Secretary of State arise fronetbvents that gave rise Rtaintiff’'s claims against th
CBP custodians, Whitford and Flores.

IT IS HEREBY ORDERED that the Main to Dismiss Plaintiff's Complain
(ECF No. 22) is DENIED and the Ex PaBupplemental Motion to Dismiss (ECF N

48) is DENIED.
DATED: March 2, 2015

CONCLUSION

WILLIAM Q HAYE
United States District Judge
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