Castro et al v. JP Morgan Chase Bank, National Association et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

FERNANDO CASTRO and MARIA CASE NO. 14¢v1802-WQH-
DEL CARMEN CASTRO, as RBB
individuals,

ORDER

Plaintiffs,
VS.

JPMORGAN CHASE BANK; f/k/a
Washin on Mutual Bank);

ORTH EST TRUSTEE
SERVICES, INC.; DOES 1 to 10,
inclusive,

Defendants

HAYES, Judge:
The matters before the Court are thetigio to Remand, filed by Plaintiffs, an

the Motion to Dismiss, file by Defendant JP Morgan &e Bank, N.A. (“JP Morganf.

(ECF Nos. 4, 7).
l. BACKGROUND

On June 30, 2014, Plaintiffs Fernando Castro and Maria Del Carmen
commenced this action by filing a Complamthe San Diego @unty Superior Cour

against Defendants JP Morgan and Northweastee Services, Inc. (“Northwest?).

(ECF No. 1-2). The Complaint alleges thowing claims for relief: (1) violation o
California Civil Code Section 2923.5 againdtefendants; (2) violation of Californi
Civil Code Section 2923.7 agatradl Defendants; (3) viotaon of California Civil Code
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Section 2924 against all Defendants; (4) violatiorCafifornia Civil Code Section

2924.11 against all Defendan() declaratory relief aanst Defendants All Sele

Portfolio Servicing, JP Morgan Chase (‘NIBrgan”), NorthwesTrustee Services, Ing¢.

(“Northwest”), and Does 1 through 10; affd injunctive relief pursuant to Californ

\J
—~+

a

Civil Code section 2924.12 against all fBedants. The Complaint alleges that

Plaintiffs have at all relevant times baesidents of San Diego County. (ECF No.
at 2).

1-2

On July 31, 2014, JP Morgan Chase ogad the action to this Court pursuant

to 28 U.S.C. § 1441 and 28 U.S.C. § 1332 on tkeslmd diversity of citizenship. (ECF
No. 1). The notice of removal asserts tHatMorgan is a national banking associa

with its main office in Colmbus, Ohio, and Northwest is incorporated under the

of Washington with its principal place of business in Seattle, Washingtcat.4. The
notice of removal assertsafDefendants Does 1 througbare “[f]ictitious defendants

whose citizenship is disregarded for purposes of removal.at 5.

on

aws

On August 4, 2014, Plaintiff filed the Mot to Remand to state court. (ECF No.

4). On August 7, 2014, Defendant JP Mardiled an opposition to Plaintiff's motign

to remand. (ECF No. 6). On AugustZbD14, Defendant JP Morgan filed the Moti
to Dismiss pursuant to Federal Rule @ilvil Procedure 12(b)(6 (ECF No. 7).

Plaintiffs have not filed a response to Defendant JP Morgan’s motion to dismiss.

[1. MOTION TO REMAND (ECF No. 4)

Plaintiffs contend that Dendants do not establish colefe diversity jurisdictior
pursuant to 28 U.S.C. § 1332 because Northsestitizen of California. Plaintiff
contend that Defendants fadleo meet the procedural requirements of 28 U.S.C. §

because Northwest did not consent to rerhéncan state court. Plaintiffs further

on

UJ

1446

contend that abstention is appropriate beedhbe case presents “difficult questions$ of

state law bearing on policy problems obstantial public import whose importan
transcends the result in the edsen at bar and the exercxddederal review would b

ce

D

disruptive of state efforts to establislkcaherent policy with respect to a matter| of

-2- 14cv1802-WQH-RBB




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

substantial public concefn(ECF No. 4) (citingState v. Mushroom King, In@.7 B.R.
813, 818-19 (D. Or. 1987)).

Defendant JP Morgan comigs that complete diversity exists pursuant tc
U.S.C. section 1332 because Northwest @tizen of Washington. Defendant
Morgan contends that Northwest consdntie the removal from state court and
consent was timely because Rtdfs failed to effectuatproper service, triggering th
removal period. Defendant JP Morgamtifer contends that the Complaint rai
California Homowners’ Bill of Rights and Najudicial Foreclosure issues that cot
throughout California have routinely adjudiedtat both the state and federal lev
(ECF No. 6).

A. FEDERAL DIVERSITY JURISDICTION

Plaintiffs contend that Northwest is a California corporation and thus a ¢
of California for diversity purposes. (ECF No 4 at 8). Plaintiffs contend that
Northwest is a citizen of California é¢hDefendants have not met the burder
establishing complete diversity of citizefstwhich is requiredinder 28 U.S.C. sectio

1332. Id. at 8-9. Defendant JP Morgan corde that Northwest was incorporated i

the State of Washington, with its maieadquarters in Bellevue, WA, and thereforg
a citizen of the State of Washington. (ER&. 6 at 11). There is no dispute as to
citizenship of the remaining Defendants or the amount in controversy.

28 U.S.C. section 1332 authorizes distrauits to exercise original jurisdictig
in cases in which the amount in caversy exceeds the sum or value of $75,00(
and the parties are citizens of differentetat28 U.S.C. § 1332. Diversity jurisdicti
requires complete diversity, meaning every plaintiff must be diverse from

defendant.Id. “[A] corporation is a citizen only ofl) the state where its principal

place of business is located, and (2) thesstawhich it is incorporated. 28 U.S.C
1332(c)(1). Hertz Corp. v. Friend559 U.S. 77, 80 (2010ohnson v. Columbi
Properties Anchorage, LA37 F.3d 894, 899 (9th Cir. 2006]T]he phrase ‘principa
place of business’ refers to the place whbeecorporation's high level officers dire
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control, and coordinate tle®rporation's activities ... thegamration's ‘nerve center.’
Hertz Corp, 559 U.S. at 80-81Davis v. HSBC Bank Nevada, N.A57 F.3d 1026,
1040 (9th Cir. 2009).

The record shows that Northwest wasarporated in the State of Washington
on March 16, 2004. (ECF No. 6-1 at 2) #imat Northwest'’s principal place of busingss
is Bellevue, WA, where Northwest's PreamieTreasurer, Chairam, Vice President,
and Secretary are locatedECF No 6-1 at 2-3see Hertz Corp559 U.S. at 80-8kee
Davis 557 F.3d at 1040. The Court conclufiEsthwest is a citizen of the State |of
Washington for federal diversity purposesdahis Court has jurisdiction pursuant|to
28 U.S.C. section 1332.

B. PROCEDURAL REQUIREMENTS

Plaintiffs contend that 28 U.S.C. sen 1446 requires that each defendant(file
a notice of removal eithendependently or by unambiguously joining in or consenting
to another defendant’s notiagthin the thirty-day periotbllowing service of process

4

(ECF No. 4 at 9). Plaintiffs further contend that more than thirty days has elapsed sin
Defendant Northwest was served with thePtaint and neither attorney for Defendant
Northwest has consented to the notice ofaeal or filed a document indicating joinder
in or agreement with the notice of removél. at 11. Plaintiffs contend that the time
for filing a joinder in the notice of remolvhas expired and the notice of removal is
procedurally defective for failure of all defendants to jdith.
Defendant JP Morgan contends that Plaintiffs only attempted to serve Defgndan
with the Complaint by facsimile. (ECF N@.at 13). Defendant JP Morgan contends
that service by facsimile can be effectaadaly where the parties agreed and a written
confirmation of that agreement is madil. Defendant JP Morgan contends that
Plaintiffs have not put forth any evidenaka pre-existing agreement with Defendant
JP Morgan or Defendant Northwest thatrp#s Plaintiffs to serve either party by
facsimile. Id. Defendant JP Morgan contertiat the docket of San Diego County

Superior Court does not indicate that Plaintiffs filed any proof of service df the
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complaint upon any Defendant. Defendant JP Morgamuotends that the thirty-da

Yy

removal period has not begun nor expired bgsedlaintiffs did not effectuate proper

service upon either Defendand. at 13-14. Defendant JP Morgan further conte
that “counsel for JP Morgan obtained Nor#st/s consent to remove on July 30, 20
the day before JP Morgan filed the NotafeRemoval” and that “Northwest furth
filed a notice of its consent to removal with this Court on August 5, 2084 4t 14.
28 U.S.C. section 1446 requirthsit all proper defendan@n or consent to th
removal notice. 28 U.S.C. § 144fe alsd?arrino v. FHP, Inc, 146 F.3d 699, 70
(9th Cir. 1998). The recoshows that Defendant Northwest consented to JP Mory
removal on July 30, 2014 (ECF No. 5-1 athjl filed a Consent to Removal with tl
Court on August 5, 2014. (EQ¥o. 5). The Court finds that Northwest consente
removal within the meaning of 28 U.S.C. section 1446.
The removal statute provides:
The notice of removal of a civil aot or proceeding shall be filed within
30 days after the receipt by the defendant, through service or otherwise
of a copy of the initial pleadingetting forth the claim for relief upon
which such action or proceeding isskd, or within 30 days after the
beon_Hed 1 CoUTT AN IS Mot (S b Do Sarvadn e detendant,
whichever period is shorter.
28 U.S.C. § 1446(b)(1). “[A] named defemda time to remove is triggered
simultaneous service of the summons anchmaint, or receipt of the complair
‘through service or otherwise,’ after andagidfrom service of the summons, but not
mere receipt of the complaint utended by any foral service.” Murphy Bros., Inc
v. Michetti Pipe Stringing, Inc526 U.S. 344, 347-48 (199%ee also Quality Loa
Service Corp. v. 24702 Pallas Way, Mission Viejo, CA 92638 F.3d 1128, 1133 (9
Cir. 2011) (“Actual notice of the action issufficient; rather, the defendant must
notified of the action, and brought underoaud's authority, by formal process, befq
the removal period begins to riin(internal citations omitted).

Under California law, “Service by facsimii@nsmission shall be permitted o,

where the parties agree and a written gordtion of that agreement is made]..

-5- 14cv1802-WQH-RBB

nds
[ 4 -
r

1%

1%

jan’s
NiS
d to

-

be
hre

—4

y




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Humane Society of the United StateSuperior Court of Yolo Cnfy214 Cal. App. 4th
1233, 1248 (2013) (quoting Cal. Code Civ. Proc. 8§ 1013%ep;alsd-ed. R. Civ. P

5. “After a summons has been served person, proof of service of the summons ...

shall be filed...” Cal. Code Civ. Prog 417 et seq.
The record shows that as of August 5, 2014 Plaintiffs had not filed prg

service with the San Diego Coyruperior Court. (ECF N®&, Exh. C). As a resulf,

formal service had not been effectuated the thirty-day removal period had not b
triggered as of August 5, 201&ee Murphy Bros526 U.S. at 347-48 (“[A] name
defendant's time to remove is trigget®dsimultaneous service of the summons
complaint, or receipt of the complainthtbugh service or otherwise,” after and ay
from service of the summons, but not byreneeceipt of the complaint unattended
any formal service.”)see also Quality Loan Service Cqr35 F.3d at 1133 (“Actug
notice of the action is insufficient; ratheretiefendant must badtified of the action
and brought under a court's authority, bgnial process,’ before the removal per
begins to run.”). The @urt concludes JP Morgan’s removal on July 31, 2014
Northwest’s notice of consent to remofidd with the Court on August 5, 2014 we
timely and met the requirements of 28 U.S.C. section 1446.

C. ABSTENTION

Plaintiffs contend that abstention igpsopriate if the case presents “diffic
guestions of state law bearing on policy problems of substantial public import
importance transcends the result in the ¢hsa at bar” and “[i]t is enough that t
exercise of federal review of the questiwould be disruptive of state efforts
establish a coherent policyithvrespect to a matter of substantial public concefeé
ECF No. 4 at 12 (citinylushroom King77 B.R. at 818). Defendants contend that
Complaint raises California Homeownersil Bf Rights and Non-Judicial Foreclosu
iIssues that courts throughout California hemgtinely adjudicatat both the state an
the federal level. (ECF No. 6 at 16).

Abstention from the exercise of fedejafisdiction “is the exception, not th
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rule.” Knudson Corp. v. Nevada State Dairy Coje16 F.2d 374, 376 (9th Cir. 198
(quoting Colorado River Water Conservation Digi24 U.S. at 813). Ordinarily
federal court must decidmses properly before iKnudson 676 F.2d at 376 (citin
Turf Paradise, Inc. v. Arizona Downg70 F.2d 813, 819 (9th Cir. 1982)). A feds
court sitting in equity may dismiss omnand based on principles of abstention ¢
where “(1) there are ‘difficult questiortd state law bearing on policy problems
substantial public import whose importancascends the result in the case the
bar;’ or (2) where the ‘exer@wf federal review of the gston in a case and in simil
cases would be disruptive of state effortestablish a coherepblicy with respect tc
a matter of substantial public concerNéw Orleans Pub. Serv., Inc., v. Counci
City of New Orleans491 U.S. 350, 361 (1989) (quotirgplorado River Wate
Conservation Dist. v. United State24 U.S. 800, 814 (1976)).

The Court of Appeals for the Ninth Circtiiequires certain factors to be pres
for abstention to apply: (1) that the statse bancentrated suits involving the local iss
in a particular court; (2) the federal iesuare not easily separable from complica
state law issues with whi¢he state courts may haveesml competence; and (3) th
federal review might disrupt state aff®to establish a coherent policyl.uicker v. First
Maryland Sav. & Loan, Inc942 F.2d 1401, 1405 (9th Cir. 1991) (citkgudsen676
F.2d at 377)see also U.S. v. Morrp268 F.3d 695, 705 (9th Cir. 2001) (“abstent
doctrine requires: first that the state lch®sen to concentrate suits challenging
actions of the agency involved in a particdaurt; second, thatderal issues could n¢
be separated easily from complex state lssues with respect to which state col
might have special competeneed third, that federal reviemvight disrupt state effort
to establish a coherent policy.”).

Plaintiff does not assert or present @vide that California has concentrated s
involving the California Homeowners’ Bill dRights in a particular court. Issu
involving the California Homeowners’ Bill ®ights have been adjudicated in multi
state courts in CaliforniaSee Rossberg v. Bank of America, N2A9 Cal. App. 4t
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1481 (2013) (adjudicating a clammmder Cal. Civ. Code § 2923.®iancalana v. T.D
Service Cq.56 Cal. 4th 807 (2013mtengan v. BAC Home Loans Servicing PR4
Cal. App. 4th 1047 (2013) (adjudicating claim under Cal. Civ. Code § 2923.5).

The Homeowners’ Bill of Rights issuese not complex and are routing

adjudicated in federal courtsee Barrionuevo v. Chase Bank, N.885 F. Supp. 2
964 (N.D. Cal. 2012) (adjudicating a etaunder Cal. Civ. Code 8§ 2923.3)gbowo v.
Nationstar Mortg. LLC 2014 U.S. Dst. LEXIS 105868 (N.D. Cal. May 5, 201
(adjudicating a claim under Cal. Civ. Code § 2923Wiijlja Ha v. Bank of Americea
N.A, 2014 U.S. Dist. LEXIS 100239 (N.D. Cal. J@g, 2014) (adjudicating a clai
under Cal. Civ. Code 8§ 2924)ustin v. Ocwen Loan Servicing, LLZD14 U.S. Dist
LEXIS 105885 (E.D. Cal. July 31, 2014) (adjuding a claim under Cal. Civ. Code
2924.11)McKinley v. CitiMortgage, In¢2014 WL 651917 (E.D. Cal. Feb. 19, 20!
(adjudicating a claim involving Cal. Civ. Code § 2924.12).

o=
<

4)

=

M

8
| 4)

This case would not disrupt state effoid establish a coherent policy because

California has not established a systftoncentrated judicial reviewSee Privitera
v. California Board of Medical Quality Assuran@?26 F.2d 890, 895 (9th Cir.199
(“deciding this case would not interfere wathy similar effort by California to mainta
consistency in a complex area of law besmsaGalifornia had not established any s
system of concentrated judicial reviéw.

The Court concludes that federal jurcdbn is satisfied and abstention is 1
warranted in this case. Abstention frone theixercise of federal jurisdiction “is tf
exception, not the rule.Knudson Corp. v. Nevada State Dairy Cone16 F.2d 374
376 (9th Cir. 1982)duoting Colorado River Water Conservation Dig24 U.S. a
813). Plaintiff's Motion to Remand is denied.

[11. MOTION TO DISMISS (ECF No. 7)
A district court may properly grant amopposed motion pursuant to a local r

where the local rule permits, but does remuire, the granting of a motion for failure

to respondSee Ghazali v. Morad6 F.3d 52, 54 (9th Cir. 1995Civil Local Rule 7.1
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provides: “If an opposing party fails to fitee papers in the manner required by G
Local Rule 7.1.e.2, thatifare may constitute a consdntthe granting of a motion ¢

other request for ruling by the court.’S.D. Cal. Civ. Local Rule 7.1(f)(3)(c).

“Although there is ... a [public] policy favimig disposition on the merits, it is tl
responsibility of the moving party to move towards that disposition at a reas(
pace, and to refrain from ditary and evasive tacticslh re Eisen31 F.3d 1447, 145
(9th Cir. 1994) (affirming grant of motion to dismiss for failure to prosecsée)alsa

Steel v. City of San Diegblo. 09¢cv1743, 2009 WL 3715257, at *1 (S.D. Cal., Noy.

2009) (dismissing action pursuant to Local Rutefor plaintiff's failure to respond t
a motion to dismiss).

The Motion to Dismiss contains proofs of service indicating that Plaintiffs

were

served with the Motion to Dismiss. (EG®. 7 at 3). The Motion to Dismiss and the

Court’s docket reflect that the hearing ftthe Motion to Dismiss was noticed f
September 15, 2014. Civil Local Ruld provides: “each party opposing a motior
must file that opposition ... with the clerknot later than fourteen (14) calendar d
prior to the noticed hearing.35.D. Cal. Civ. Local Rule 7.1(e)(2). The docket refle
that Plaintiffs have failed to file an oppioen. The Court concides that “the public’s
interest in expeditious resolution of litigatidfthe court’s need tonanage its docket
and “the risk of prejudice to the defendg&inweigh in favor of granting the Motion 1
Dismiss for failure to file an oppositiochazalj 46 F.3d at 53. Defendant JP Morg
Chase’s Motion to Dismiss is granted.

I
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V. CONCLUSION

IT IS HEREBY ORDERED that Plairits’ Motion to Remand (ECF No. 6) (s
DENIED and Defendant JP Morgan’s Mamtito Dismiss (ECF No. 7) is GRANTED.
Plaintiff may file a motion for leave tamend the Complaint, accompanied b[E a
proposed first amended complaint, no latantkhirty (30) days from the date this

Order is filed.
DATED: October 21, 2014

G it 2. A
WILLIAM Q. HAY
United States District Judge
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