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7 UNITED STATESDISTRICT COURT
8 SOUTHERN DISTRICT OF CALIFORNIA
9
10| VICTORIA A. AMELINA, an CASE NO. 14¢v1906-WQH-
individual; and A.A.; D.S. and B.S., NLS
11| each individuals and minors by and
through their Guardian Ad Litem, ORDER
12|l Victoria A. Amelina,
13 Plaintiffs,
VS.
141 MANUFACTURERS AND
15| TRADERS TRUST COMPANY aka
M&T BANK; SAFEGUARD
16/ PROPERTIES, LLC; and THE WOLH
LAW FIRM, A Law Corporation,
17 Defendants
18| HAYES, Judge:
19 The matters before the Court are (18 Motion to Dismiss Plaintiffs’ First
20

Amended Complaint (ECF No. 18), fildy Defendant Manufacturers and Traders

Trust Company (“M&T”), (2) the Motionto Dismiss Plaintiffs’ First Amended

Complaint (ECF No. 20), filed by Defend&dfeguard Properties, LLC (“Safeguard”),

and (3) the Motion to Dismiss Plaintiffs'dist Amended Complaint (ECF No. 28), filed
by Defendant Wolf Law Firm.

BACKGROUND

On August 13, 2014, Plaintiff Victoridamelina, and Plaintiffs A.A., D.S., and

B.S., each minors by and through their Guarddr.item, Victoria Amelina, initiated
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this action by filing a Complaint in this Court. (ECF No. 1).

-1- 14cv1906-WQH-NLS

Dockets.JustiaJcom


http://dockets.justia.com/docket/california/casdce/3:2014cv01906/450611/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2014cv01906/450611/35/
http://dockets.justia.com/

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

On October 27, 2014, Plaintiffs filed a joint motion for leave to file a

amended complaint (ECF No. 11), and egarsed first amended complaint (ECF |

first
NO.

12). On October 30, 2014, the Court issae@®rder granting the joint motion for leayve

to file a first amended complaint, anethroposed first amended complaint (ECF
12), became the operative pleading. (ECF No. 13).

On November 13, 2014, Defdant M&T filed the Motion to Dismiss Plaintiffs$

First Amended Complaint. (ECF No. 18pn December 1, 2014, Plaintiffs filed
opposition. (ECF No. 22). On Decembe2@14, Defendant M&Tiked a reply. (ECH
No. 27).

On November 13, 2014, Bendant Safeguaréiled the Motion to Dismis$

Plaintiffs’ First Amended Complaint. (BF No. 20). On December 1, 2014, Plaint
filed an opposition. (ECF No. 23). OreBember 8, 2014, DefenmiteSafeguard fileg
a reply. (ECF No. 26).

On December 12, 2014, Defendant WolfL&irm filed the Motion to Dismis
Plaintiffs’ First Amended Complaint. (EQ¥o. 28). On December 29, 2014, Plaint
filed an opposition. (ECF No. 32). On January 5, 2014, Defendant Wolf Law,
filed a reply. (ECF No. 33).

ALLEGATIONSOF COMPLAINT

“Sometime before July 22013, [Plaintiff Victoria Amelina] is alleged to hay
incurred certain financial obligatiorfer a home mortgage account with Bank
America.” (ECF No. 12 1 30). “Sometarthereafter, but before July 25, 20
[Plaintiff Victoria Amelina] allegedly fell bleind in the payments allegedly owed on
alleged debt.” Id. § 33. “[T]he alleged debt waassigned, placed, or otherw
transferred to Lakeview Loan Serng who subsequently assigned, placed
otherwise transferred the debt to M&T Bank for collectiotd? § 34.

“On or about July 252013, M&T Bank mailed a letter to [Plaintiff Victor
Amelina]” which “expressed that the ‘servicing’ of [Plaintiff Victoria Amelina
mortgage loan account was being transfd from Bank of America to M&T Ban
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effective on or about August 2, 2013; that ‘Bank of America will stop acce
payments on August 1, 2013;’ and ‘[M&3ank] will begin accepting payments frg
[Plaintiff Victoria Amelina] effective August 2, 2013.1d. § 35-36. “After Lakeview
Loan Servicing transferred the account to M&T Bank for collection, Plaintiff b
receiving collection letters from M&T Bank.Id. § 37.

“On or about August 142013, M&T Bank mailed a letter to [Plaintiff Victor
Amelina].” Id. § 38. The letter stated, in part:

1) M&T Bank was now servicing [Pldiff Victoria Amelina’s] mortgage;

gg The amount of debt in connection with the mortgage was
'$236,704.14;

3) Pursuant to the FDCPA, [Plaintiff Victoria Amelina}nhad thirty days to
dlsgute the amount of debt and requeserification of the alleged debt;
an

4) The name of the creditor to whdhe debt was owed was a company
called ‘Lakeview Loan Servicing’

Id. 141. “Twenty three dayater, on September 9, 201Blaintiff Victoria Amelina]
disputed the debt, in writing, with M&T B#&, consistent with the thirty day tim
requirement of the FDCPA and CaliforrsaRosenthal Act fodisputing debt.”Id.
43. “Consequently, pursuant to 15 U.S§692g(b), and Cal. Civ. Code § 1788.
M&T Bank was now required to cease collection of the debt until [] it obts
verification of the debt and produced thatifieation to [Plaintiff Victoria Amelina],
in writing.” Id. § 44.

“[FJrom September 17, 2013 through Fedry 5, 2014, M&T Bank sent multip

collection letters to [Plaintiff Victoridmelina], each time deanding payment, a;Jd

each time violating the FDCPA and Califais Rosenthal Act in that they w
collecting without verification.”ld. { 46. “By communicating with [Plaintiff Victori

Amelina] by mail before validating the lole as required pursuant to 15 U.S.G.
1692g(b), M&T Bank violated 15 U.S.C. § 1692g and Cal. Civ. Code 8§ 1788d.7.

1 47. “[T]he natural consequence of [lbe#ders] was to haraseppress, or abuse

person in connection with the collection of a deld.” 48. “Throughout these lettef
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M&T Bank repeated, and falsely, statead implied, that M&T Bank was about
foreclose on [Plaintiff Victoria Amelina’sproperty when that was not their act
intent.” Id.  51. “M&T Bank initiated this onslaught of letters as to Plaintiff in
effort to abusively mislead and coerce im0 paying more than was actually oweg
M&T Bank.” 1d. § 52. “During all relevantimes, M&T Bank refused to provid
validation or fully explain who ‘Lakeviewoan Servicing’ was and the relations}
between the different entities listed in the lettedsl” | 53.

“Subsequently, at the instruction M&T, Safeguard Properties, LLC sent
[Plaintiff Victoria Amelina] a pink postcandith printing clearly visible on both side

to anyone who had access to Piiffis mail or processed it.'1d. § 54. “This Postcar
was sent to [Plaintiff Victoria Amelindpr the purpose of conveying of informati
regarding a debt directly or indirectly [laintiff Victoria Amelina], and was also fq
the purpose of collect [sic] this alleged debtd. § 56. The postcard stated t{
following:

Dear Property Resident

Safeguard Properties, LLC is contlng a monthly audit on behalf of
M&T Bank in order to verify the occupancy of your property.

Please contact our Special Operator at 866-969-9859 to confirm only that
you are presently residing at this property.

Thank You.

Mortgager: You are entitled to contdd&T Bank regarding a face to face
interview at our Buffalo NY Office. 800-724-1633.

Id. 157. “The purposes [0of] this commurtica with [Plaintiff Victoria Amelina] was
to convey information regarding a debtetitly or indirectly to [Plaintiff Victorig

hal
an
to
e

P

—

Amelina], specifically, the name anddaphone number of M&T Bank to encourage

[Plaintiff Victoria Amelina] to contact M& Bank so that M&T Bank could collect th
debt to be owed, in violation of tiCPA and California’s Rosenthal Actld. § 58.
“Plaintiff was startled, confused, and embarrassed by this postddcd]”60.

“On January 4, 2014, Safeguard, at thetrunction of M&T Bank sent an age

to Plaintiffs’ home.” Id. § 64. “At the instruction dbafeguard and M&T [B]ank, the

-4 - 14cv1906-WQH-NLS

e

Nt




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

intruder attempted to physicaknter the home of [Plaintiff Victoria Amelina] and |
minor children.” Id. § 65. “[Plaintiff Victoria Amelina] was not home during t

er
he

incident, however, her children, A.A.; D.%nd B.S., who were nine, twelve, and

seventeen years of age, respectively, were at holdef 66. “During this incident
the intruder attempted to force entry into [the] homd.] 67. “A.A. repeatedly aske
who was at the door, and the intruder féite identify himself, responding only K

demanding that A.A. open the door and allom imnmediate entry into the property.

Id. 1 69. “The intruder then continued to batter on the door with more forc
eventually told A.A. that ishe did not open the door imchately, her parents woul
‘be in big trouble.™ld. § 71.

“[Plaintiff Victoria Amelina] returnechome shortly thereafter and found that
children were in shock due to M&T Bank’s actiondd. § 76. “[Plaintiff Victoria
Amelina’s] 9 year old daughter, A.A. was pauterly traumatized by this incident, al

unable to speak.Id  77. “A.A. was also having diffulty breathing due to the anxigty

and stress caused by M&T Bank’s agentd’. § 78. “At one point, A.A. stated 1{
Victoria that she feared for her safety, dhed safety of her parents, because she
told that if she did not open the door to M&ank’s agent, her pames would be in ‘big
trouble.” Id. § 79.

“Subsequently, on January 28, 2014, M&TnRa&ent another letter to [Plaint
Victoria Amelina], in an att@pt to collect a debt, still wibut verify [sic] the allege
debt.” Id. {1 83. “This letter stated, in part, tiakaintiff Victoria Amelina’s] ‘mortgage
documents have been forwarded to ourraty's office for foreclosure proceeding
and that ‘All communications concerning thertgage must now be directed to: W|
Law Firm...” Id. § 85. “Through this conduct, M&Bank threatened to take acti

that cannot legally be taken tivat was not intended to lb@ken, in violation of 1%

U.S.C. § 1692¢e(5) and Cal. Civ. Code § 1788.1d."Y 86. “Through this conduc
M&T Bank took or threatened to take amynjudicial action to effect dispossessior
disablement of property when there was no present intention to take possessiq
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property in violation of 15 U.S.C. 8§ 16§@)(B) and Cal. CivCode § 1788.17.1d.
87.
“Subsequently, on January 30, 2014, M&ank sent two more letters

fo

[Plaintiff], stating that the foreclosarprocess has begun but [Plaintiff Victoria

Amelina] still had alternatives if sheontacted M&T Bank, even though [Plaint
Victoria Amelina] had previously beendmot to contact M&T Bank but contact on
Wolf Law Firm.” Id. § 89. “In reality, M&T Bank had not begun foreclos
proceedings, and was using this false, dieeejor misleading representation or me
in connection with the collection of detat coerce payment from [Plaintiff Victor
Amelina], in violation of the FDCPA and California Rosenthal Add’ { 90.

“On April 28, 2014, the Wolf Law Firnsent Plaintiff ten identical letters.|..

Plaintiff received all of these leteat once a few days latend.  92. “The purpos
for sending all of these letters from avldirm was to intimidate and embarrass
[Plaintiff Victoria Amelina] and her familyand to alert third parties that [Plaint
Victoria Amelina] had legal problemsld. § 93. “In respons@jJaintiff sent Defendan
a request for validation within 30 daysreteiving Wolf's April 28, 2014 letters, ju
as she had previously done with M&T BanKd. 1 94.

“[O]n or about July of 2014 Wolf comtued its abusive beti@r and sent tel
(10) more copies of anothketter dated July 22, 20141d. § 95. “These letters faile

ff
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a
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L
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to provide Plaintiff withvalidation of the debt in violation of the FDCPA and

California’s Rosenthal Act.1d. 1 97. “The purpose of semdiall of these letters frof
a law firm was to intimidate and embarrasiajitiff Victoria Amelina] and her family
and to alert third parties that [Plaintiffictoria Amelina] had legal problemsld. { 98.

N

y

“[O]nce Wolf [rlecordeda Notice of Trustee Sale, Wolf mailed an additignal

twenty-two copies to [Plaintiff \Gtoria Amelinajof the notice.”ld. 1 99. ‘Wolf's only
purpose of sending twenty-two letter¢agntimidate and harass Plaintiffid. § 100.
“Again, by communicating with Plaintiff by nidefore validating tk debt, as require
pursuantto 15 U.S.C. § 1692g(b), Defendamiaited 15 U.S.C. § 1692g. Because |
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communication did not comply with 15 U.S.C. § 1692g, this communication
violated Cal. Civ. Code 8§ 1788.171d. 1 102.

“On at least two other occasions, [Pi#irVictoria Amelina’s] family noticed
strangers conducting surveillance on Plé#fisithome, which included again trying
open Plaintiffs’ entrance door, looking tlugh windows, and taking pictures of t
outside and inside of Plaintiffs’ home (through the window#)."11103. “In reality,
these visits by Safeguard, at the instiutof M&T Bank, werantimidation attempts
which Safeguard and M&T Banktry to justify stating that the intrusions are sim|
efforts to securdghe property.” Id. § 105. “Shortly thereafter, [Plaintiff Victor
Amelina] began noticing that Defendamas charging her for ‘Home Inspections’
her monthly mortgage statements. Theéedaeferenced for the ‘Home Inspectic
entries on [Plaintiff Victoria Amelina’s] monthly mortgage statements from M&T B
were consistent with the dates when [RiffiNictoria Amelina] and Plaintiff's family
noticed strangers conductinggeillance around Plaintiffs’ home in order to stalk ¢
harass Plaintiff and their [sic] family.Id. § 106. “Through thisonduct, M&T Bank
engaged in conduct tmatural consequence of whichsva harass, oppress, or ab
a person in connection with the collectioraafebt. Consequently, M&T Bank violat
15 U.S.C. § 1692d.1d. 1 107. “These charges weret expressly authorized by t

agreement creating the debt or permitigdaw.... Consequently, M&T Bank violate

15 U.S.C. § 1692f(1), and Cal. Civ. Code § 1788.1d."Y 108-09.
“As a result of M&T Bank’sllegal behavior, [Plaintiff Victoria Amelina] an
Plaintiff’'s family have not felt safe in &r own home for months, and are in consf

alsc

[0
he

ant

fear for their physical safety as well as having to endure the mental anguish that su

conduct brings. [Plaintiff Victoria Amelinaja Plaintiff's family have been forced
modify the way they conduct their day-to-dases in order to at least diminish M&
Bank’s impact on them throudheir collection tactics.”ld. § 110. “A.A. is afraid tc
sleep without their [sic] lights on, out @dr that M&T Bank’s agent(s) will try to bres
into the house againd. § 112. “[Plaintiff Victoria Amelina] is experiencing inten
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anxiety, and has difficulty sleeping at nigbausing her to be drowsy and letharg
Id. 1 113. “[Plaintiff Victoria Amelina] feelbelpless and fears fordalsafety of herse

and her family.”Id. T 114. “As a result of M&T B&’s relentless collection tacti¢

[Plaintiff Victoria Amelina] has been diagreswith severe depssion and anxiety ar
has been prescribed anti-depressant medicatidd.”f 115. “[Plaintiff Victoria

Amelina] now regularly attendsessions with a psychiatrist help her cope with he

—h

11

anxiety and depression.ld. 1 116. “Defendats have continued sending collection

letters to [Plaintiff Victoria Amelina], whit aggravates [Plaintiff Victoria Amelina’s
stress, anxiety, and depressiond.  117.

Plaintiffs’ assert five claims includingl) violation of the Fair Debt Collection

Practices Act (“FDCR”), 15 U.S.C. 88 1692t seq (2) violation of the Rosenth:
Fair Debt Collection Practices Act, C&iv. Code 88 1788-1788.32; (3) negligs
infliction of emotional distress; (4) intential infliction of emotnal distress; and (&
invasion of privacy. (ECF No. 1 at 16-20).
LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(6)més dismissal for “failure to stat
a claim upon which relief can be granted.” HedCiv. P. 12(b)(6). Federal Rule
Civil Procedure 8(a) provides that “[a]ealding that states a claim for relief m
contain ... a short and plain statement ef¢taim showing that the pleader is entit
to relief.” Fed. R. Civ. PB8(a)(2). Dismissal under Rul€(b)(6) is appropriate whe
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamg] a formulaic recitaon of the element
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2001

]

e
of
LSt
ed
e
Dle

3

)

(quoting Fed. R. Civ. P. 8(a)). Wheansidering a motion to dismiss, a court must

accept as true all “well-pleaded factual allegatiomsshcroft v. Igbal556 U.S. 662
679 (2009). However, a court is not “requdir® accept as true allegations that
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merely conclusory, unwarraed deductions of fact, or unreasonable inferenc
Sprewell v. Golden State Warrigia66 F.3d 979, 988 (9th Cir. 2001). “In sum, fg
complaint to survive a motion to dismidbe non-conclusory factual content, g

reasonable inferences from that contentist be plausibly suggestive of a clai
entitling the plaintiff to relief.”"Moss v. U.S. Secret Servi&&2 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).

Pro se complaints are held to a lessx\gegnt standard than formal pleadings
lawyers. See Haines v. Kerned04 U.S. 519, 520 (1972). A pro se plaintif
complaint must be construed liberallydetermine whether a claim has been std
See Zichko v. Idah@47 F.3d 1015, 1020 (9th Cir. 2001). “Although a pro se litig
.. may be entitled to great leeway when the court construes his pleadings
pleadings nonetheless must meet some minimum threshold in providing a de
with notice of what it is tat it allegedly did wrong.”Brazil v. U.S. Dep’t of Navy66
F.3d 193, 199 (9th Cir. 1995).

FEDERAL LAW CLAIM: FDCPA

The FDCPA prohibits debt collectors fnoengaging in abusive, deceptive &
unfair practices in the collection of consumer deltsel5 U.S.C. § 1692. To state
claim under the FDCPA, a plaintiff must allege facts that establish (1) the plaint
been the object of collection activity ang from a consumer debt; (2) the defend
attempting to collect the debt qualifiesasa&lebt collector” under the FDCPA; and |
the defendant has engaged in a prohibaétetdor has failed tperform a requiremer
imposed by the FDCPAPratap v. Wells Fargo Bank, N.Ao. 12-CV-06378-MEJ

2014 WL 3884413, at *8 (N.D. Cal. Aug. 7, 2014) (cittagmez v. Wells Fargo Home
Mortg., 2011 WL 5834949, at *5 (N.D.Cal. Nov. 20011)). “The term ‘debt collectof
means any person who uses any instrumentalityterstate commerce or the mailg i

any business the principal purpose of whigthe collection of any debts, or wi
regularly collects or attempts to collectreditly or indirectly, debts owed or due
asserted to be owed or due anothet5' U.S.C. § 1692a. The complaint must pl
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“factual content that allows the court tadrthe reasonable inference” that Defenda

are “debt collectors.”Schlegel v. Wells Fargo Bank, N.&20 F.3d 1204, 1208 (9th
Cir. 2013) (finding that Plaintiff's complairifails to provide any factual basis from

which we could plausibly infer that theipeipal purpose of Wells Fargo’s business$

the collection of debt. Rather, the complariactual matter, viewed in a light magst

favorable to the Schlegels, establishes dmét debt collection is some part of We|l
Fargo’s business, which is insufficiaio state a claim under the FDCPA.”).
1. Defendant M& T
Defendant M&T contends #t the FDCPA does nopply to loan servicer

192

because a mortgage servicing companyasa “debt collector” under the FDCPA.

Defendant M&T contends thatis excepted from the RCPA'’s definition of “debt

nts

collector” because it was the servicer of Pliff's loan before and after the loan wias

in default. Defendant M&T fidher contends that it is natdebt collector because the

alleged conduct attributable Defendant M&T does not constitute debt collection.

—

Plaintiffs contend that Defendant M&f&lls within the definition of a “debi

collector” under the FDCPA. Plaintiffs coneethat there is aexception for servicers

who began servicing the loans before thanlas in default, but contend that the

exception is not applicable in this case bseahe alleged debt wan default prior tg
being acquired by Defendant M&T.
In order to fall within the first definition of “debt collector,” Plaintiffs’ fir

V)

amended complaint must provide a factuai®do plausibly infer that the principgl
purpose of Defendant M&T's business is theedilon of debt. In this case, Plaintjff

t

alleges that “Defendami&T Bank is a creditor whalemanded money and propefty

from Plaintiffs and is therefore a debtleator under the FDCPA....” (ECF No. 12

T

28). Plaintiffs fail to allege facts that would allow the Court to draw the reasgnabl

inference that the principal purpose off@edant M&T’s business is the collection |of

debt.

In order to fall within thesecond definition of “debt collector,” Plaintiffs’ first

-10 - 14cv1906-WQH-NLS
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amended complaint must provide a factuadis from which the Court could plausik
infer that Defendant M&T regularly dect debts owed or due anothé&ee Schlege

720 F.3d at 1208. The facts giézl with respect to Defenatanvolves conduct specific

to the Plaintiffs in this action. Plaintiffail to allege facts wich show that Defendar
M&T regularly collects “debts owed or dueasserted to be owed due another.” 1!
U.S.C. 8§ 1692a. The Court cdndes that Plaintiffs’ first amended complaint fails
allege “factual content that allows theutt to draw the reasable inference” thg
Defendants are “debt collectorsSchlegel 720 F.3d at 1208.
2. Defendant Safeguard
Defendant Safeguabntends that it is not subject to the FDCPA becauss

—d

y

Ul

to

it IS

not a debt collector and dlinot engage in debt celition. Defendant Safegu

rd

contends that the facts pled specificSafeguard make it apparent that Safegugrd’s

business includes verifying residential opancy, not debt diection. Defendan

Safeguard contends that Plaintiffs hanat added any factual allegations to support

their conclusory claims, or to show any besis activity that riset® the level of deb
collection. Defendant Safegulcontends that “[the ptsard asks Plaintiff Ameling

for nothing more than the véidation of the occupancy dier residence, and notifi¢

her that she may contact M&T Bank for arp@rson meeting.” (ECF No. 20-1 at 1
Defendant Safeguard contends that Plmdffer “only their own assumptions as
some unstated, ulterior purpose of fhiak postcard that waallegedly mailed by
Safeguard.” (ECF No. 26 at 3). Defend8ateguard further contes that if the hom

visit is attributed to Safeguard or a Safeguagdnt, Plaintiff stilfails to allege facts

to show that the home visit constitutes a debt collection effort.
Plaintiffs contend that the language & #&md of the postcard, “[m]ortgager: Y
are entitled to contact M&T Bank regardintpae to face intervig at our Buffalo NY

Office. 800-724-1633,” constitutes an effort dollect a debt. (ECF No. 1 T 53).

Plaintiffs contend that the only purposarfiting Plaintiff Victoria Amelina to reacl
out to M&T was to encourage and facilitate ttollection of the alleged debt. Plaint

-11 - 14cv1906-WQH-NLS
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contends that Safeguard is a debt colleasoan entity that regularly collects on behalf
of another. Plaintiffs fuhter contend that Sajaard’s behavior in sending an agent to
Plaintiffs’ home, peering through windows, and leaving notes goes beyond what |
necessary to determine whether a property is vacant or populated. Plaintiffs gonte
that the only plausible reasoning for Safeguardo such things is to assist M&T [in
collecting money.
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Plaintiffs’ Complaint alleges:

...Safeguard Properties, LLC sent Victoria a pink postcard with printing
clearly visible on both sides to anyowko had access to Plaintiff's mail
or processed it.

This postcard was sent to Victoria for the purpose of conveying
information regarding a debt directty indirectly to Victoria, and was
also for the purpose of collecting this alleged debt.

This postcard stated the following:
Dear Property Resident

Safeguard Properties, LLCaésnducting a monthly audit on
behalf of M&T Bank in order toerify the occupancy of your

property.

Please contact our Special Operator at 866-969-9859 to
confirm only that you are presently residing at this property.
Thank you.

Mortgager: You are entitled tmntact M&T Bank regarding
a face to face interview at our Buffalo NY Office.
800-724-1633.

The purpose of this communication with Victoria was to convey
information regarding a debt directlyiadirectly to Victoria, seemflc_ally,
the name and telephone number of MBank to encowrge Victoria to
contact M&T Bank so that M&T Bankoeild collect the debt alleged to be
owed, in violation of the FDCPA and California’s Rosenthal Act.

Further, this postcard was intendedntimidate Victoria into ?a ment of

money to MET Bank or vacate th@operty at which point Safeguard
would then possess the property.

On January 4, 2014, Safeguard, &t itstruction of M&T Bank, sent an
agent to Plaintiffs’ home (hereinafter, “the intruder”).

At the instruction of Safeguarchd M&T bank, the itruder attempted to
physically enter the home of Victoria and her minor children.
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During this incident, the intruder attgted to force entry into the home.

The intruder then continued to battan the door with more force and
eventually told A.A. that if she dinot open the doammediately, her
parents would “be in big trouble.”

(ECF No. 12 11 57-59, 64-65, 67, 71).

The Court concludes that the factuiédgations regarding the postcard contgins

no language to support Plaintifedlegation that the postadrvas an attempt to colle
a debt. The language of the postcard spedlifistates that the purpose is to confi

Ct

whether or not the Plaintiffs’ were currentsiding at that property. With respect to

the alleged attempt to force entry int@itiffs’ home, the factual allegations do not

plausibly suggest facts to show that theident at Plaintiffs’ home was an attempf{ to

collect debt. The facts alleged fail to shihat the incident was more than an atte
to verify the occupancy ahe property. The Court finds that Plaintiffs’ have
alleged sufficient facts to show that Defendant Safeguard was attempting to ¢

mpt
not
pllect

debt. See Sprewell266 F.3d at 988 (“...a court is not required to accept ag true

allegations that are merely conclusory, am&nted deductions of fact, or unreasonable

inferences.”) (internal citation omittediMoss 572 F.3d at 969 (“In sum, for

a

complaint to survive a motion to dismigee non-conclusory factual content, gnd

reasonable inferences from that contentist be plausibly suggestive of a clgim

entitling the plaintiff to relief.”). Becaugée Court finds that the alleged conduct of

Defendant Safeguard does not constitute “debt collecting,” the Court need nc

determine whether Defendant Safeguard is a “debt collector” under the FDO&R&eA.

Santoro v. CTC Foreclosure Service Cori2 Fed. Appx. 476, 480 (9th Cir. 2001)

(“We need not decide whether Countrgeiis a debt collector under the FDC
because we hold that the conduct, as atledees not constitute ‘debt collecting.”
3. Defendant Wolf Law Firm

Defendant Wolf Law Firm contends thagitiffs fail to show that it is a delpt
collector or that the alleged conduct spedifi Defendant Wolf Law Firm constitutes

debt collection. Defendant Wolf Law rifi contends that Plaintiffs’ concluso
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statements that the letters were sentttomidate and embarrass Riaffs is insufficient

to state a cause of action under the FDCBafendant Wolf Law Firm contends that

Plaintiffs fail to show that Defendantrsgularly involved in the collection of debts.
Defendant Wolf Law Firm furthecontends that it served siylén its capacity as trustge

and is, therefore, immune in its non-judidiateclosure conduct. (ECF No. 28 at

4).

Plaintiffs contend that when collesyj debts, attorneys are debt collectors

pursuant to the FDCPA. Plaintiffs contethat attorneys are not protected b
litigation privilege, even when the activity asrectly related to litigation. Plaintiff

y a

|9}

contend that Defendant Wolf Law Firm isegifically acting as a debt collector in a

non-judicial manner and not protected by privilege.
In this case, Plaintiffs allege:
...on January 28, 2014, M&T Bank semtother letter to Victoria.

This letter stated, in part, thdictoria's “mortgage documents have
been forwarded to our attorney’fice for foreclosure proceedings” and
that “All communications concerningdlmortgage must now be directed

to:”
Wolf Law Firm
2955 Main St 2nd Floor
Irvine CA 92614
(949) 720-9200

On April 28, 2014, the Wolf Law Firmsent Victoria ten (10_? identical
letters, five (5) by certified mail,na five (5) by regular mail. Victoria
received all of thése letters at once a few days later.

The purpose for sending all of these letters from a law firm was to
intimidate and embarrass the Victoaad her family and to alert third
parties that Victoria had legal problems.

In response, Victoria sent the Wolf Law Firm a request for validation
within 30 days of receiving Wolf's Ap 28, 2014 letters, just as she had
previously done with M&T Bank.

Notwithstanding this, on or about Juf2014 Wolf continued its abusive
behzwor and sent ted@) more copies of another letter dated July 22,

Again, the letter was sent by certdienail six (6) times and regular mail
four (4) times.
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The purpose for sending all of tleegetters from a law firm was to
intimidate and embarrass the Victodad her family and to alert third
parties that Victoria had legal problems.

Additionally, once Wolf recorded a Nloe of Trustee Sale, Wolf mailed
an additional twenty-two (22) copiesRtaintiff of the Notice; eleven (11)
certified mail, and eleven (11) by routine mail.

There is no reason to send anyone tywwo (22[) copies of any letter.
Wolf's only purpose of sending twenty-two (22) letters is to intimidate and
harass Victoria.

Each time Victoria received these letters, alwat}(]s in an envelope from a

law office, the postal carrier madenasments about the incident and clearly

{(/r_letw that Victoria and her familyad legal issuesyhich embarrassed
ictoria.

(ECF No. 12 1 83-101).

As discussed in Section I1I(B)(19upra in order to fall within the first definition

of “debt collector,” Plaintiffs’ first ameded complaint must provide a factual basis

from which the Court could plausibly inférat the principal purpose of Defendant’s

business is the “collection of any debtl’5 U.S.C. § 1692a. Ptdiffs fail to allege
facts that would permit the Court to drélne reasonable inference that the princ
purpose of Defendant Wolf Law Firm’s business is the collection of debit.

In order to fall within the second defiron of “debt collector,” Plaintiffs’ first

pal

amended complaint must provide a factuasis from which the Court could plausibly

infer that Defendant’s regularly collect “delstwed or due or asserted to be owed or

due another.” 15 U.S.C. § 1692a. The fatlsged with respect to Defendant W
Law Firm involves conduct specific to the Pifiifs in this action and are insufficie

to show that Defendant Wdlfaw Firm regularly collectdebts owed or due anothér.

The Court finds Plaintiffs’ first amended colamt fails to allege “factual content th
allows the court to draw the reasonablerafee” that Defendants are “debt collecto
Schlegel 720 F.3d at 1208.

Plaintiffs’ first amended complaint does pobvide the content of the letters s¢
by Defendant Wolf Law Firm in its alledeattempt to collect a debt. The Co

concludes that Plaintiffs’ first amended compléails to allege sufficient facts to shqw

that Defendant Wolf Law Firm veaattempting to collect a del@ee Sprewel266 F.3d
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at 988 (“...a court is notequired to accept as true allegations that are m

conclusory, unwarranted deductions of fact, or unreasonable inferences.”) (i

citation omitted)Moss 572 F.3d at 969 (“In sum, forc@mplaint to survive a motion

erely

ntern

to dismiss, the non-conclusory factual content, and reasonable inferences from tt

content, must be plausibly suggestive of a claim entitling the plaintiff to relief.”),

To the extent Plaintiffs’ first amendecomplaint alleges that Defendant Wplf

Law Firm sent Plaintiff copies of the Noe of Trustee Sale, activity related to non-

judicial foreclosure does not const#éudebt collection under the FDCPA&ee Prataf
v. Wells Fargo Bank, N.ANo. 12-C\*06378-MEJ,2014 WL 3884413, at *9 (N.D.

Cal. Aug. 7, 2014) (“[T]he overwhelming majtyrof courts within the Ninth Circui
have concluded that nonjudicial foreclosutesiot constitute debt collection under

FDCPA."); Valenzuela v. Wells Fargo Bank Nat. Asdln. CV F 13-1620 LJO JLT
2014 WL 309438, at *17 (E.D. Cal. Jan. 28)14) (“The complaint’s limiteg

I
he

——

meaningful allegations address foreclosnog,debt collection activities subject to the

FDCPA. In the absence of facts of actibleadebt collection, a claim based on

FDCPA is subject to dismissal.lgenberg v. ETS Servs., LL&89 F. Supp. 2d 119;

the

W

1199 (C.D. Cal. 2008) (“[F]oreclosing on a proggstrsuant to a deed of trust is not

the collection of a debt withithe meaning of the FDCPA."Reed v. Wells Farg

Home Mortg. Ing.No. 10-2133, 2010 WL 5136196, at *7 (E.D. Cal. Dec. 10, 2010)
(“The activity of foreclosing on a properggursuant to a deed of trust is not the

collection of a debt within the meaning of the FDCPA....").
STATE LAW CLAIMS
The remaining four causes of action ass@fations of California state law

Plaintiffs do not allege that this Counts diversity jurisditon over this action|

Plaintiffs allege that this Court has sugmplental jurisdiction over the state law clai
pursuant to 28 U.S.C. § 1367. (ECF No. 12 at 3).

The federal supplemental jurisdiction stt@t provides: “[IJn any civil action of
which the district courts have originalrigdiction, the district courts shall haye
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supplemental jurisdiction over all other claimatthare so related tdaims in the actiof
within such original jurisdiction that théprm part of the same case or controve
under Article 11l of the United States Caditstion.” 28 U.S.C. § 1367(a). A distri

court may decline to exercise supplemental jurisdiction over a state law claim if:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predonaites over the claim or claims over
which the district court has original jurisdiction

(3) the district court has dismissalll claims over which it has original
jurisdiction, or

(4) in exceptional circumstances, thare other compelling reasons for
declining jurisdiction.

28 U.S.C. §1367(c). Having disssed the federal claims asserted by Plaintiffs ag
the Defendants, the Court declines to eiser supplemental jurisdiction over the st
law claims against the moving Defemds pursuant to 28 U.S.C. 8§ 1367(8ee Sar
Pedro Hotel Co., Inc. v. City of Los Angel&59 F.3d 470, 478 (9th Cir. 1998).
CONCLUSION
IT IS HEREBY ORDERED that the Motiorte Dismiss (ECF Nos. 18, 20, 2
are GRANTED.

DATED: March 12, 2015

G i 2. A
WILLIAM Q. HAY
United States District Judge
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