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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SUSAN HANDEL d/b/a/ LAW Case No. 14-cv-1930-BAS(IJMA)
OFFICES OF SUSAN HANDEL,
ORDER GRANTING

Plaintiff, DEFENDANT’'S MOTION FOR
LEAVE TO FILE AMENDED

V. ANSWER, AMENDED
COUNTERCLAIM, AND CROSS-
ELIZABETH RAE RHOE, CLAIMS

Defendant. [ECF No. 30]

AND RELATED COUNTERCLAIM.

On July 21, 2014, Plaintiff Susan Handel d/b/a Law Offices of Susan H
commenced this declaratory-relief actagainst Defendant Elizabeth Rae Rho
the San Diego Superior Caurlated to payment for d¢al services. Thereafts
Defendant removed this action to feale court and answered with seve
counterclaims. Defendant nanoves for leave to filan amended answer, amen
counterclaim, and cross-claims (“ameddesponse”) under Fedd Rule of Civil
Procedure 15(a). Plaintiff opposes.

The Court finds this motion suitable fdetermination on the papers submit
and without oral argumentSee Civ. L.R. 7.1(d)(1). For the following reasons, t
CourtGRANTS Defendant’s motion.
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l. BACKGROUND

On June 25, 2010, Defendant was injuredn automobile collision in La P
County, Arizona, which resulted in a lawisim the Stanislaus Superior Courhoe
v. Sandhu, Case No. 672661. (Compl. § #e also Countercl.  7.) Short
thereafter, Defendant and Plaintiff entered into a written retainer agreement
Diego County in which Plaintiff “agreed fwrovide professional [legal] services
defendant RHOE regarding injuries sustdime an automobile accident.” (Com
1 5; Countercl. 1 8.)
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On April 21, 2014, Plaintiff communicated Defendant an offer to settle the

Sandhu action for $100,000. (Compl. § 6Defendant was given 24 hours “to th

nk

about” whether to accept the offer, with the expiration of the offer being April 22,

2014 at 5:00 p.m. PSTIK 1 7.)

Plaintiff alleges that Defendant “disarged plaintiff approximately 90

minutes before the expiration of said deaglio accept the settlement offer; further,

that approximately 15 minutes after defendant RHOE discharged plaintiff, def
RHOE then accepted the settlement offer[(Compl. § 8.) After “dischargin
Plaintiff and accepting the settlement offer, defendant RHOE substituted he
her own attorneyih pro per” in the Sandhu action. (d.) These circumstanc

culminated in a dispute “regarding theasonable value of the services perfor

under the contract and the amounts to be paathiatiff for attorney fees and costs.

(Id. 111 10-12.) This dispute is ¢ead to Plaintiff's complaint.
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Defendant adds detailsurrounding the dissociation in her counterclaim,

alleging Plaintiff “made false representats of various costand legal expense

[92)

and “concealed material information.” (Coerdl. 1 9.) Some of the alleged false

representations include, among others, Bféiswrepresentations that Defendant was

“a bad witness for herselfand “exaggerating her inj@s,” and that Defendant

“$19,000 lost wages wermot recoverable.” (l.) Defendant asserts four cause

S
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action against Plaintiff in her counteaich, including professional negligence and
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fraud.

In moving for leave to file an amded answer, amended counterclaim,

and

cross-claims, Defendant seeks to adaraeys Kenneth M. Sigelman and John

Machado, who are or were associated withrRiff, as “necessary parties.” She glso

seeks leave to add an additional affirmatilefense through tle@enended answer a
several additional causes of action throtlghamended counterclaim. Plaintiff fil
an opposition to the motion, but Defendald not file a reply in support of h

motion.

Il LEGAL STANDARD

Rule 15(a) of the Federal Rules Givil Procedure provides that after
responsive pleading has been served, & paay amend its complaint only with t
opposing party’s written consent thre court’'s leave. FedR. Civ. P. 15(a). “Th
court should freely give leave when justge requires,” and apply this policy w
“extreme liberality.” 1d.; DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9
Cir. 1987). However, leave to amend to be granted automaticallivkovic v.
S Cal. Edison Co., 302 F.3d 1080, 1087 (9th Cir. 2002) (citidarkson v. Bank of
Hawaii, 902 F.2d 1385, 1387 (9th Cir. 1990)). Granting leave to amend rests
sound discretion of the district couRisciottav. TeledyneIndus., Inc., 91 F.3d 1326
1331 (9th Cir. 1996).

The Court considers five factors in assessing a motion for leave to ame

bad faith, (2) undue dkey, (3) prejudice to the oppaos party, (4) futility of the

amendment, and (5) whether the plaintiff has previously amended the con|
Johnson v. Buckley, 356 F.3d 1067, 1077 (9th Cir. 20049¢ also Foman v. Davis,
371 U.S. 178, 182 (1962). The party oppgsamendment bears the burder
showing any of the factors abov&se DCD Programs, 833 F.2d at 186. Of the
factors, prejudice to the opposingriyacarries the greatest weightEminence
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th C2003). However, abse
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prejudice, a strong showing of the other dastmay support denying leave to amend.
Seeid.
After a scheduling order has beessued setting a deadline to amend| the
pleadings, and a party moves to amendplkadings after the deadline, the motion
amounts to one to amend the schedulirdeomand thus is pperly brought under
Rule 16(b) of the Federal Rules oMTiProcedure rather than Rule 1See Johnson
v. Mammoth Recreations, Inc., 975 F.2d 604, 607-08 (9thir. 1992). Under Rule
16(b), a scheduling order “may be modifealy for good cause and with the judge’s
consent.” Fed. R. Civ. A6(b)(4). The decision to modify a scheduling order is
within the broad discretion of the district coudohnson, 975 F.2d at 607 (citatign
omitted). If good cause is shown, the cqurdceeds to consider the requirements of
Rule 15(a). Id. at 608 (citing approvinglyrorstmann v. Culp, 114 F.R.D. 83, 8p
(M.D.N.C. 1987), for its explicationf this order of operationsgee also C.F. v.
Capistrano Unified Sch. Dist., 656 F. Supp. 2d 1190, 1192 (C.D. Cal. 2009).

lll.  DISCUSSION

Under the good-cause standard of Rule 16(b)(4), the court’s primary focus is
on the movant’s diligence in seeking the amendmdpnhnson, 975 F.2d at 609.
“Good cause” exists if a party can demonstitaat the scheduling order could not or
“cannot reasonably be met déephe diligence of the party seeking the extension.”
Id. (citation omitted). “[C]arelessness is mmmpatible with a finding of diligenge
and offers no reason for a grant of reliefd. “Although the existence or degree of
prejudice to the party opposing the modifioa might supply additional reasons to
deny a motion, the focus of the [Rule 1&duiry is upon the moving party’s reasons
for seeking modification.”ld. (citations omitted). The parseeking to continue or
extend the deadlines bears the lemrdf demonstrating good caus@ee Zivkovic v.
S. Cal. Edison Co., 302 F.3d 1080, 1087 (9th Cir. 2002phnson, 975 F.2d at 608-

09.
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In addressing the diligence requirement, one district court in the Ninth Circuit

noted:
[T]o demonstrate diligenaender Rule 16’s “good cause”
standard, the movant may be required to show the
following: (1) that she was diligent in assisting the Court
in creating a workable Rule 16 order; (2) that her
noncompliance with a Rule Ideadline occurred or will
occur, notwithstanding her diligent efforts to comply,
because of the developmenit matters which could not
have been reasonably foreseen or anticipated at the time of
the Rule 16 scheduling coné&rce; and (3) that she was
diligent in seeking amendment of the Rule 16 order, once
it became apparent that sheuld not comply with the
order.

Jackson v. Laureate, Inc., 186 F.R.D. 605, 608 (E.D. Cal. 1999) (citations omitted).

If the district court finds a lack of diligence, “the inquiry should en#bhnson, 975
F.2d at 609. If, however, the movant cke#re Rule 16 bar, the Court proceed
consider the motion under theuas standard of Rule 15Campion v. Old Republic
Home Prot. Co., Inc., 861 F. Supp. 2d 1132150 (S.D. Cal. 2012).

According to the March 4, 2015 Schedgl Order, the parties had until M

S to

Ay

1, 2015 to file any motion to join other pas, amend the pleadings, or file additignal
pleadings. (Scheduling Order §2.) On April 30, 2015, Defendant filed the amendec

answer, amended counterclaim, and croasrclvithout first obtaining leave of the

Court. (ECF No. 23.)The amended response wascken for untimeliness und

er

Rule 15(a)(1). (ECF No. 29.) Defendanbsequently filed her motion for leave to

file the amended answer, amended cowtden, and cross-claims on May 28, 2015

(ECF No. 27), well after the motion-mif date from the scheduling order.

In her motion, Defendant argues that Riidii would not be prejudiced and that

Mr. Sigelman and Mr. Maclum are necessary parties unetes 19 and 20. (Def.

S

Mot. 3:18-4:18.) Though Defendant does not address good cause or diligenge und

Rule 16(b) in her motion, the supportidgclaration of her current counsel, Bill

Clark, provides some explanation of thaichof events leading to the missed fil
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deadline. Mr. Clark explains that heléd the amended response “by mistgke
because of a clerical andatrscription error” with the mistaken understanding [that
the scheduling order “had already grantachjrauthority to filethese Pleadings and
that no other authorization was requiredClark Decl. Y 3—7.) Mr. Clark asserts
that he acted in good faith, and admiradtimits that he was “was clearly wrong.”
(1d. 11 10-11.)
To begin, a court may deny as untignal motion for leave to amend after a
scheduling order deadline has passed, silpbause the party seeking an extension
of time did not request a modificatian the scheduling order as welkee Johnson,
975 F.2d at 608. Given that f2adant failed to move @mend the scheduling order,
that would be adequate grounds to deny Defendant’s request for leave to &egnd.
id.
Considering the circumstances thad k® the missed filing deadline, there
certainly is ample support to conclude Defant’s counsel was careless. Mr. Clark
uses words such as “mistake,” “izesl,” and “forgot” when explaining the
circumstances leading to the missed filokgadline. (Clark Decl. |1 3, 6, 10-11.)

Discussing the mistake in further détaMr. Clark describes a “clerical and

transcription error” whehe recorded the schedulimgder deadline as “DEADLIN
for filing all pleadings is May 1, 2015.1d. 1 4.) The portion ahe scheduling order
that Defendant’s counsel incorrectly tsanbed reads as follows: “Any motion|to

join other parties, to amertle pleadings, or to file additional pleadings shall be filed

on or beforeMay 1, 2015” (Scheduling Ordeq 2 (emphasis in original).) The

scheduling order’s languaggclear that “anynotion . . . to amend the pleadings’|is
what the deadline is for.Se id. (emphasis added).) Mr. Clark’'s mistake may be
simple in nature, but it is ultimately onleat could be desded as deriving from

carelessness. However, it is this Gmubelief that the mistake derives more

! Defendant chose not to file a replysopport of her motion, which presumably would
have been an opportune time to address good cause and diligence under Rule 16(b).
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accurately from incompetence, @sposed to lack of diligence.

Misreading or incorrectly transcribingprovision of the scheduling order|is

not the only factor indicating incompeten Rule 15(a) permits amendment of
pleadings as a matter of course in lidi@rcumstances. “A party may amend its
pleading once as a matter of course within: ZA days after semyg it, or (B) if the
pleading is one to which a responsive plagds required, 21 days after service of a
responsive pleading or 21 days after sereic@ motion under Rule 12(b), (e), or (f),

whichever is earlier.’Fed. R. Civ. P. 15(a)(1). rflall other cases, party may amend
its pleading only with the opposing party’s writteonsent or the court’s leave.” Fed.
R. Civ. P. 15(a)(2).

Defendant first attempted to file h@mended answer, amended counterclaim,

and cross-claim on April 28, 2015. Thdrés on the docket immediately preceding

this first attempt are two court orders, one of which is the scheduling order| datec
March 4, 2015. (ECF Nos. 18, 19.) And the filing she now seeks to amend was filec

on August 22, 2014. (ECF No. 2.) In atheords, under Rulé5(a), Defendant di

not have the right as a matter of procedoréle the amended pleading at the ti’:jne
she first attempted to file itSee Fed. R. Civ. P. 15(a). Aslitigant before this Court,
Defendant and her counsel are expectekntmv and follow the Federal Rules|of
Civil Procedure.See Standing Order for Civil Case®ut Mr. Clark failed to do so.

He failed to recognize that Bendant lacked the procedural right to file an amended

pleading at the time without leave of tB®urt even though hehould have been
aware of the limitations of Rule 15(a)(@)Yight to amend as a matter of course.
With great reservations, the Couihds good cause under Rule 16(b).
Defendant describes a diligesftort to follow the schedutig order; her counsel just
failed to competently follow through.
Moving on to the Rule 15(a) factor®laintiff focuses on the fact that

Defendant fails to justify wy she failed to previouslydd the “necessary parties”

while also arguing that permitting amendment will significantly delay this case and
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prejudice Plaintiff. (Pl.’'s Opp’n 7:23-8:20.) As the party opposing amend

ment,

Plaintiff bears the burden of demonstrating that the Rule 15(a) factors weigh in het
favor. See DCD Programs, 833 F.2d at 186. Given Rule 15(a)’s policy to “frgely

give leave when just so requires” witkextreme liberality,” the Court, in ifs

discretion, finds that Plaintiff fails t@arry her burden under Rule 15(ajee
Pisciotta, 91 F.3d at 1331.

IV. CONCLUSION & ORDER

The Court cannot impress upon Defemickiacounsel enough the importance

and necessity to familiagz himself with not only the Federal Rules of C

Procedure, but also this district's @iv.ocal Rules and Electronic Case Fili

Administrative Policies & Procedures Manualaddition to this Court’'s Standing

Order for Civil Cases. Excluding the Federailes of Civil Procedure, all of the

aforementioned rules and procedures aggl@vle on this district's website.

However, in its discretion, the ColBRANTS Defendant’s motion for leave

to file an amended answamended counterclajimand cross-claims(ECF No. 30.

ivil

ng

)

Defendant must file the aanded answer, amended counterclaim, and cross-g¢laims

on the docket no later th&ctober 20, 2015
IT IS SO ORDERED.

DATED: October 16,2015 ( il (- 3:3._‘},5_&,4,,&_:(:

Hot. Cynthia Bashant
United States District Judge
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