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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID B. TURNER, Jr.,
CDCR #G-30643
Booking No. 13719099,

Plaintiff,
VS.

SAN DIEGO COUNTY;

SAN DIEGO COUNTY SHERIFF;
WILLIAM D. GORE;

VISTA DETENTION,

Defendants

Civil No.  14cv1965 LAB (WVG)

ORDER:

f\/ll GRANTING PLAINTIFF'S
TION TO PROCEED

IN FORMA PAUPERIS

(ECF Doc. No. 4)

D

AN

&22) SUA SPONTE DISMISSING
MPLAINT FOR FAILING TO

STATE A CLAIM AND AS

FRIVOLOUS PURSUANT TO

AND 3815 C. 8 TOLBABYA)

Doc. 5

David B. Turner, Jr., (“Plaintiff”), a foner state prisoner serving his sentende a

the San Diego County Sheriff's Departm¥igta Detention Facility (“VDF”), in Vista

Californial initiated this civil rights actiopursuant to 42 U.S.C. § 1983 on August 21,

2014 (ECF Doc. No. 1).

1 On September 22, 2014, Plaintiff flla Notice of Change of Addressliarner

v. San Diego 8entra_l Jaiet al., S.D. Cal. Civil C&sNo. 13cv1133 WQH (BGS)
No. 68), indicating his anticipated release from state custody on September
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l.
Procedural History

Plaintiff did not prepay the $400 ciMiling fee required to commence a ciy
action by 28 U.S.C. § 1914(a) at the timeiloidj; instead he filed a Motion to Proce
In Forma Pauperig“IFP”) pursuant to 28 U.S.C. § 1915(a) (ECF Doc. No. 2).

On November 7, 2014, the Court denied Plaintiff's Motion to Proceed
however, because it failed toeguately describe his pasicarceration income, asse
or expensesSeeNov. 7, 2014 Order (ECF Doc. No. 3) at 6-7. Plaintiff was gra
thirty days in which to file a supplemh IFP motion which “include[d] an affidayV|
documenting his post-release income, assatigenses,” and demstrated his currer
inability to pay the filing fees required by 28 U.S.C. § 1914f@)at 7-8. Plaintiff was
further cautioned that should he elect to proceed by filing a supplemental Mo
Proceed IFP, his Complaint would be subjedhe sua sponte screening required by
U.S.C. § 1915A, and immediately dismisse Was found frivolous or malicious, if

failed to state a claim, or if it soughtrdages from immune gokanental defendants.

Id. at 6-7 & n.5.
Plaintiff has since filed a supplemelitéotion to Proceed IFP in compliance w
the Court’'s November 7, 2014 Order (ECF Doc. No. 4).
Il.
Supplemental Motion to Proceed IFP
As Plaintiff knows, all parties institutinghg civil action, suit, or proceeding in
district court of the United States, excepiagplication for writ of habeas corpus, m
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pay a filing fee of $400.See28 U.S.C. § 1914(a). An action may proceed despite

plaintiff's failure to prepay the entire famly if he is granted leave to proceed |
pursuant to 28 U.S.C. § 1915(&ee Rodriguez v. Codk69 F.3d 1176, 1177 (9th C
1999). A federal court may authorize the commencement of a civil action wj
prepayment of fees if a person submits an affidavit, including a statement of all as

possesses, that shows he is unebpay the required filing fe&See28 U.S.C. § 1915(a).
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The determination of indigency fallsithin the court’'s discretion.See Cal. Men’s

Colony v. Rowland®39 F.2d 854, 858 (9th Cir. 1994gy’d on other ground$06 U.S.
194 (1993).See also Adkins v. EDuPont de Nemours & CAB35 U.S. 331, 339 (194
(noting that while a civil litigahneed not “be absolutely dagte to enjoy the benefit ¢
the [28 U.S.C. § 1915],” his affavit must nevertheless demumase to the court that h
cannot, because of poverty, pay or give sector the costs of suit “and still be able
provide himself and dependentith the necessities of life.”) (internal quotatic
omitted). The facts as to the affiant’s poverty must be stated with “some particy

definiteness, and certainty,” howevémited States v. McQuagd@47 F.2d 938, 940 (9th

Cir. 1981) (citation omitted).

Here, the Court finds that Plaintiff #iamow submitted an affidavit sufficient
satisfy both 28 U.S.C. 8§ 1915(a)(1) and SCBL. CIVLR 3.2. Plaintiff claims he is
“poor person” and r®|“no way to pay the full filing fee for this caseSeePl.’s Mot.
(ECF Doc. No. 4) at 1. He further aifas to receive a monthincome of only $194 i
food stamps and $307 in cashet and has attached photocopies of his monthly N¢
of Benefits under the County of San Bwes General Relief and CalFresh Bene
Program. Plaintiffs General Relief Notice also indicates he has been
unemployable through 02/28/20154. at 2.

From this supplemental accounting, theu@ finds Plaintiff has insufficien
available funds from which to pay any filing fees at this timBee28 U.S.C.
§ 1915(b)(4). Therefore, the Co@RANTS Plaintiff's Motion to Proceed IFP (EC
Doc. No. 4).

1.
Sua Sponte Screening per 28 U.S.C. § 1915(e)(2) and § 1915A(b)

A. Standard

As Plaintiff is also aware, the Prisartigation Reform Act’'s amendments to |
U.S.C. 8§ 1915 also require that the Corgview complaints filed by all persor
proceeding IFP and by those, like Plaintifhavfile while “incarcerated or detained
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any facility [and] accused of, sentenced foradjudicated delinquent for, violations
criminal law or the terms or conditions @hrole, probation, pretrial release,

diversionary program,” “as soon gsacticable after docketing.”See28 U.S.C.
88 1915(e)(2) and 1915A(b). Under theseusést, the Court must sua sponte disn
complaints, or any portions thereof, whente frivolous, malicious, fail to state a clai
or which seek damages fromefendants who are immune.See 28 U.S.C.
88 1915(e)(2)(B) and 1915Appez v. SmittR03 F.3d 1122, 1126-27 (9th Cir. 2000)
banc) (8 1915(e)(2))Rhodes v. Robinspr621 F.3d 1002, 1004 (9th Cir. 201

(discussing 28 U.S.C. § 1915A(b)).
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Every complaint must contain “a shortcaplain statement of the claim showing

that the pleader is entitled to relief.’EB:R.Qv.P. 8(a)(2). Detailed factual allegati

are not required, but “[t|hreadizarecitals of the elements of a cause of action, supp
by mere conclusory statements, do not suffiéeshcroft v. Igbal 556 U.S. 662, 67
(2009) (citingBell Atlantic Corp. v. Twomb)yp50 U.S. 544, 555 (2007)). “When thd
are well-pleaded factual allegations, a ¢ahould assume their veracity, and tf
determine whether they plausibly giviee to an entitlement to relief.ld. at 679.
“Determining whether a complaint states a plale claim for relief [is] . . . a contex
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specific task that requires the reviewingud to draw on its judicial experience and

common sense.'ld. The “mere possibility of misconduct” falls shoiftmeeting this

plausibility standardld.; see also Moss v. U.S. Secret Senad® F.3d 962, 969 (9th

Cir. 2009).
While a plaintiff's factual allegations ataken as true, courtare not required t¢

indulge unwarranted inferencedJoe | v. Wal-Mart Stores, IncG72 F.3d 677, 681 (9th

Cir. 2009) (internal quotation mis and citation omitted).Indeed, while courts “hav|
an obligation where the petitioner is pro setipalarly in civil rights cases, to constrl
the pleadings liberally and to affotlde petitioner the benefit of any doubtiebbe v.
Pliler, 627 F.3d 338, 342 & n.7 (9th Cir. 2010) (citiBetz v. Kelman773 F.2d 1026
1027 n.1 (9th Cir. 1985)), it may not “supply eds# elements of claims that were 1
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initially pled.” Ivey v. Board of Regents tbfe University of Alaska&73 F.2d 266, 26
(9th Cir. 1982). Even beforgbal, “[vl]ague and conclusorgllegations of officia
participation in civil rights violations” werenot “sufficient to withstand a motion {
dismiss.” Id.

B. Plaintiff's Complaint

In his Complaint, Plaintiff alleges tli&unty of San Diego, its Sheriff William .

Gore, and the Vista Detention Facility el violated his constitutional rights
December 2013, January 2014, and April 204yl exposing him to unsanitary c¢
conditions and polluted ailSeeCompl. at 2-5. Plaintiféeeks injunctive relief as we
as $700,000 in both compensatory and punitive danfatgesat 7.

C. Defendant Vista Detention Facility

First, the Court finds Plaintiff's Compla requires sua sponte dismissal pursy
to 28 U.S.C. 8§ 1915(e)(2)(B)(1) and § 191541 to the extent it seeks relief unc
§ 1983 against the “Vista Detention FacilitySeeCompl. at 1, 2.

“To state a claim under 42 U.S.C. § 1983, glaentiff must allege two element
(1) that a right secured by the Constitutiomasvs of the United States was violated; 4
(2) that the alleged violation was committed by a person acting urideo€state law.”
Campbell v. Washington Dep’t of Soc. Ser@31l F.3d 837, 842 n.5 (9th Cir. 201
(citing Ketchum v. Alameda Cny811 F.2d 1243, 1245 (9th Cir. 1987). A county

or detention facility (like VDF) is not a proper defendant under § 18 Vance V.

County of Santa Clareb28 F. Supp. 993, 996 (N.D. Cab96) (“Naminga municipal

[09)

o

jan

er

[92)

And

1)
jail

department as a defendant is not an appropriate means of pleading a § 1983 actign a

2 Plaintiff's release from custody has rerstemoot his claims for injunctive reli
related to conditions at VDFSee Preiser v. Newkird22 U.S. 395 (1975) (inmate
request for declaratory judgment rendered rbgdiis transfer to another prison). Wh
an inmate has been réleased from custothansferred to anotherison and there is n
reasonable expectation or demonstrated piibtyahat he will again be subjected to t
conditions from which he seeks w&unctlve religs claim for injunctive relief should b
dismissed as mooEee Dilley v. ) o
possibility that an inmate might be tramsed back to the prison where the injt
occurred’is too speculative overcome mootnessd.; see also Wiggins v. Rushéi®
F.2d 1009 (9th Cir. 1985).
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a municipality.”) (citation omitted)?owell v. Cook County Jai814 F. Supp. 757, 75
(N.D. ll. 1993) (“Section 1983 imposes liabiliby any ‘person’ who violates someon
constitutional rights ‘under color of lawnCook County Jail is not a ‘person.’).

Therefore, Plaintiff's Complaint fail® state a claim upon which § 1983 relief ¢

be granted against VDF and any purported claims against VDF must be dis
pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and § 191A(b)(1).

D.  Municipal Liability

Second, while Plaintiff's Complaint also names the County of San Diegc
Defendant, and the County mag considered a “person” properly subject to suit uj
§ 1983,see Monell v. Dept. of Social Servicé36 U.S. 658, 691 (197&tammond v
County of Madera359 F.2d 797, 801 (9th Cir. 1988)etGounty may be held liable on
where the Plaintiff alleges facts to shthvat a constitutional geivation was caused b
the implementation or execution“afpolicy statement, ordinance, regulation, or decis

officially adopted and promgated” by the municipality, or a “final decision maker” t

the municipality.Monell, 436 U.S. at 69@oard of the County Comm’rs v. Broys20

U.S. 397, 402-04 (1997Navarro v. Block72 F.3d 712, 714 (9th Ci1995). In othef

words, “respondeat superior and vicariousiligtare not cognizable theories of recove

against a municipality.Miranda v. Clark County, Nevada79 F.3d 1102, 1109-10 (Sth

Cir. 2002).

Plaintif's Complaint seeks to hold the County liable based on claims
unidentified “local prison officials” at VDF failed to provide “humane condition
confinement.” SeeCompl. at 3. However, “a muwipality cannot be held liable sole

because it employs a tortfeasoMonell, 436 U.S. at 691Navarro 72 F.3d at 714,

an
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Instead, to allege a claim of municipal liability, Plaintiff must include in his plegdin:

enough “factual content” to support a reasoeabference to show that: (1) he w
deprived of a constitutional right; (2) tkeunty had a policy; (3) the policy amount
to deliberate indifference to his constiartal right; and (4) the policy was the “movi
force behind the constitutional violationVan Ort v. Estate of Stanewicd? F.3d 831
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835 (9th Cir. 1996)see also Igbalb56 U.S. at 678[revino v. Gates99 F.3d 911, 918
(9th Cir. 1996).

As currently pleaded, however, Plaintiff's Complaint fails to state a claim ynds
28 U.S.C. 88 1915(e)(2) and 8 1915Mdecause he has faileddlbege any facts which
“might plausibly suggest” that he was subfeatnsanitary or unsafe conditions pursyant
to any municipal custom, policy, or practiogplemented or promulgated with deliberate
indifference to his constitutional rights, thkiat such a policy was the “moving force’jor
cause of his injury.See Hernandez v. County of Tulaé&6 F.3d 631, 637 (9th Cir.
2012) (applyinggbal's pleading standards donell claims);Brown 520 U.S. at 4OAL

(“[IJtis not enough for a § 1983 plaintiff merely to identify conduct properly attributabls
to the municipality . . . [t]he plaintiffnust also demonstrate that, througldetiberate
conduct, the municipality was the ‘moving fordeshind the injury alleged. That is] a
plaintiff must show that the municipal taan was taken with the requisite degree of
culpability and must demonstrate a causd between the municipal action and the
deprivation of federal rights.”).

E.  Vicarious Liability

Third, as to the only individual personrrently named as a Defendant, Willigm
D. Gore, the San Diego County Sheriff, Pldits Complaint also fails to state a claim
upon which § 1983 relief can beagited, because it contains no individualized allegation:
of wrongdoing by Sheriff Gore, and insteadyodescribes him as the “local prispn
official” presumably responsible for failing provide him with “humane conditions.”
SeeCompl. at 2, 3.

“Because vicarious liability is inapplicabte . . . 8 1983 suits,” Plaintiff “must
plead that each Government-official defendant, though the official’'s own indiidu
actions, has violated the Constitutiorigbal, 556 U.S. at 676. Plaintiff's Complaint,
however, contains no further “factual enhancetiendescribe what Gore did, or failed
to do with regard to his oviowing toilet on January 22014, or his alleged exposure
to “toxic fumes” on April 6, 2014SeeCompl. at 3, S5Estate of Brooks v. United Statées
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197 F.3d 1245, 1248 (9th Cir. 1999) (“Causatiqmisourse, a required element of

A 8§

1983 claim.”). “The inquiry into causation stibe individualized and focus on the duties

and responsibilities of each individual defendahbse acts or omissions are allege

have caused a constittnal deprivation.” Leer v. Murphy844 F.2d 628, 633 (9th Cir.

1988) (citingRizzo v. Goodel23 U.S. 362, 370-71 (1976Berg v. Kinchelog794 F.2d
457, 460 (9th Cir. 1986).

A person deprives another “of a constitutilamght, within the meaning of sectign

] to

=

1983, if he does an affirmatiaet, participates in another’s affirmative acts, or omits tc

perform an act which he igjally required to do that caugége deprivation of which [th

(D

plaintiff complains].” Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978). There i§ no

respondeat superior liability under 42 U.S.C. § 198dmer v. Sandersof F.3d 1433
1437-38 (9th Cir. 1993).

Thus, without some specific “factual contétiat might allow the Court to “drayv

the reasonable inference” that Sheriff Gonay be held personally liable for a

unconstitutional conduct directed at Plaintifie Court finds his Complaint, as currently

pleaded, contains only the type of “defemidanlawfully-harmed-maccusations,” which

Igbal makes clear, fail to “state a claimredief that is plausible on its facelfbal, 556
U.S. at 568.

F.  Duplicative Claims

Finally, the Court finds that Plaintiff's @ms of being exposed to “polluted” 4
that “c[ame] out of the vents” while he svhoused not at VDF, but rather, at Geo
Bailey Detention Facility on December 23, 2048Compl. at 4, must be dismissed
frivolous pursuant to 28 U.S.C. § 1915(e)(B)i& 1915A(b)(1). These allegations |
simply duplicative of claims he has previbualleged in a separate civil rights c3
currently pending befordudge Sammartindsee Turner v. County of San Diego, et
S.D. Cal. Civil Case No. 13cv2729 JLS (PCLL(EDoc. No. 4), “Amend. Compl.” &

1, 3. See Bias v. MoynihabP8 F.3d 1212, 1225 (9th Cir. 20@purt “may take notice

of proceedings in other courts, both witland without the federal judicial system,
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those proceedings have a direct relation to matters at issue.”) (quedimgett v
Medotronic, Inc, 285 F.3d 801, 803 n.2 (9th Cir. 2002 A prisoner’'s complaint i
considered frivolous under 28 U.S.C. § 1915A(b)(1) if it “merely repeats pend

previously litigated claims.”Cato v. United State§0 F.3d 1103, 1105 n.2 (9th Cjr.

1995) (construing former 28 U.S.C. 8§ 194§((citations and internal quotatio
omitted).
\Y2
Conclusion and Order

Good cause appearing, IS HEREBY ORDERED that:

1. Plaintiff's Supplemental Motion to Proceed IFP pursuant to 28 U
8 1915(a) (ECF Doc. No. 4) GRANTED.

2. Plaintiff’'s duplicative claims ar®ISMISSED as frivolous pursuant to 2

U.S.C. §1915(e)(2)(B)(iiand 8 1915A(b)(1) andithoutleave to amendSee Lopez V.
Smith 203 F.3d 1122, 1127 n.8 (9thr(2000) (en banc) (“Wheacase may be classifi¢

as frivolous or malicious, there is, by détion, no merit to theinderlying action and s
no reason to grant leave to amend.”).

3. Plaintiff’'s remaining claims al@ISMISSED without prejudice anvith
leave to amend for failing to state a otaipon which relief may bgranted pursuant
28 U.S.C. § 1915(e)(2)(B)(ii)) and 8§ 1915A(b)(1). PlaintiffdRANTED thirty (30)
days leave from the date this Order isdil@ which to re-open this case by filing
Amended Complaint which cures the deditties of pleading described abo
Plaintiffs Amended Complaint must be roplete by itself without reference to N
original complaintSeeS.D.CAL.CiVLR 15.1;Hal Roach Studios, Inc. v. Richard Feir
& Co., Inc, 896 F.2d 1542, 1546 (9th Cir. 1989)A]n amended pleading supersec
the original.”);Lacey v. Maricopa Cnty693 F.3d 896, 928 (9th Cir. 2012) (noting t
claims dismissed with leave to amend whare not re-alleged in an amended plea
may be “considered waived if not repled.”).
111

I:\Everyone\_EFILE-PROSE\LAB\14cv1965-grt-IFP&dsm.wpd '9' 14cv1965 LAB (WVG)

S.(

8

o

0

0

Ve.

S
er

les
hat

ling




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Should Plaintiff elechot to proceed by filing a Amended Complaint within 1
time provided, the Court will ¢ar a final Order of dismsal of this civil action a

he
5

frivolous, for failure to state a claim mwant to 28 U.S.C. § 1915(e)(2)(b)(ii) and

8§ 1915A(b)(1), and based on Plai's failure to prosecute in compliance with a Co
Order requiring amendment.

DATED: March 13, 2015

Ly A Gy~

HONORABLE LARRY ALAN BURNS
United States District Judge

I:\Everyone\_EFILE-PROSE\LAB\14cv1965-grt-IFP&dsm.wpd '10- 14cv1965 LAB (WVG)

Lirt




