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1C UNITED STATES DISTRICT COURT
11 SOUTHERN DISTRICT OF CALIFORNIA
12
13 || TETRAVUE INC., et al, Case No0.:14-CV-2021 W (BLM)
Plaintiffs,
14 ORDER:
15 || V. (1) GRANTING PLAINTIFFS’
16 || ST. PAUL EIRE & MARINE MOTIONS TO FILE DOCUME!\IT
INSURANCE COMPANY UNDER SEAL [DOCS. 66, 77];
17 ’ (2) GRANTING DEFEFNDANT'’S
18 Defendant. MOTION TO FILE DOCUMENTS
UDNER SEAL [DOC. 73],
1¢ || And RelatedCounterClaim. (3) DENYNG PLAINTIFFS’
2C SUMMARY -JUDGMENT MOTION
[DOC. 65]; AND
21 (4) GRANTING IN PART AND
29 DENYING IN PART DEFENDANT'S
SUMMARY -JUDGMENT MOTION
23 [DOC. 70]
24
25 Pending before the Court are cross motions for sumpumdgynentn this
26 ||insurancecoverage dispute. Plaintiffs Tetravue, Inc. and Paul Banks’ medieks
27 ||summaryjudgment on Defendant St. Paul Fire & Marine Insurance Company’s
28 || counteclaim for reimbursementnderBuss v. Superior Court, 16 Cal. 4th 35 (I3%nd
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declaratoryrelief. (Pls’ MSA NoticdDoc. 65]2:2-14.) Defendants motion seeks
summay adjudication regarding Plaintiff§adfaith claim, as well as various damage
claims (Def's MSA NoticgDoc. 70]1:5-3:10) In addition to these motions, the parti

have each filed motions to seal certain documents.

The Court decides theatterson the papersubmitted and without oral argument.

SeeCivLR 7.1d. For the reasons discussed below, the GBRANTS Plaintiffs’ and
Defendant’s motions to file documents under seal [Docs. 66,77 DENIES Plaintiffs’
summaryjudgmentmotion [Doc. 65] ad GRANTS IN PART andDENIES IN PART

Defendant’'ssummaryjudgmentmotion [Doc. 70]

l. BACKGROUND

This insuranceoverage dispute arises from an underlying lawsuit filed by
Plaintiff Paul Banks against his former employer, General Atomics (“GA20009.
(Compl.9 121 In April 2010, GA filed a cross complaint agaiBstnksandPlaintiff
Tetravue, Inc., a company Banksindedafter leaving GA. Id. §912-13.) GA alleged
BanksfoundedTetravu€e‘in order toimproperly exploitthe technologybusiness plans
and strategy and other trade secret informdBamks] misappropriated from GA.(GA
Amend. Cros€ompl. 12) GA also accused Banks and Tetravue of “other wrongfu
conduct.. notinvolving GA’s trade secrets, but, rather, with respect to their misuse
GA'’s confidential nortrade secret information or physical propertyld.X

On January 6, 2011, Tetravue tendatedefense of GAS aossactionto

Defendant St. Paul, whidladissued a commercial general liability policy to Tetrgvue

effective December 15, 2009S€e Policy’) Thepolicy provided coverage for, among

! The Complaint is attached to the Notice of Removal [Doc. 1] as Ex. A.

2 GA's Amended Cross Complaint is attached to Plaintiffs’ tender letter, whattaished t&arneckis
declarationDoc. 65-2] as Ex. 2, and Collinsedlaration [Doc. 70-3] as Ex. 2.
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other thingsproperty damage aratlvertising injurydefinedas “injury, other than
bodily injury or personal injury, that's caused by an advertising injury offer(s.pp.
087-088) An “advertising injury offenseincludedthe “[u]nauthorized use of any
advertising material, or any slogan or title, of others iryalvertising.” [d. p. 088.)
Thepolicy alsoexcludel coverage forntellectualproperty claimsbut consistent with
the advertisingnjury coverage, includedn exception fqr

...advertising injury that results from the unauthorized use of any:

e copyrighted advertisinghaterial;

e trademarked slogan; or

e trademarked title;

of othesin your advertising.
(Id. p. 103.) Included with Plaintiffs’ tender letter was a copy of GA’'s Amended CGro
Complaint. (SeeSarnecky DecEx. 2;Collins Decl.Ex. 2)

St. Paul assignddlaintiffs’ claim to technical speciali&tll Collins on January 10
2011 whoanalyzedhe Amended @ossComplaint for coverage.Qpllins Decl.{5.)
Collins believed the allegationslid notinvolve claims falling within the policy’s
coverage provisions, and also believed several exclusions applied, including the
intellectuatproperty exalsion. (d. 1 5.) After analyzingthe crosscomplaint on the
morning of January 11, Collins called Neil Greenst#iaattorney whasent theender
letteron behalf of Plaintiffs, and explained his coverage analykisy 6.) Greenstein
responded tht he believed GA’s conversion cause of action creafeat@ntial for
coverage under the policy’s propedgmagecoverageprovision (Id.)

Collins considered Greenstein’s contention about the pregarhageprovision

but concluded there was no potentiaVerageéecause the alleged conversion of GA'’s

property (1) was intenti@t, not accidental, and (2) pdated the inception of the policy.

(CollinsDecl.§ 7.) On January 25, Collins sent a letter denying Pldmtifefense

3 The Policy is attached to Collingeclaration as Ex. 1Unless otherwise indicated, page citations a
to the parties’ exhibipage numbers.
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tender. [d. Ex. 4.) The letter also invited Plaintiffs to provide any additional
information “that may bear upon our coverage decjgior{ld. Ex. 4 at p. 241.)

On February 2, 2011, Greenstein requesitatiSt. Paul reconsider its covgea
position under the policy’gropertydamage anddvertisinginjury provisions (Collins
Decl.Ex. 5 at p. 28.) In reconsidering its position, Collins consulted witihouse
counsel. Id. 1 8.) On February 11, Collinsmeailed Greenstein and informed him tha
St. Paul’s coverage position remained unchanged and that a formal response wou
follow. (Id.)

On February 24, 2011, Plaintiffs filed a lawsuit for declaratory relief against S
Paul in the San Diego Superior Cofirte “Declaratory RelieAction”). (SeeDec. Relief
Compl?) On February 25, 2011, Greensteimailed Collins a copy of thBeclaratory
Relief Complaint. (Collins Decl.{ 9, Ex. 3 at p230.) From March 160 March 23,
Collins exchanged emails with Greenstein and Robert Vantress, another attorney f
Plaintiffs, in which the parties stakedit theirrespectivecoverage positions(ld. 1110-
13, Exs. 7-11.)

Eventually, Plaintiffs and St. Paul filed cras®tions for summary judgment in t
Declaratory RelieAction. On September 9, 2011, the Superior Court granted St. P4
motion and denied Plaintiffs’ motionSée Brooks DecEx. 20) The court found that
an advertisingnjury claim could not be fairly inferred from GA’'s Amended Cross
Complaint because the matdrihat Banks allegedly stole and used was expressly al
to be trade secret and confidential informatioid. Ex. 20at p. 26.) The court also
found no coverage under the propetmage provision because the loss of use of th
allegedly stolen property (1) occurred before the policy’s inception, and (2) did not
from an “accident.” Ifl. Ex. 20 atpp. 26-27.)

4 The Declaratory Relief Complaint is attached to Brodkslaration[Doc. 70-2] as Ex. 19.
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Plaintiffs appealed the order. On J&y; 2013, the Court of Appeal reversed,
finding that an advertisinmjury claim could be inferred from GA’s Amended Cross
Complaint and thus a duty to defeexisted. Bee Ct. ApDecision®) St. Paul did not
appeal and on August 16, 201B8,agreed to defend&ntiffs. (Collins Dec.y 14, EXx.
12.) Thereatfter, St. Paul paid $2,379,443.67 to Plaintiffs or their attorridy§{ (5
16, Exs. 1315.) These payments included interest and $88,500 for the value of B3
time allegedly spent defending the crassion (Id. Y 17#18, E. 16.)

Meanwhile,Plaintiffs prevailed in both the croszction, andheaffirmative claims
against GAfor which Plaintiffswere awarded $7,782,090.2%a(tter Decl[Doc. 70-4]
1 6.) This triggered a 12% “success fee” provision in Plaintiffs’ fee agreement with
defensattorneys (Id.) In June 2015, Plaintiffs requested St. Paul pay the “succesg
in the amount of $933,850.88 their defensattorneys as an additional covered defen
cost, which St. Paul agreed to déd. €x. 17;Collins Decl.Ex. 14.)

On June 13, 2014, Plaintiffs filed this lawsuit against St. Paul in the San Dieg
Superior Court, asserting causes of action for Breach of the Duty to Defend, and B
of Contract and Implied Covenant. On August 28, 2014, St. Paul ezhtbe case to
this Courtand eventually fileé munterclaim folBussreimbursement and declaratory

relief. The parties have now filed cres®tions for summary judgment.

Il. MOTIONS TO SEAL EXHIBITS

Plaintiffs have filed a motion to file an unredacted version of GA’'s Amended
Cross€omplaint under seal. The document is filed in support of Plaintiffs’ summar
judgment motion. Plaintiffs contend the document contaiiesmation related to highly
sensitive, confidential, and/or trade secret information belonging to General Atomig

the U.S. government, developed pursuant to government defense contracts, anol W

> The Court of Appeal’s decision is attached to Brooks’ declaration as Ex. 22, anck@arnec
declaration as Ex. 6Page citations are to the court’s decision, not the parties’ exlaipeg-numbe.
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sealed by the court in the underlying actioRIs{Mt. to Seal in Support of M$Doc.
66] 2:13-18.) St. Paul has not opposed the motion. Good cause appearing, the Ca
grant Plaintiffs’ motion to seal.

Plaintiffs have also filed a motion to seal various documents referenced in th
opposition to St. Paul's summajydgment motiorf. The documentsclude information
related to highly sensitive, confidential, commercial information belongiigtia/ue
and its investors, and halseen designated Confidential under the Protective Order
entered in this cas€PIs’ Mt. to Seal in Support of. Opp[Doc. 77] 2:1216.) In

addition, Plaintiffs seek to seal other documeotstainng information related to highly

sensitive, confidential, and/or trade secret information belonging to General Atomic¢

the U.S. government, developed pursuant to government defense cpatrdetsich
were subject to a protective order or sealed by the court in the underlying alttion. (
2:16-22.) St. Paul has not opposed the motion. Good cause appearing, the Court
grant Plaintiffs motion’ to seal.

St. Paul has also filed a motiongeal a number of documents filed with their
opposition to Plaintiffs’ summarpidgment motion. The documents and transcripts v
designated as confidential/highly confidential in the underlying action, and/or were
designated as confidential in this action because they contain information or testin

about sensitive, confidential, and/or trade secret information belonging to Tetravue

General Atomics, or the United States government, developed pursuant to defense

contracts. Def’'s Mt. to Sea]Doc. 73]7:3-8.) Plaintiffs have not opposed the motion
Good cause appearing, the Court will grant St. Paul’'s request.

I

I

I

® The documents are also referenced in Plaintiffs’ opiposio St. Paul’s motion in limine.
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I1l.  APPLICABLE L AW

A. Summary-judgment standard

Summary judgment is appropriate under Rule 56(c) where the moving party
demonstrates thebsence of a genuine issue of material fact and entittamgrigment
as a matter of lawSeeFed.R.Civ.P. 56(c)Xelotex Corp. v. Catrett77U.S. 317, 322
(1986). A fact is material when, under the governing substantiveitasould affect the
outame of the caseAnderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986).A

dispute about a material fact is genuine if “the evidence is suchbas@nable jury

could return a verdict for the nonmoving partyd. at 248.

A party seeking summary judgment always bears the initial burden of establi
the absence of a genuine issue of material f@etotex 477 U.S. at 323The moving
party can satisfy this burden in two ways: (1) by presenting evidence that negates
essential element of tmnmoving party’s case; or (2) by demonstrating that the
nonmoving party failed to make a showing sufficient to establish an element egeen
that party’s case on which that party will bear the burden of proof at lgiedt 322-23.
“Disputes overrrelevant or unnecessary facts will not preclude a grant of summary
judgment.” T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors As309 F.2d626, 630
(9th Cir. 1987).If the moving party fails to discharge this initial burdsammary

judgment must bdenied and the court need not consider the nonm@artg’'s
evidence.Adickes v. S.H. Kress & Cp398 U.S. 144, 15%0 (1970).

If the moving party meets this initial burden, the nonmoving party caavood

summary judgment merely by demonstrating “that there is some metaphysical diau
the material facts.In re Citric Acid Litig., 191 F.3d 1090, 1094 (9th Cir999)(citing
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 5741986); Triton
Energy Corp. v. Square D Co., 6&8d 1216, 1221 (9th Cir. 199&)iting Anderson 477

U.S. at 252) (“The mere existence of a scintilla of evidenseport of the nonmoving

party’s position is not sufficient.”)Rather, the nonmovingarty must “go beyond the

pleadings and by her own affidavits, or by ‘the depositiansyvers to interrogatories,
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and admissions on file,” designate ‘specific facts showingtlieaé is a genuine issue fi
trial.” Ford Motor Credit Co. v. Daugherty, 279 Fed. App0, 501 (9th Cir. 2008)
(citing Celoex, 477 U.S. at 324)Additionally, the court mustiew all inferences drawr

from the underlying facts in the light most favorable tortbemoving party.See
Matsushita475 U.S. at 587.

B. California i nsurance law

California law obligates an insurer tefénd the insured when the facts alleged

the complaint create a potential for coverage. Scottsdale Ins. Co. v. MV T&th€al.

4th 643, 654 (2005). However, in evaluating the duty to defend, the insurer may a
consider facts outside those alleged in the complént.“If any facts stated or fdy
inferablein the complaint, or otherwise known or discovered by the insurer, sugges
claim potentially covered by the policy, the insurer’s duty to defend arises and is n(
extinguished until thensurer negates all facts suggesting potential coverad@race
Mann Ins. Co. v. Barbara B4 Cal. 4th 1076, 1081 (1993). Thus, [iJn a declaratory r
action to determine the duty to defend, ‘the insured need only show that the under

claim mayfall within policy coverage; the insurer must proveahnot” State Farm v.
Superior Court164 Cal. App. 4th 317, 323 (2008 (citing Montrose Chemical Corp. \
Superior Court6 Cal. 4th 287, 300 (1993)

Bad faith occurs where the insurer withholds insurance benefits unreasonabl

without proper causeRappapoHScott v. Interinsurance Exch. Of the Automobile Clu
146 Cal. App. 4th 831, 837 (2007). Absent unreasonableness, the insurer’s failure

defend gives rise only to contract damages:

A breach of the duty to defend in itself constitutes only a breach of contract,
but it may also violate the covenant of good faith and fair dealing where it
involves unreasonable conduct or an action taken without proper cause. On
the other handf the insurer’s refusal to defend is reasonable, no liability

will result.
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Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc., 78 Cal. App. 4th
881 (2000).
In Wilson v. 2kt Century Ins. Co., 42 Cadth 713 (2007), the California Supren

Court explained that bad faith does not lie with “an honest mistake, bad judgment ¢

negligence, but rather by a conscious and deliberate act, which unfairly frustrates {
agreed common purposes and disappointsethgonable expectations of the other par
thereby depriving that party of the benefits of the agreeméaitat 726 (quoting

Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co., 90 Cal. 1

335, 346 (2001)).Thus, bad faith may lizzhere a claim is denied “on a basis unfoung
in the facts known to the insurer, or contradicted by those facts” or where the insur
ignores evidence that suppsitte insured’s claim, and just focuses ond#uat justify
denial. Id. at722.

IV. DIiscussION- DEFENDANT’S M OTION

A. The Bad-Faith Claim
St. Paul seeks summary adjudicatiéiPtaintiffs’ badfaith cause of action.

Resolution of this issuiirns on whethebt. Paul’'s positiothatGA’'s Amended Cross
Complaint did not allege a potential advertisingiry claim wasunreasonableFor the
reasons that follow, the Court finds the undisputed facts establish that St.p@aititen
was not unreasonable

The policy obligatd St. Paul to “pay amounts” that Plaintiffs were flighted to
pay as damages for covered advertising injury’that:

¢ results from the advertising of your products, your work, or your
completed work; and
e is caused bynadvertising injury offense committedwie this
agreement is in effect.
(Policyp.087.) The policy definedma“advertising injury” asan“injury, other than

bodily injury or personal injury, that’'s caused by an advertising injury offense.p.(

14-CV-2021 W (BLM)
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088) Relevant to this casendadvertsing injury offense’includedthe“[u]nauthorized
use of any advertising material, or any slogan or titletloérsin your advertising.” 1@.,
italics added.) [A] dvertising” meant‘attracting the attention of others by any means
the purpose of”ither “seeking customers or supporters” or “increasing sales or
business,’and “advertising materiafheant‘any covered material that: []] is subject tc
copyright law; and [{] others use and intend to attract attention to their advertidohy.

Baseal on theeprovisions, in order for there to be a potentialdoverage under
theadvertisinginjury-liability provision, GA’s Amended CrogSomplaint must allege ¢
include facts from which it may be inferred that:

(1) Plaintiffs took material that GAselfused and intended to attract the
attention of others by any means for the purpose of seeking customers or
supporters or for increasing its sales or business;

(2) the material in question is subject to copyright law; and

(3) an accusation b@A that Plaintiffsused or vereusing that material to
attract the attention of others for the purpose of seeking customers or
supporters, or for the purpose of increasing sales or business

(Ct. App. Decisionp. 12, emphasis in origingl

In its motion,St. Pauldoes nodispute thathe Amended Cros€omplaints
allegationssatisfedthe second and thielements Instead St. Paulcontends it
reasonably believeithere were no allegations satisfying the first element be¢hase
crossactionhadnothing“to do with GA’s own advertising materials.Déf s P&A
[Doc. 701] 20:5-7.) The undisputed fact support St. Paul’s position

To beagin with, as Plaintiffsacknowledgethere is no dispute that GAAmMended
Cross€omplaint was longnd complex, consistingf “187 charging paragraphs,” and
involving “high level technology.” RIs’ Opp’'n[Doc. 76]3:11-16.) Also undisputed is
thatnowhere in théong and complex cross compladuesGA explicitly allege
Plaintiffs took material that GAselfused in advertisig or to attract the attention of
others for the purpose of seeking customers or supporters or for increasing its sale

business (SeeGA Amend. Cros€ompl; D&'s P&A 20:5-7.) Indeedthe California
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Court of Appeal acknowledged “the absence of express allegations in theamgdaint

that General Atomics used the relevant materials to ‘attract the attention of others’|...

(Ct. App. Decisionp. 21.) In short, these allegations indicate that a certain degree of
difficulty existed in determining the crosstion involved GA’s advertising material.
Not only did the Amended Crog3omplaint omit an allegation that the materials
Banks’ took involved GA dvertising material, but the parties¥mmunicationsndicate
they were unaware of allegations that created such an inferBat®eenJanuary 11,
2011 and March 23, 2011, there were numesonails exchangeletween Plaintiffs’
attorneys and St. PaulCdllins Decl.{{ 6-13.) At no timeduring these communicatior

did Plaintiffs’ attorne point to any allegations from which it could be infertiedt the

materialBankstookwas sed by GAn its advertising, to attract the attention of others

outside GA or to increase its businessd.({ 6, Exs. 3, 5, 8, 11.) Patrticularly significa
are communications between Collins and VantbesseerMarch 18 and March2
when the parties began to focus attention on the adverirgumy provision On March
18, Collins specifically informed Vantress that St. Paul did not believe the lawsuit
involved the unauthorized use of GA’s advertising material:

Nothing in the complaint alleges a covered advertising injury arising from an
advertising injury offense (the elements of which are explained in the plain
language of the policy also cited in my letter). The Gfssplaint alleges

the misappropriation of trade secrets and breach of confidentiality
agreementgjot the unauthorized use of General Atoriadvertising

material’ .

(Collins Dec.y 11, Ex. 9 at 260, emphasis addedn March 22, Collingollowed up by
requestingrom Plaintiffs

[a]ll documents showing that General Atomics seeks damages for covered
“advertising injury to includeany materials showing that GA pursues
claims for damages resulting from Tetravue’s unauthorized use of General
Atomic’s" advertising materidl instead of ideas and/or trade secrefdis
would include any documents demonstrating that unauthorized-injury
causing us occurred (or allegedly occurred) in Tetravue’s‘@awertising
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of its “products, its “work” or “completed workduring the policy

period(s).
(Id. T 12, Ex. 1(at 262 emphasisdded) OnMarch 23 Vantresgesponded bgccusng
Collins of “mak][ing] the same mistakes we wrote to you about before” and having
“almost a complete lack of understanding of both the allegations in tiss-€&nmplaint
as well as your duties under the lawlt. Ex. 11atp. 264.) Absent, howeverasany
reference to allegations suggesting the cemg®n involvedGA’s “advertising material
It is reasonable to infer th&fantress’s failure to do so was becasisailar toCollins and
St. Paul Plaintiffs wereunaware of any allegations supporting such an inference.

Similarly, Plaintiffs’ Declaratory Relief Complairatisoindicates that Plaintiffs
were unaware dllegatiors supporting an inference that GA uslee subject materian
its advertising. Although Plaintiffsxplicitly alleged thatGA’'s Amended Cross
Complaint “makes numerous references to the advertising activitiesiastired (Dec.
Relief Complq 16 emphasis add@¢dhe Declaratoryrelief Complaindid not allegehe
crossactioninvolved GAs advertising materiabr activities(id.). The absence of any
such allegation in Plaintiffs’ pleadirggso supporttheinference thaPlaintiffs were
unaware of any such factual allegations in GA’'s Amended &Zossplaint

Similarly, there is also no dispute that in eclaratory RelieAction, the
Superior Courgraned St. Paul’'s summarudgment motionagreeing with St. Paul’'s
interpretation of GA’'s Amended Cre€omplaint. Specifically, the court found that
while GA was allegindPlaintiffs

may be seeking customers or increasing sales with property taken from GA,
theproperty taken from GA was not advertising matebiatause the
allegations are that the property was trade secret dideatial information.
As suchjt is not used by G#o attract attention in seeking customers or
increasing sales so the Advertising Injury coverage does not apply.
(Brooks DeclEx. 20atp. 26 emphasis addedAlthough tre Superior Court’slecision
Is not“presumptive evidentef a lack of bad faith, #hcourts objective assessment is

further evidence that St. Paul’s positiwas at bestreasonable or, at worst) honest

12
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mistakeor bad judgment, neither of which are sufficient to constitute bad &gk
Wilson, 45 Cal.4th at 722.

Nor doesthe Court of Appeal’s decision demonstrate St. Ratdd in bad faith
Becausehe Amended Cros€omplaintdid not explicitly allege Bank®ok GA’s
advertising material, the court’s finding was basedagtual inferencesirawn froma
relatively small number of factuallegationsburied inthe“187 charging paragraphs”
discussinghigh level technology (Ct. App. Decisionp. 18.7) Moreover,unlike
Collins, by the time the Court of Appeal began its coverage angdlysjzarties focued
the courtonthe specific issue afthether the crosaction involved GA’s advertising
materialor activities (Id. p.16 n. 3.) In contrast, wheirCollins beganevaluaing
coveragethe parties were initialljocusedon coverage under the policy’s property
damage provisiarbefore turning tahe advertisingnjury provision. Under these
circumstancesheCourt of Appeal'sdecisiondoes nbsupportan inference that St. Pal
actedconsciously and deliberately to frustrate Plaintiffs’ expectaffoseWilson, 42
Cal.4th at 726

In sum, there is no evidence suggesting St. Paul’s failure to draw the same
inferences and conclusion as the Court of Appeal constituted bad faith. To the cor
the undisputed fact that Plaintiffs and the San Diego Superior Court also did not dr

same inferen@eand conclusioas the Court of Appeals supports the finding that St.

" The Court recognizes that the Court of Appeal’s decision states that “mteyaifegations are
sufficient to create a reasonable inference that [GA] used some of the materiatb’ddising. Ct.
App. Decisiomp. 18.) But the court then cites only two allegations supporting this inferienpe 18),
and only four allegations supporting the inference that some of the materialst@alnksere not for
internal purposes and thogghthave been used to attralsetattention of othersd, pp. 19-21).

8 Plaintiffs’ oppositiondiscussed 3 facts they contend “support the conclusion that St. Paul acted
unreasonably and without proper cause, resulting in a record upon which summary judgmenbe
granted[.]” @Is’ Opp’n3:9-10.) The primary problem with Plaintiffs’ argument is that ft&facts
provide no insight intevhether St. Paul’s belief that the crasgion did not involve Banks’ theft @A
advertising material was unreasonable and made without prapse.
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Paul’s failure to do so was reasonable. AccordingtyPaul is entitled to summary

adjudication of Plaintiffs’ badaith claim.

B. DamageClaims

1. Bad faith, punitive damagesand Brandt fees
St. Paul argueBlaintiffs are not entitled t@l) badfaith damages while th&an
Diego Superior Gurt’'s judgmentvas in effect(2) punitive damagesand (3) attorneys’
fees undeBrandt v. Superior CourB87 Cal. 3d 813 (1985) (Defs’ MSJ23:16-24:3,
25:15-26:13, 29:2431:13) Because the Court has foutid undisputed evidence doe

not support Plaintiffs’ badaith claim, Plaintiffs cannot recover these damages

2.  Value of Banks’ time.

St. Paul seeks summary adjudication on Plaintiffs’ damage tdaithe value of
Banks’ time spent helping his attorneys defend GA'’s cross activef's(P&A 28:14-
18.) Plaintiffs contend these damages are recoverable as contract damages, and t
“economic loss of this type may also be recovered in a tort action for breach of the
of good faith and fair dealing.”P(s’ Opp'n23:27/24:1.)

In Richards v. Sequois. Co., 195 Cal. App. 4th 431 (2011), the California C
of Appeal held that insureds, who were attorneys, were not entitledoweras damage

the value of their time spent defending a lawsldt.at 437438. According to the court
the “measuref damages for any breach of the insurer’s contractual duty to defend
the ‘costs and attorney’s feegpendedby the insured in defending the underlying
action.” 1d. at 437 (citingEmerald Bay Community Assn. v. Goldeagte Ins. Corp.
130 Cal. App4th 1078, 10881089 (2005)emphasis addefd) Relying on theCalifornia
Supreme Court’s decision rope v. Katz 11 Cal. 4th 274 (1995), the court explainet

® Under Brandt, an insured is entitled to recover attorneys’ fees incurred torrpobeg benefits wherg

the insurelacted in bad faithld. 37 Cal. 3d at 819.

14
14-CV-2021 W (BLM)

U)

hat
duty

purt

5

are

174




© 00 N oo 0o M W N B

N NN NN NNDNNNRRR R R B B B R
oo ~NI oo 0O DN N =R O O 00O N O 010 DN O NN e O

that compensation for the insured’s time spentrggfesenting in the underlying case
did na constitute “the payment of ‘attorney’s fees expended by the insulecdat 437.
Similarly, Banks’ time spent helping his attorneys defend the -@cssn does not
constitute the payment of attorneys’ fees. Accordingly, Banks is not entitled t@rec
the value of his time as contract damages.

With respect to Plaintiffs’ contentidhat these damages are recoverabtert,
because St. Paul is entitled to summary adjudicafidimecbadfaith claim, Plaintiffs

cannot recover the value of Banks’ @mander a tort theory.

3. Loss ofproject funding.

St. Paul seeks summary adjudication on Plaintiffs’ damage claim for loss of
fundingon the basis that those damages were neither expected nor contemplated
party when the policy was issue{Def's P&A 29:4-14) Plaintiffs oppose by arguing
thatwhether the parties contemplated those damages depends on disputed issues
material fact. RIs’ Opp’'n22:23-23:8.)

In support of its motion, St. Paul relies on California Shoppers, Inc. v. Royal
Ins. Co., 175 Cal. App. 3d 1 (1985), which evaluated whéfteeinsuredCalifornia
Shopperswas entitled to $3 million in damages for economic or businessrissma

fromits insurer’s, Royal Globe,vreach of the duty to defendd. at 13, 5859.
California Shopperassertedhatbecausd&oyal Globewnrongfully refused to provide a
defenseCalifornia Shoppers/as prematurely “forced” to sell its assets for far less th
couldhaveobtained had theale beempostponed Id. at61-62. Inevaluatingthe claim,
the courtexplained thatmeasuring the scope of recoverable damages in breach of
contract cases must be restricted to such damages as were actually contemplated
within the reasonable contemplation of the parties at the time they entered into the
contract.” Id. at59. According to thecourt “this measure, i.e., ‘within the reasonable
contemplation of the parties,’ [citation omitted] is something much more limited in g

than that applied in tort cases where the fiction of foreseeability of the risk is one of]
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factors woven into the complicated fabric which finally is labeled proximate cause i
such cases.ld. Applying this rule, the coureasoned

To bring the award of $3 million @onsequentiatlamages resulting from

the breach of the duty to defend within the measure of damages rule we hav
recited, it would be necessary to hold that the parties contemated,

time the insurance was purchaséuiat: (1) California Shoppergould

violate the Unfair Practices Act; (2) a competitor would sue California
Shoppers because of such violations; (3) Royal Globe would decline
coverage and the tender of this defense; (4) because of $39,000 in attorney'
fees incurred to defend the action, California Shoppers would be forced to
sell the publishing enterprise for $1.5 million; andR®yal Globe was

aware of California Shoppers' lorgnge plan to sell the business at a later
date after it had greatly appreciated in valul] The mere recital of the
requisite combination of items the parties would have had to have in mind to
justify this award of damages demonstrates that they could not have been
awarded as consequential damages for breach of the contractual duty to
defend.

Id. at 60 (emphasis in otiigal; footnote omitted).

Plaintiffs attempto distinguishCalifornia Shopperby assertinghereexistsa

disputed issue of material fagtgarding whether thearties contemplatddlaintiffs’ loss
of project fundingvhen he policy wagpurchased (Pls’ Opp’'n12:1-8.) But Plaintiffs
have failed to provide evidensepporting thi argument

St. Paul has provided evidence that the parties did not contemplate Plaintiffs
of project funding when the policy was purchased. Specifically, St. Paul attached |
deposition testimony, wherein he admitted that before purchasing the policy, he dig
deal with anyone at St. Paul, only an insurance broker, and that he never mentiong
National Science Foundation project, IARPA project or the related Army cotdrinet
broker (Brooks Decl.Ex. 29 at 098.) Banks further confirmed that he “wouldn’t knc
if St. Paul had “any reason to know, when it issued you the policy, that you had co
or grants with the National Science Foundation or IARPA or the U.S. Arnhy.)’ (

In contrasto St. Paul's evideng®laintiffs haveprovidedno evidence remotely

indicating the parties contempaltPlaintiffs’ loss of project fundingvhen the policy wa
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purchased Because the only evidence before the Court indicates the parties did no
contemplate Plaintiffs’ loss of project funding, there are no disputed issues of f&it §
Paul is entitled to summary adjudication of this damage claim.

V. DISCUSSION - PLAINTIFFS ' MOTION

A. The Buss Reimbursement Claim.

Plaintiffs seek summary adjudication of St. Paul’s claim for reimbursement u

Buss v Superior Court, 16 Cal. 45 (1997). Plaintiffs contend St. Paul cannot prevai

on its counterclaim for three reasons: (1)cleem is precluded by th€ourt of Apgeal’s

decision that there was potential coverage under the adveitging liability provision;
(2) based on its discovery respons®is,Paul cannatffer evidence supporting its clajm
and (3)theclaim is precluded under California law beca8sePail did not provide a

defense while thanderlyingcase was ongoingPIs’ P&A [Doc. 651]1:10-19.)

1. The Court of Appeal’s decisiondoes not precludereimbursement

Plaintiffs arguethe Court of Appeal’slecisionprecludesSt. Paulk reimbursement
claim. According to Plaintiffs, the advertisiAgjury allegationghat ledthe courtto find
a potential for coverage were all found in the first 12ag@phof GA’s Amended
Cross€Complaint. (PIs’ P&A 7:20-24.) Because thogmragraphareexpressly
incorporatedy referenceénto each and every one of the seven causes of asdsarted
against Plaintiffstheycontendthere wasiecessarilya potential for coveragendereach
cause of action.Id. 7:26-28.) The Court is not persuadéal two reasons.

First, Plaintiffs’ argument is premised on the idea that the Coéppeal
determined that there waotential coveragenderall of the causes of action in the

Amended Cros€omplaint. But the Court is unaware of, and Plaintiffs have not poi

to, any language in the decision finding potential coverage under all of GA’s claims.

Insteadthe decision simply fountthat “the facts alleged reveat least a possibilitghat
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a claim asserted by General Atomics against Tetravue and Beaykeve been covere
by the Policy....” (Ct. App. Decisiompp. 22—23, emphasis in origindl

Second, as St. Paul points out, Plaintiffs do not cite any authority to support |
proposition that GA’s incorporatidoy referencef the factual allegationgeates a
potential for coverage undeach cause of action. Inde@&iisscautioned againgvo
much reliancen the pleadingbecausé€[t Jhe ‘plasticity of modern pleading’ [citation
omitted] allows the transformation of claims that are at least potentially covered int
claims that are not, and vice versBliss 16 Cal. 4that49. For this additional reason,

the Court is not persuaded by Plaintiffs’ argument.

2.  Theclaim is not precluded as a matter of law.
Plaintiffs argue that because St. Paul initially denied coverage and did not ag
pay Plaintiffs’ defensé&esuntil nearly 2 years after the trial ended, St. Paul failed to
providean immediate and entire deferaserequired bfBuss andtherefords not entitled
to reimbursement(PIs’ P&A 12:10-27, 14:1419.) The Court disagrees
First, Plaintiffs have already raised this argument in opposing St. Paul’'s motic
leave to file the counterclaim f@ussreimbursement. In rejecting Plaintiffs’ argumen
this Court found that Plaintiffs’ reliance @usswasmisplaced because the case did 1
attempt to decidéhe issue presented hewdhether an insurer who wrongfully refuses {
deferd is precluded from reimbursement evelit iiltimately pays the insured’s defensg
costs. (See Order Granting Motion for Leave to File Counterclfidoc. 35]. 3:4-5.)
Moreover Plaintiff's reliance orBusss statement that an insurer must defend
iImmediately is misplaced because it was in the context of explaining why an insurg
pay all defense costs in a “mixed action,” including those for which there is no pote

for coverage’? SeeBuss16 Cal. 4th at 4849. Contrary to Plaintiffs’ argonent,Buss

10 The Order Granting Motion for Leave to File Counterclaim also found that iHlsiinéliance orBuss
was misplaced because the statement that an insurer must defend immediatelyevesritekt of
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did not establish an insurer’s obligation to defend “immediately” as a condition for §
reimbursement claim.

SecondPlaintiffs’ argumenthat an insurer “is foreclosed from ever seeking
reimbursement for costs of defense” when it fails to peaid immediate defenses
rejected inState v. Pacific Indemnity Co., 63 Cal. App. 4th 15850(1998) Plaintiffs

argue thaPacific Indemnityrejection of their argument dicta. Evening assuming

Plaintiffs are correct, the Court finéacific Indennity persuasive for at least two

reasons.

Plaintiffs have failed to cite any case codicding Pacific Indemnitys dicta. Nor

Is the Court aware of any case holdihgtan insurer is precluded froBuss
reimbursementvhereit wrongfully refuses to defeh but ultimately paysll of the
insured’s defenseosts At most, the California cases Plaintiffs cite, as welPasific
Indemnity, establish that in a mixed case, an insurer who wrongfully refuses to defe
not entitledto reimbursement until after it pays all of the insured’s defense costs.
Additionally, precluding an insurer from daag reimbursement would undermin

thegoal that all the parties receitlee benefit of the bargainJnderPacific Indemnitis

approachwhere a duty to defend is owed, the insured rfitsgtreceive the benefit of th
bargain (i.e., payment of defense expenses) before the insurer is entitledadndseek

obtainits benefit of the bargain (i.e., reimbursement for claims where there was no

nd is

e

patential coverage)lUnder this approaghboth parties receive the benefit of the bargajin.

In contrast, under Plaintiffs’ theory, only the insured recetivebenefit, as well athe
windfall of having the insurer pay defense costs for uncovered claser bad faith
Plaintiffs havenot cited authority oprovided any rational basis for their position ttes
insured should receive a windfall, whilee insureis denied the beefit of the bargain.

explaining when the duty to defend ariseSed Order Granting Motion for Leave to File Countercla
[Doc. 35] 3:2-4.)
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3. St. Paul’s discovery responses.

Plaintiffs also argue that St. Paul cannot prevail on its reimbursement claim
because it cannot meet its burden of producing evidence to esthhtisrtaindefense
costsare attributablsolelyto an uncovered claimAccording to Plaintiffs, during
discovery Defendantsere “asked to identify all defense costs it paid and which it cl
are not attributable solely to claims for which there was not even a potential for coy

on an item by item basis.P[s’ P&A 9:18-23.) Rather than allocate defense costs ol

item-by-item basis, Defendants asserted that it was entitled to reimbursement for all

defense costisecausénone of the GA claims had a potential for coveraged. 9:24-
27.) Defendants’ positiomowever, is foreclosed kipe Court of Appeal’sinding thata
potentialfor coverageexisted undeat least one of the causes of actidial. 9:3-15.)
Accordingly, becase Defendants did not allocate defense costs on arbjtetem basis,
Plaintiffs contend they caiot now providesvidence to defeat summgundgment. (Id.
9:23-10:6.)

As an initial matter, Plaintiffs are correct that the Court of Appeal’s decision

SIS
rerag

n an

constitutes collateral estoppel regarding whether a potential for coverage existatunde

least one of the causes of action in GA’'s Amended GZassplaint. (See Ct. App.
Decisionpp. 22-23.) Therefore, any theory by St. Paul that is premised on the abilit
establish none of the causes of action gave rise to a potential for coverage lacks n
Neverthelesshe problem with Plaintiffs’ argument is that tbentral premisethat
St. Paul’s discovery respongel not icentify specific defense cosastributable to a non
covered claimis not supported by thevidence. Althouglst. Paul’s discovery respons
asserted “that all [GA’s] crosdaims against [Plaintiffs] in thenderlyingaction were
not potentidly covered...”,St. Paukthenidentified specific items for which they are
seeking reimbursemen{Sarn&y Decl. Ex. 8 at 149153.) For exampl&t. Paul
asserted that none of the costs associated with the depositions of Paul Banks, Gre
Leonard, Murray Road, Alan Spero, Richard Abrams, Timothy Bertch, Michael Per

Robin Snider and Thomas Baur were attributable to potentially covered cldn$5Q.)
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Similarly, St. Paulasserted thapecific motionsvere also not related to potentially
covered claims. Id. 151-152.) Plaintiffs’ argument is, therefore, not supported by th
record becausBt. Paul has identified specific costs that it may argue at trial are not

attributable to a claim for which there was potential covetage.

VI.  CONCLUSION & ORDER
For the reasonset forth abovehe CourtGRANTS Plaintiffs’ and Defendant’s
motions to file documents under seal [Docs. 66, DENIES Plaintiffs’ summary
judgment motioriDoc. 65] andGRANTS IN PART andDENIES IN PART
Defendantssummaryjudgment motiorjDoc. 70].12
IT1S SO ORDERED.
Dated: March 6, 2018

omas J. Whelan
ted States District Judge

1 Whether St. Paus limited to seeking reimbursement fmnly thoseitems specifically identified in
response to the interrogatory is beyond the scope of this order.

12 5t. Pauklso seek summary adjudication dwo damage claims that Plaintiffs did not identify in th
initial Rule 26(a) disclosure.Def's P&A 26:14—-17.) Alternatively, St. Paul hiled a motion in limine
to exclude those damages$eg Det Mt. in Limine[Doc. 69].) The Court will resolve the issue by
ruling on the motion in liminat the appropriate time.
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