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world Entertainment, Inc. et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

No.:14-cv-02129MMA -A
LOU BAKER, Individually and on Case No.:14-cv-02123 GS

Behalf of All Others Similarly Situated ORDER GRANTING PLAINTIFF S
MOTION FOR FINAL APPROVAL

. OF CLASS ACTION SETTLEMENT

Plaintiff,|  AND PLAN OF ALLOCATI ON: AND

V.
[Doc. No. 521

SEAWORLD ENTERTAINMENT, GRANTING PLAINTIFF'S MOTION

INC., et al, FOR ATTORNEYS’' FEES AND

LITIGATION EXPENSES
Defendans.| [Doc. No. 522

Lead Plaintiffs Arkansas Public Employees Retirement System (“APERS”) ar
Pensionskassen for Bgr@y Ungdomspaedagoger (“PBU”) (collectively, “Plaintiffs” ¢
“Class Representativesn behalf of themselves and tGeurtcertified Class,move for
final approval of the proposeadass action settlemeand plan of allocatigrand for
attorneys’ feesand litigation expensesSeeDoc. Na 522 Defendants SeaWorld
Entertainmentinc. (“SeaWorld”), The Blackstone Group L{PBlackstone”) James
Atchison, James M. Heaney, and Marc Swansoldctively, “Defendanty do not
oppose Plaintiff’'s motionsThe Court held a final approval hearing on these matters
pursuant to Federal Rule of Civil Procedure 23(ea(®) took Plaintiffs’ motions under
submission SeeDoc. Na 528. Fotthe reasonset forth below, th€ourt GRANTS
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Plaintiff's Motion for Final Approval of Class Action Settlememd Plan of Allocation
(Doc. No. 52), andGRANTS Plaintiff's Motion for Attorneys’ Feeand Litigation
Expenses (Doc. No. 522

BACKGROUND

Plaintiffs bring this securities fraud class action against Defendasésing
claims pursuant to Sections 10é1d20(a) of the Securities Exchange Acti&fB4and
Rule 105 promulgated under 8§ 10(byeeDoc. No. 123 (“SAC”). Plaintiffs bring this
action on behalf of all individuals and entities who purchased or acquired common
of SeaWorld throughout the Class Period (August 29, 2013 to Auguzd12).

SeaWorld is a theme park and entertainment company. During the Class Pg
SeaWorld owned and operated eleven theme parks in the United States: SeaWorlq
Orlando, SeaWorld San Diego, SeaWorld San Antonio, Aquatica Orlando, Aquatic
Diego, Dizovery Cove, Busch Gardens Tampa, Busch Gardens Williamsburg,
Adventure Island, Water Country USA&nd Sesame Place. SeaWorld’'s brand and
reputation are among the company’s most important assets. SeaWorld has been
subjected to criticism related to cajiyvissues, even prior to the release of the 2013
documentanBlackfish

Mr. Atchison served as SeaWorld’s Chief Executive Officer (“CEQ”), Preside

and Director from before the start of the Class Period until January Brl5leaney

has served as SeaWorld’s Chief Financial Officer from before the start of the Class

Period to presentMr. Swanson has served as SeaWorld’s Chief Accounting Officer
from before the start of the Class Period to present.
Blackstone is a multinational private equity, investment banking, alternasee 4

managementnd financial services corporation based in New York, New York.
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This case involves statements and omissions made by Defendants in the wake of

the 2013 documentaBlackfish Blackfishtells the story of Tilikun, a 12,006pound
bull orca implicated in the deaths of three people, and chronicles the cruelty of killg

whale capture methods, the dangers trainers face performing alongside killer whal
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during SeaWorld’s popular shows, and the physical and psychalatiains killer
whales experience in captivity. Through interviews with former trainers, spectators

employees of regulatory agencies, and scieni$éskfishmakes the case that keeping

killer whales in captivity for human entertainment is cruel, dangerous, and immoral,

In 2013 and throughout the Class Period, social media reactiiadkfish
remained elevated. Consumers contacted SeaWorld and vewedo visit its parks
because oBlackfish Additionally, Blackfishpublicity led partners and sponsors to en
or table partnerships and promotions with SeaWorld.

Companywide attendance declined in 2013 and 2014. Specifically, as comp
to the prior year, attendance was down 9.5% in 2Q13, 3.6% in 3Q13, and 1.4% in
This resulted in a 4.1% decline in overall attendance for 2013. SeaWorld further rq
a 14% decline in attendance in 1QXBeaWorld’'sattendance was up 0.3% for 2Q14, |
SeaWortl’s internal attendance analysis reflected a demand shortfall of 484,000 vig
largely attributable to SeaWorld Orland@5,000 visitors) and SeaWorld San Diego
271,000 visitors).

Plaintiffs challenge several statements made by SeaWorld exeasifese
and/or misleadingluring the Class Period. On August 29, 2013 ttee Angeles Times
published an article quoting SeaWorld’s Vice President of Communications, Fred J
as stating“Blackfishhas had no attendance impacBloombergalso published an
article quoting Jacobs as stating that “[w]e can attribute no attendance imglath &te
movie[.]” Jacobs testified at his deposition that he did not believe either statement
truewhen he made it.

Beginning in July 2013, SeaWorld received survey results from the TNS omr

survey (the “Omnibus survey”). The sunieguiredabout awareness of the movie

Blackfish whether respondents had seen, or intended to see the movie, and whether

respondentgdentified SeaWorld as the company the movie was about. SeaWorld’s
Director of Budgeting and Forecasting, Joshua Powers, testified that he did not be

was not aware of any “specific assessment of whether publicity relaBtactdishhad
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affected attendance or revenue at the SeaWorld parks” from January 19, 2013 thrg
August 28, 2013. Further, Powers testified that from August 29, 2013 through NoV
13, 2013, aside from the Omnibus survey, he was not aware of any analysis SeaW
performed to specifically address whetBéackfishhad affected attendance or revenu
SeaWorld’s parks.

Plaintiffs further challenge three statements made during 4Q13. First, SeaW
earnings release for 3Q13, published on November 13, 2013, attributed a 3.6%

attendance decline in 3Q13 to only “adse weather” and “planned strategies that

increased revenue but reduced low yielding and free attendaBeednd, on November

14, 2013, SeaWorld’'s Chief Executive Officer, James Atchison, was quoted \Wathe
Street Journads stating, “l scratch myelad if there’s any notable impact from this filn
at all, and | can't attribute one to it. . . . Ironically, our attendance has improved sin
movie came out.”Third, on December 20, 2013, Atchison was quoted btiendo

Sentinelas stating, “As meh data as we have and as much as we look, | can’t conng

anything really between the attention that the film has gotten and any effect on our
business.”From November 14, 2013 through December 20, 2013, Powers testified
beyond the ongoing Omnibus research, he was not aware of any consolidated typ¢
effort to quantify whether publicity related Bdackfishhad affected attendance or
revenueat SeaWorld parks.

On March 13, 2014, SeaWorld issued its earnings release for 4Q13 and fisca
2013. Defendants attributed SeaWorld’s attendance decline for 4Q13 and FY13 tq
factors other thaBlackfish including weather and yield management strategies.
Additionally, during the earnings call, Atchison made the following statements: (a)
much as we'resked it, we can see no noticeable impact on our business;” (b) “But
surveys don’t reflect any shift in sentiment about intent to visit our parks;” (c) “A mg
of fact, the movie in some ways has actually made perhaps more interest in maring
mammal p&s, and actually even about us;” and (d) “But we have seempact on the
business.”From December 21, 2013 through March 13, 2014, beyond the Goodwil
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Memo that came out in January 2014, which assessed trends and attendance at S

Powers testifd that he does not believe there was any other specific work done to

eaW.
try

and quantify whether publicity relatedBtackfishhad affected the revenue or attendance

at SeaWorld parks.

Lastly, in SeaWorld’'s May 14, 2014 earnings release for 1Q14, SeaWorld
attributed its 13% attendance decline for the quarter to weather and the shift in the
holiday from 1Q14 to 2Q14Powers testified that beyond an interim update to the
Goodwill Memo in April 2014, he does not believe the company conducted any spée
analysis to quantify whether publicity relatedBiackfishhad affected attendance or
revenue at SeaWorld parks from March 14, 2014 through May 14, 2014.

SeaWorld’s Director of Research during the Class Period, Kelly Repass, agrs

her deposition that to generate reliable data about why people did not visit SeaWor

parks, the company would have to survey people who actually chose not to visit th
Repass testified that between the summer of 2013 and August 2014, SeaWorld di(
commission or erform any survey, study or other research that asked consumers W
they chose not to visit a SeaWorld park. While SeaWorld did commission a consu
sentiment survey in March 2014, it did not attempt to measure why people had chd
not to visit SeaWorlgharks; thus SeaWorld “could not draw a conclusion” on the issl
between the summer of 2013 and August 2014.
SeaWorld reported its 2Q14 results in a For fed with the SEC on August

13, 2014. While attendance was up 0.3% versus the prior year, SeaWorld explain
this was “offset by lower attendance at its destination parks due to a combination @

factors.” Specifically, attendance in the second quarter was impacted by factors

including, “a late start to summer for some schools in the Compkey’source markets

new attraction offerings at competitor destination parks, and a delay in the opening
of the Company’s new attractions[.]” Moreover, “the Company believes attendanc
the quarter was impacted by demand pressures relatecid needia attention

surrounding proposed legislation in the state of California.” SeaWorld revised its
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earnings estimates downward: “For the full year of 2014, the Company now expec|
years 2014 revenue and Adjusted EBITDA to be down in the rar§&%fand 1416%,
respectively, compared to the prior year.” SeaWorld’s common ptamkdropped by
33%, or $9.25 per share, following the announcement. Plaintiffs commenced the i
action on September 9, 2014.

On May 19, 2017, CladRepresentatives filed their motion for class certificatiol
(“Class CertificatiorMotion”), seeking the Court’s certification of a class of all perso
and entities wh@urchased or otherwise acquired the publicly traded common stock
SeaWorldoetween August 29, 2013 and August 12, 2014, inclusive, and who were
damagedhereby. Doc.Nos. 187, 1880nNovember 29, 2017, granted the Class
Certification Motion, certifying the Clasappointing Lead Plaintiffs APERS and PBU
Class Representatives, and appog Kessler TopaMeltzer & Check, LLPand Nix
PattersonLLP as Class CounseDoc.No. 259. Following the Ninth Circuit's denial of
Defendants’ 23(f) petition, Clag&epresentatives, on October 9, 2018, filed an
unopposed motion to approve the faamd manner of notice to the Class and to appo
Epiqg Class Action & Claims Solutions, Ines the Claims Administrator connection
with the dissemination of Class Notice (“Class Notice Motio®hc. No. 324. The
Court granted the Class Notice Motion on December 6, 2Db8. No. 336. The Court
found the proposed Class Notizet the requirements of Rule 23 and due process af
constituted the best notipeacticable under the circumstancéd.

On April 15, 2019, Defendants filed their motion fsrmmary judgmentDoc.
No. 359. OnNovember 18, 2019, the Court denied Defendants’ motion for summar
judgment. DocNo. 470. OnFebruary 11, 2020, Class Representatives élstipulation
and unopposed motion forgliminary agproval ofproposedsettlementaind authorizatiory
to disseminateatice of thesettlement to the Clas¥oc.No. 516. On February 19,
2020,the Court entered the Preliminary Approval Order, scheduling the final hearin
theproposed settlement and related matters for July 22, 2020 at 10:0DacniNo.
518.
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OnJune 17, 202(Plaintiffs filed the instant motions for Final Approval of Class

Action Settlement and for AttorneyBees andlitigation ExpensesDoc. Nos521, 522.
Defendants have not opposed or otherwise responded to Plaintiffs’ mobohsve any
objections been filed to the proposed settlement

OVERVIEW OF THE SETTLEMENT

1. Settlement Class

The Settlement Class defined as all persons who have purchased or otherwi
acquired SeaWorld common stock durthg Clasg”eriod and held those shares throu
the alleged August3, 2014 corrective disclosur&eeDoc. No0.521-1 (“Mem.”) at 22
(citing Doc. No. 523 (“Jt. Decl.”), 1 105)

2. Settlement Terms

Theproposed settlement (hereinaft&ettlement Agreenmé’) would resolve all
claims brought by Class Members against Defendants for alleged false and/or mis
statements made by SeaWorld relatingtackfish Pursuant to the Settlement
AgreementSeaWorld must pay a settlement amount of $65,000,000 into an escroy
account, which thereafter will be used to pay any taxes, notice and administration (
litigation expenses, attorneys’ fees, and any other costs and fees awarded by the (
SeeDoc. No. 5163, Settlement Agreemerfffl 310. Thereafter, the remaining balanc
or net settlement fund, shall be distribute@wthorized claimants pursuant to tlan of
Allocation. See id, 1 1931.

Specifically, the claims administrator, Epiq Class Action & Claims Solutios,
“shall administer th&ettlement, including burot limited to the process of receiving,
reviewing, and approving or denying Claimsder Class Counsel’s supervision and
subject to the jurisdiction of the Couirtld., 1 19. In accordance with the Preliminary
Approval Order and March 16 Notice Order, to date, the claims administrator has,
through reasonable effort, “disseminated 16,597 Postcard Notices and 4,244 Notic
prospective Class Members and Nominees.” Mem. at 24 (citing Do&628@.

(“Barrero Decl.”), 1 12.Theclaims administratotwill determine each Authorized
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Claimant’spro ratashare of the Net Settlement Fund by dividing the Authorized
Claimant’s Recognized Claim (i.e., the sum of the Claimant’'s RecognizedA\bosgnts

as calculated under the Plan) by tbi&l Recognized Claims of dluthorized Claimants

multiplied by the total amount in the Net Settlement Fund. Qapsesentatives’ losses

will be calculated in the same manniedt. Decl., 1 106.

Once the claims administrator has processed all stdzhulaims and provided
claimants with an opportunity to cure any deficiencies in their claims or challenge t
claims administrator’s claim rejection, Class Counsel will file a motion forcajap of
the claims administrator’s “determinations with respgeall submitted Claims and
authorization to distribute tidet Settlement Fund to Authorized Claimahtil., § 107.
“[IIf nine monthsafter the initial distribution, there is a balance remaining in the Net
Settlement Fund. ., and if it is coseffective to doso, Class Counsel will conduct a re
distribution of the funds remaining after paymehany unpaid fees and expenses
incurred in administering the Settlement to Authorized Claimants who have cashec
their initial distribution checks and would receive at least $10.00 from stch re
distribution? Id. “Redistributionswill be repeated until it is determined that re
distribution of the fundsemaining in the Net Settlement Fund would no longer be cd
effective. Thereaftegny remaining balance will be contributed to +s&ctarian, nefor-
profit organization(s), to be recommended by Class Counsel and approved by the
Id.

MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT
1. Legal Standard

“The court’s intrusion upon what is otherwise a private consensual agreemef

negotiated between the parties to a lawsuit must be limited to the extesgargde
reach a reasoned judgment that the agreement is not the product of fraud or overrg
by, or collusion betweethe negotiating parties, and that the settlement, taken as a \
Is fair, reasonable and adequate to all concern@diters for Justice v. Civil Serv.
Comm’n,688F.2d 615, 625 (9th Cir. 1982).
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A court considers several factors in determining whetl&stdemeh Agreement
Is “fair, reasonable, and adequate” under Rule 23(e). The Rule provides that a col
should consider whether: (1) the class representatives and class counsel have adsd
represented the class; (2) r®posal was negotiated at aangth; (3) the relief
provided for the case is adequate, taking into considertdu#onsks associated with
continued litigation and the effectiveness of proposed relief to the class; and (4) thg
proposal treats class members equitably relative toaaeh. Fed. R. Civ. P. 23(e)(2).
The Ninth Circuit has identified additional factors, including: (1) the strength of the
(2) the risk, expense, complexity, and likely duration of further litigation and the ris}
maintaining class action stattisoughout the trial; (3) the stage of the proceedings
(investigation, discovery and research completed); (4) the settlement amount; (5)
the class has been fairly and adequately represented during settlement negotiatior
(6) the reaction of #nclass to th&ettlement AgreementStaton v. Boeing Cp327 F.3d
938, 959 (9th Cir. 2003). The Court need only consider some of these-factorely,
those designed to protect absentegse Molski v. Gleigt818 F.3d 937, 954 (9th Cir.
2003) overrded in part on other groundsy Dukes v. WaMart Stores, InG.603 F.3d
571 (9th Cir. 2010).

Judicial policy favors settlement in class actions and other complex litigation
where substantial resources can be conserved by avoiding the time, cost, and rigo
formal litigation. In re Wash. Pub. Power Supply Sys. Sec. Lit@0 F. Supp. 1379,
1387 (D. Ariz. 1989)“WPPS9.

2.  Analysis
a. Adequate Representation
First, Plaintiffs assert that thiest Rule 23(e)(2) facterwhether Class

Representatives ar@lass Counséhave adequately represented the classivors
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approval of the SettlemehtMem. at 7. Plaintiffs are correct.

As Plaintiffs point out, the Court previousfpund Class Representativasd Class
Counsel had “shown that they withirly and adequately protect the interestshef class,
thereby satisfying the adequacy requirenaérRules 23(a)(4) and (g).Mem. at 7
(quoting Doc. No. 259 at 157, internal quotations omittedlaintiffs also correctly
note that following the Court’s inal finding, “Class Representatives and Class Coun
further demonstrated their adequacy by prosecuting this Action to the brink of kdial.
Moreover, he Class Representatives are sophisticated institutional investors that
Congress has deemed apprate to lead securities class actions laade devoted much
time and effort to the progress of this litigatiolseeMem. at 7 (citing Jt. Decl., 1 132;
id., Ex. L 1 57;id., EX. 2 11 £5). And as the Court previously found, Class
Representatives f1a no interests that conflict with the rest of the Cl&seDoc. No.
259 at 1117. The Courtalsofinds that Class Counsel haagequately represented the
Class asClass Counsel havevested great efforts into the litigation for more than fivs
years, resulting in the Settlement Agreeneapturing &65,000,000 recovery for the
Class. SeeMem. at 8 (citing Jt. Decl., {1 48D, 11821). Accordingly, this factor favor
approval of thesettlement AgreemenSeeAdoma v. Univ. of Phoenix, In@13 F.
Supp. 2d 964, 977 (E.D. Cal. 2012Great weight is accorded to the recommendatiof
counsel, who are most closely acquainted with the facts of the underlying litiation
(quotingNat’'l Rural Telecomms. Coop. v. DIRECTV, |21 F.R.D. 523, 52C.D.
Cal. 2004).

b. Arm’s Length Negotiation

Next, Plaintiffs submit that thBettlement Agreemefiivas achieved through

protracted negotiations, including multiple mediation sessions facilitated by rendral

1 “This analysis is ‘redundant of the requirements of Rule 23(a)(4) and Rule 23fmctieely.”
Hudson v. Libre Tech. IndNo. 3:18C€V-1371, 2020 WL 2467060, at *5 (S.D. Cal. May 13, 2020)
(quotingNewberg on Class Actiorgs13:48 (5th ed.)).
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experienced mediators.” Mem. aB8 “A settlement following sufficient discovery andg
genuine arm#ength negotiation is presumed faiDIRECTYV, 221 F.R.D. at 528The
Courtfinds that theSettlement Agreemeimllowed the completion of discovery and
genuine arm$ength negotiationghus supporting the Court’s approval of 8ettlement
Agreement SeeRule 23(e)(2)(B)Rodriguez v. W. Pulg Corp, 563 F.3d 948, 965 (9t
Cir. 2009)(“We put a good deadf stock in the product of an arrength, norcollusive,
negotiated resolution”see alsdroberti v. OSI Sys., IncdNo.1309174, 2015 WL
8329916, at *3 (C.D. Cal. Dec. 8, 20X5)he assisance ofan experienced mediator in
the settlement process confirms that the settlemeansollusive.”)(quotingSatchell v.
Fed. Express CorpNo. 2878, 2007 WL 111401@t *4 (N.D.Cal. Apr. 13, 2007) As
Plaintiffs discuss in detail, tHgettlement Agreememtas reached through intensive,
goodfaith bargaining in several mediation sessions, first with Magistrate Judge Sch
then with Jed. D. Melnick, Esq. of JAMS and The Weinstein Melnick T&aaeMem.
at 810 (citing Jt. Decl., 11377). These negotiations support approval ofS3attlement
Agreement SeeCampbell v. Facebook, In®©51 F.3d 1106, 1122 (9th Cir. 204@he
fact that thesettlement wastheresult of four inperson, arsdength mediations before
two different mediators” supported final approv@iations omitted) Accordingly, this
factor also weighs in favor of the Court’s final approval of the Settlement Agreemel

c. Adequate Relief

The remaining factors overlap and are generally focused on whetl&sttreanment
Agreemenprovides the Class with adequate relief, considering factors such as the
risks, and delay of litigation, as well as the stage of the procee@ietiement
Agreementamount, and class reaction to the Settlement Agreeriendetermine
whether the Settlement Agreemenfair, reasonable, and adequate, the Court must
balance the continuing risks of litigation (including the strengths and weaknesses ¢
Plaintiffs’ case), with the benefits afforded to members of the Class, and the imme(
and certainty of a substantial recoveBee In re Mego Fin. Corp. Sec. Litig13 F.3d
454, 458 (9th Cir. 2000). In other words:
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The Court shall consider the vagaries of litigation and compare the
significance of immediate recovery by way of the compromise to the mere
possibility of relief in the future, after protracted and expensive litigation. In
this respect, “It has been held proper to take the bird in hand instead of a
prospective flock in the bush.”

DIRECTV, 221 F.R.D. at 52¢citations anitted).

Plaintiffs claimthat“the Settlement undoubtedly provides adequate relief for tl
Class, especially when taking into account the costs, risks, and delay of further litig
and the other relevant factors.” Mem. at 10.

I. ~ The Amount OfferechiSettlement

Plaintiffs correctly identify the $65,000,000 settlement amount as “significant
any measure” and note that it “represents a meaningful percentage of the Class’s
maximum potentially recoverable aggregate damages.” Mem. at ‘14 will-settled
law that gproposed settlementay be acceptable even though it amountsitg a
fraction of the potential recovery that might be available to the class memb&k”at
Rodriguez v. Bumble Bee Foods, LIN®. 17CV-2447, 2018 WL 1920256, at 1&.D.

Cal. Apr. 24, 2018) That is becausa settlement “embodiescampromise; in exchange

for the saving of cost and elimination of risk, the parties ga@up something they
might have won had they proceeded with litigatio®fficersof Justice vCivil Service
Com'n of City and Cty. of San Francisd®88 F.2d 615, 628th Cir. 1982). Here, the
Settlement Agreemefiprovides an immediate and tangible cash benefit to the Class
eliminates the substantial risk that the Class could recoveplassthing, if the Action
continued. Mem. at 11 (citing Jt. Decl., %10, 8196, 11317).

Moreover the settlement amount represents a Sicgmift recovery in comparison
to the percentage of aggregate damages in similar cases and “to the typical recovg
similar courtapproved settlements by a considerable marditein. at 11 (citing Mem.

at n. 2). First, Plaintiffs point to “Cornerstone Research reportfivag]in 2019, the
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median securities class actisettlement amount was 4.8% of estimated damages fol
cases with estimated damadpetween $250 $499 million, and over the prior decade
(2010 through 2018), the mediaettiement amount for such cases was 3.9% of estin
damages. Id. Here, theSettlement Agreemefitepresents approximately 14% of the
maximum amount [of $465 million] the Class potentially could have recovered upo
victory at trial and any appealld. (citing Jt. Decl., 1 11, 1125econd, Plaintiffs cite
several cases approving settlemeafgesenting a lesser percentage of the maximun
potental damages than the approximat®so of the maximum recoverable amount in t
case.ld. at n 9 (collecting caseslor example, inn re Extreme Networks, Inc. Sec.
Litig., the court approved a gross settlement amount representing a recovery of be
5% and 9.5% of estimated maximum damages. N&\1H4883 2019 WL 3290770, 3
*9 (N.D. Cal. July 22, 2019)In sum, this facto+ the amount offered in settlement
favors approval of thEettlemenAgreement
ii.  The Risks of Continued Litigation

“To determine whether theroposed settlemert fair, reasonable, and adequate
the Court must balance the continuing risks of litigation (including the strengths and
weaknesses of the Plaintiffisase), with the benefits afforded to members of the Clag
andthe immediacy and certainty of a substantial recovevielazquez v. Int'l Marine &
Indus. Applicators, LLONo. 16CV-494, 2018 WL 828199, at *4 (S.D. Cal. Feb. 9,
2018) Rule 23(e)(2)(C)(®)Churchill Vill., L.L.C. v. Gen. Elec361 F.3d 566, 576 (9th
Cir. 2004)

Plaintiffs and Class Counsel acknowledge the “major challenges and considg

risks” associated with trying the case rather than settlBegMem. at 12.That is, they

2 Additionally, Plaintiffs represent that “the current pandemic virtually elimehtite chance of

obtaining a larger settlement or satisfying a larger verdict down the rbvda. at 12. This isbecause,
due tothe pandemic’s effects on its business, SeaWorld “suffered a massive loss of revenuaftig
the Settlement funded.ld. This representation further supports that the proposed settlement rep
adequate relief.
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came taunderstand such risks after engaging jury consultants and conductinglaytwy
mock jury trial and focus group in December 201@.at 1213. First, Plaintiffs“faced
challengesn establishing liability,” includindhe risk of failing to convince a jury with
“largely circumstantial evidence that Defendants knew or should have known of th¢
Blackfishimpact . . ..” Id. at 13. Secondpecause Plaintiffsability to prove loss
causation and damages would “come down to an unpredictable battle of ths,éxper
jury could have decided in Defenddnfi@vor, resulting in Plaintiffs’ claims being
“severely reduced, or eliminatedld. at 14. Lastly, Plaintiffs faced other jury and trial
risks, including thatd single juror with entrenched sympathies toward SeaVéorld
antipathies toward other pertinent issues, like class action lawsuits, could have
singlehandedly defeated the Clastfem. at 15 (citing Jt. Decl., Y ¥5). Considering
these risks, this factor favors final approval of 8stlemenAgreement
iii.  The Complexity, Expense, and Duration of Continued Litigation

In determining whether to approve a Settlement Agreement, the Court shoulg
considerthe “expense, complexity and likely duration of further litigation” or “delay @
trial andappeal’ Rule 23(e)(2)(C)(i).“Generally, unless the settlement is clearly
inadequate, its acceptance and apprax@lpreferable to lengthy and expensive litigat
with uncertain results.’In re LinkedIn User Privacy Litig.309 F.R.D. 573, 587 (N.D.
Cal. 2015).

The Court finds that these factors favor approval of the Settlement Agreemet
First, as Plaintiffs note, “[c]ourtsonsistently acknowledge that securities fraud class
actions are “notablgomplex, lengthy, and expensive cases to litjgatélem. at 16, n.
12 (citingln re Par Pharm. Sec. LitigNo. 063226, 2013 WL 3930091, at *4 (D.N.J.
July 29, 2013)citing examples)). Further, jfte expense involved with litigating the
Action for five-plus years was significant.Id. at 16 (cithg Jt. Decl., 11 1280, detailing
litigation expenses in the amount of $2,104,370.Burely proceeding to trial would
substantially increase the partiexpensesSimilarly, Plaintiffs estimate that ttisvould

last approximately onmonth SeeDoc.No. 512 at /8. If they would have succeeded
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Plaintiffs would have likely “face#digorousposttrial motion practice, potential
individual trials for Class Members whom Defendasttallenged in the claims process
and likely appeals to the Ninth Circuidelaying anyrecovery for years with the
possibilty of eliminating it entirely.” Mem. at 4.7 (citing Jt. Decl., 11 584).
Accordingly, these factors weigh in favor of approval of$le¢tlement Agreement
Ilv. Class Reaction to the Settlement Agreement

The Ninth Circuit has held that the number of class members who object to a
Settlement Agreemern a factor to be considereMandujano v. Basic Vegetable Prod
Inc., 541 F.2d 832, 837 (9th Cir. 1976). The abseneranfyobjectors supports the
fairness, reasonableness, and adequacy of the settlefsnin re Austrian & German
Bank Holocaust Litig.80 F. Supp. 2d 164, 175 (S.D.N.Y. 2000) (“If only a small nun

of objections are received, that fact can be viewed asatige of the adequacy of the

settlement.”) (citations omittedBoyd v. Bechtel Corp485 F. Supp. 610, 624 (N.D. Cal.

1979) (finding “persuasive” the fact that 84% of the class has filed no opposition).

Here, to date, no objection to tBettlemenAgreementas been filed Seelt.
Decl., 1 12, 101Additionally, Class Representatives support$ettlement
Agreement Mem. at 19 (citing Doc. No. 52B (“APERS Decl.”), 1 8; Doc. No. 523
(“PBU Decl.”), 1 8). Therefore, this factor favors approval of the Settlement Agreer
3.  Conclusion

Because the factors outlined above favor approving the Settlement Agretirae
CourtGRANTS the motion and finds that the settlement is “fair, reasonable, and
adequate” pursuant to Rule 23(e).

M OTION FOR AWARD OF ATTORNEYS’ FEES, COSTS, AND CLASS REPRESENTATIVE

AWARD OF COSTS

Plaintiffs seelattorneys’ fees, litigation costs, and a class representative ince
award totaling $6,474,9320. SeeDoc. No. 5221 at 22 Specifically, Plaintiffs seek
attorneys’ fees in the amount af4300,000litigations costs in the amount of
$2,104,370.19and a $0,569award of costs for Class Representaife., $10,569 to
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APERS and $60,000 to PBU)d. Defendantslo not oppose@Ilaintiffs’ motion for
attomeys’ fees, costs, and an award@ass Representatives’ casts

1. Attorneys’ Fees

With respect to attorneys’ feeSlass Counsel se@pproval ofattorneys’ fees
under a percentag#-recovery method of calculatiorseeDoc. N0.522-1 (“Fees Mot.”)
at6-8. Class Counsel further argue that a crdssck to the lodestar method of
calculation demonstrates that the fee request is reasondbét.811.

a. Legal Standard

Rule 23(h) of the Federal Rules of Civil Procedure provides that, “[ijn a certified

class action, the court may award reasonable attorney’s fees and nontaxable costs
authorized by law or by the parties’ agreement.” Fed. R. Civ. P. 2B(i®).
reasonableness of any fee award must be considered against the backdrop of the
“AmericanRule,” which provides that courts generally are without discretion to awa
attorneys'fees to a prevailing plaintiff unless (1) febifting is expressly authorized by
the governing statute; (2) the opponents acted in bad faith or willfully violatedta cot
order; or (3) “the successful litigants have created a common fund for recovery or
extended a substantial benefit to a clagdyeska Pipeline Serv. Co. v. Wilderness Sd
421 U.S. 240, 275 (1975) (Brennan, J., dissentexggord Zambrano v. City dfustin
885 F.2d 1473, 1481 & n. 25 (9th C1989).

Where a settlement produces a common fund, courts in this Circuitlisavetion
to employ either the percentagérecovery method or the lodestar methdwarding
attorneys’ fees See WPPS39F.3d at 1296Vizcaino v. Microsoft Corp290 F.3d
1043, 1047 (9th Cir. 2002Because the benefit to the class is easily quantified in
commonfund settlements, the Ninth Circuit has allowed district courts within the Ci
to award attorneys a percentage of the common fund in lieu of the often mare time
consuming task of calculating the lodest8eeln re Bluetooth Headset Prod. Liab.
Litig., 654 F.3d 935, 942 (9th Cir. 20114 pplying this calculation method, courts

typically calculate 25% of the fund as the “benchmark” for a reasonable fee award,
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providing adequate explanation in the record of any “special circumstances” justify
departure.Six (6) Mexican Workers v. Ariz. Citrus Growe®94 F.2d 1301, 1311 (9th
Cir. 1990);accordPowersv. Hchen 229 F.3d 1249, 12567 (9th Cir.2000) Paul,
Johnson, Alston & Hunt v. Grault®86 F.2d 268, 272 (9th Cir. 1989}ourtshave
found that a lodestar analysis is not necessary when the requested fee is within thg
accepted benchmarisee, g., Craft v. County of San Bernadingo. 05CV-359, 2008
U.S. Dist. LEXIS 27526, at *24 (C.D. Cal. April 1, 2008) (“A lodestar crosscheck is
required in this circuit.”). Undehe percentagef-recoverymethod, “the court simply
awards the attorneys a percentage of the fund sufficient to provide class counsel W
reasonable fee.Hanlon v. Chrysler Corp.150 F.3d 1011, 1029 (9th Cir. 1998)
Alternatively, he lodestar figure is calculated by multiplying the number of ho
the prevailing party reasonably expended on the litigation (as supported by adequa
documentation) by a reasonable hourly rate for the region and for the experience d
lawyer. SeeStaton 327 F.3d at 965Though the lodestar figure is “presumptively
reasonable,Cunningham vCnty. of Los Angele879 F.2d 481, 488 (9th Cir.1988), th
court may adjust it upward or downward by an appropriate positive or negative mu
reflecting a host of “reasonableness” factors, “including the quality of representatio

benefit obtained for the class, the complexity and novelty of the issues presented,

risk of nonpaymerit Hanlon 150 F.3d at 1029 (citingerr v. Screen Extras Guild, Inc,

526 F.2d 67, 70 (9th CilL975). Foremost among these considerations, however, is
benefit obtained for the clasSee Hensley v. Eckerha#tc1l U.S. 424, 4336 (1983);
McCown v. City of Fontan@®65 F.3d 1097, 1102 (9th C#009) (ultimate

reasonableness of the fee “is determined primarily by reference to the level of succ¢

achieved by the plaintiff”).

Though courts have discretion to choose which calculation method they use,
discretion must be exercistmlachieve aeasonable resuliSee In re Coordinated
Pretrial Proceedings109 F.3d 602, 607 (9th Cit997) (citingWPPSS$19 F.3d at 1294
95, n. 2).
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b. Analysis

Plaintiffs contend that a fee of 22% (or $14,300,0fGhe settlement fund is
reasonable under either the percertaigeecovery method or lodestar methdseeFees
Mot. at 78. The Court is inclined to agree, given that the fee of 22% of the settlem(
fund is below the benchmark of 25% for a fee award in common fund cases. Morg
Plaintiffs come foward with persuasive authority resultingf@e rewardslerived from
comparable fee percentage similar common fund case§eeFeesMot. at 8 (collecting
cases).Regardless of whether the Court uses the percentage approach or the lode
method, thaultimate inquiry is whethehe resulis reasonablePowers 229 F.3cat
1258 As discussed below, the reasonableness of the fee percentage requested is
supported by Ninth Circutasedlaw and a lodestar cros$ieck.

I. Factors DemonstratinfReasonableness

The Ninth Circuit has identified a number of factors that may be relevant in
determinng if the award is reasonable: (1) the results achieved; (2) the risks of litig
(3) the skill required and the quality of work; (4) the burdearsied by class counsel;
and (5) the awardwade in similar casesSee Vizcaind290F.3d at 104&0.

First, the Court considers the results achieved for the Class Men8s=dn re
Bluetooth 654 F.3d at 942 (“Foremost among these considerations, hovseter,
benefit obtained for the class.”). Here, the Settlement Agreeamamintis $65,000,000,
14% of the maximum amount the Class could have recovéaigd percentagés higher
than “the typical recovery in similar cotapproved settlements by coreidble margin.”
Mem. at 11 & n. 9 (citing n. 2 and collecting caseB)is amount was obtained after fiy
years of litigation, including vigorous disputes otrex admissibility oexpert testimony
and the proprietary of summary disposition of the actte@eMem. at 1. Further, no
objections tahe settlement have been made.Decl., 1 12, 101Additionally,
Plaintiffs asserthe Settlement Agreemefitlelivers a clear benefit and excellent result
for the Class . . ."Mem. at 1 Thisfactor favorghe reasonablenes$the requested feq

award
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Second, the Court considers the risks of the litigatMiacaing 290 F.3d at 1048
49. As discussed above, Plaintiffs and Class Counsel acknowledge the “major challeng
and considerable risks” associated with proceeding to BedMem. at 1215; see also
Fees Mot. at 1-:35. MoreoverClass Counsel faced these risks in the course of
representing the Class on a contingfeset basis, meaninglass Counsel expendadjreat
amount of resources with no guarantee of recoupnt&egDoc. No. 523 at 489.
Accordingly, the second factor favors the reasonableness of the requested fees.

The third and fourttiactors ask the Court to consider the skilluieed,the quality
of work, and theburdens carried by class couns8keVizcaing 290 F.3d at 10490.
Plaintiffs assert thatéxperience and skill [of Class Counsel] wasical to the
prosecution of this Action for more than five years to a succassalution” Fees Mot.
at 1516. Plaintiffs emphasize that even though Defendants prevailed entirely on their
first motion to dismiss,Class Counsel amended their claims and defeated Defendants
second motion tdismiss. . ., obtairjed] certification of the Class, def¢atl] Defendais’
motion for summary judgment in its entirety, and sefdlre favorableecovery for the
Class” Id. at 1516. It is also noteworthy that Class Counsel faced a rigorous defense
mounted by Simpson Thacher & Bartlett LLP and Katten Muchin Rosenman bbth,
nationallyprominent defense firms that spared no effort or cost in vigorously defending
theirclients” Id. at 16 (citing Jt. Decly 123). As such, these factors weigh in favor pf
finding the requested fees are reasonable.

Finally, the Courtonsiders awards made in similar casgse Vizcaina290 F.3d
at 104850. The 2% award requested in this case is commensurate with perca&ftage
thefund awards made isecurities class actions and other complex litigation in this
Circuit and this Cour Seee.g.,HCL Partners Ltd. P’ship v. Leap Wireless Int'l, Inc.
No. 07#CV-2245 MMA, 2010 WL 4156342, at *4 (S.D. Cal. Oct. 15, 2016)GL
Partners) (awarding 25% of $13.75 million settlement funid)ye Apollo Grp. Inc. Sec|
Litig., No. 042147, 2012 WL 1378677, at *7 (D. Ariz. Apr. 20, 20{&yarding 33.3%
of $145 million settlement funddn re Mercury Interactive Corp. Sec. LitjigNo.05-CV-
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03395, 2011 WL 826797, at *3 (N.D. Cal. Mar. 3, 20@Eyarding 22% 0$117.5
million settlement fund)Yizcaing 290 F.3d at 1051 (affirming award of 2&%:$97
million settlement fund)tn re Amgen Inc. Sec. LitigNo.07-CV-2536, 2016 WL
10571773, at *9 (C.D. Cal. Oct. 25, 2016Amgeri) (awarding 25% of $9illion
settlement fund)in re Verisign,Inc. Sec. Litig.No.02-CV-2270, DocNo. 528 (N.D.
Cal. Apr. 24, 2007) (awarding 25% of $78 million settlement fulmd)e Hewlett
Packard Co. Sec. LitigNo.11-CV-1404,Doc.No. 167 (C.D. CalSept. 15, 2014)
(awarding 25% of $57 million settlemenind);In re: SanDisk LLCSecs. Litig.No. 15
CV-01455 Doc.No. 284 (N.D. Cal. Oct. 23, 2019) (awardidg% of $50 million
settlement fund)in re QuestcoiSecs. Litig.No. 8:12CV-01623 Doc. No. 255 (C.D.
Cal. Sept. 21, 2015) (awarding 22% of $38 millsettlement fund)Schulein, et al. v.
Petroleum Development Corp., et,&lo. 12CV-0189] Doc.No. 265 (C.D. Cal. Mar.
16, 2015) (awarding 30% of $37illion settlement fund)Eranke v. Bridgeport
Education, Inc., et alNo. 12CV-01737 Doc.No. 107 (S.D. Cal. April 27, 2016)
(awarding 25% of $15./illion settlement fund) Accordingly, the reasonableness
factors supporPlaintiffs’ request for a 22% fee award from gwtlement fund
ii. Lodestar Cros<Check

District courts often conduct adestar crosshed to ensure that the percentage
based fee is reasonabléamada v. Nobel Biocare Holding A&?25 F.3d 536, 546 (9th
Cir. 2016);Crawford v. Astrug586 F.3d 1142, 1151 (9th Cir. 2009). The lodestar
method multiplies the number of hours reasonably expended by a reasonable houl
Gonzalez v. City of Maywopd29 F.3d 1196, 1202 (9th Cir. 2013). Further, “[t]he
lodestar ‘crossheck’ need not be as exhaustive as a pure lodestar calculation” beg
only “serves as a point of comparison by which to assess the reasonableness of a
percentage award.Fernandez v. Victoria Secret Stores, LIN®. 06CV-04149 2008
WL 8150856, at *14 (C.D. Cal. July 21, 2008). Accordingly, “the lodestar can be
approximate and still serve its purposéd:

A crosscheck to the lodestar calculation of Plaintiffs’ attorneys’ fees corrobor
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that the proposed fee of 22% of the settlement fund does not confer a windfall on (¢
Counsel. “Plaintiffs’ Counsel’s lodestar, derived by multiplying the hours spahton
Action byeach attorney and professional support staff employee by their hourly rat
$23,765,584.25. Fees Mot. at 9.Thus, Class Counsel’'s request éopercentagbased
fee award amounting to $14,300,000 is $9,465,584.25 less than theted|todistar
amount- or about 60% of the lodestar amount. Upon reviewing the underlying hou
rates of the Plaintiffs’ attorneys, however, the Coliserved that severakceed the
hourly rates of thospreviously found reasonable in thégjal community. For example
the hourly rates for several partnesissociategnd paralegalat Kessler Topaz Meltzer
& Check, LLPexceed the hourly rates of partners in this legal commu@igmpare
Doc. No. 5224 at 5with Dilts v. Penske Logistics, LLGlo.08-CV-318, 2017 WL
2620664, at *5 (S.D. Cal. June 16, 20({fi)ding reasonable hourly rates of $550 to $
for class counsel and $170 to $200 for paraleg@li; v. Tadin, Inc.51 F. Supp. 3d
970, 978 (S.D. Cal. 2014inding reasonable hourly rates of $650 for principal, $335
$375 for associates, and $150 for paraleghlajtless v. Clorox C9273 F.R.D. 630,
644 (S.D. Cal. 2011) (finding hourly rates of $795 for experienced partner and $10
paralegal reasonable and collecting cas®&®vertheless, even after discounting the

hourly ratesof Plaintiffs’ attorneys and legal support that exceed those charged in th

legal community, the Court finds the adjusted lodestar amount to be higher than the

requested fee based on the percentdgecoverymethod. As such this favors approval
of the requested attorneys’ fees.

c. Conclusion

Accordingly, the Court finds attorneys’ fees in the amount of 22% of the
settlement fund-or $14,300,000-to be reasonable ardPPROVES attorneys’ fees in
that amount.

2. Litigation Expenses

Plaintiffs’ Counsehlso seekeimbursement for costs in the amount of

$2,104,370.190r expenses Plaintiffs’ Counsel reasonably incurred in initiating,
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prosecuting, and resolving this casseelFees Mot. at 19. Federal Rule of Civ
Procedure 23(h) provides that, “[ijn a certified class action, the court may award
reasonable attorneys’ fees and nontaxable costs that are authorized by law or by t
parties’ agreement.” Fed. R. Civ. P. 23(h). Class counsel are entitled to reimmdrirsg
of the outof-pocket costs they reasonably incurred investigating and prosecuting th
case.See HClPartners 2010 WL 4156342, at *2 (“Expenses are compensable in a
common fundcase where the particular costs are of the type that ‘would normally b
charged to a fepaying client.”) (citingHarris v. Marhoefey 24 F.3d 16, 19 (9th Cir.
1994)) In re Media Vision Tech. Sec. Liti@13 F. Supp. 1362, 1366 (N.D. Cal. 1996)
(citing Mills v. Electric AuteLite Co, 396 U.S. 375, 3992 (1970)).

Here, Chss Counsel’'s expenses include the costs of experts and consultantg
juryl/trial consultantstravel, an outside vendor to host a document database, and sif
expenses that facilitated the prosecution of this act@eeFees Mot. at 1:21. The
largestcomponents of the litigation costs #nese associated widxperts and

consultants, which assisted Plaintiffs in defeating a motion for summary judgment

achieving a favorable settlement, as well as tredfalted costs, such as those incurred i

conrection with hearing status conferensedepositions, and mediatienSee idat 19
21. Further, “to date, no objections to the maximum expense request set forth in tf

notices [to Class Members] have been filettl” (citing Jt. Decl.,  109).

-

e

1%

S

[4°)

milar

Accordingly, the CourAPPROVES Class Counsel’s litigation costs in the amount

of $2,104,370.19

3. Class Representatives’ Costs

The PSLRA provides that an “award of reasonable costs and expenses (inclt
lost wages) directly relating to tepresentation of the class” may be made to “any
representative parserving on behalf of a class.” 15 U.S.C. §-A8a)(4). Class
Representatives APERS and PBU seek awards under this statute in amounts of
$10,569.00 and $60,000.00, respectivedpeAPERS Decl., T 14; PBU Decl., | 14.

Plaintiffs assert that “[tlhesequested awards are purely for the time and effor
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Class Representativdgvoted to representing the Class in this Actidfrees Mot. at 21.
Plaintiffs provide sufficient support demonstrating their commitment and cooperatid
prosecuting this class actionClass Representatives communicated regularly with
counsel regarding strategy amelvelopments in the Action, reviewed important plead
and briefs filed in théction, assistedlass Counsel in responding to voluminous
discovery requests, apdepared for, traveled to, and testified at, depositions in
connection with claseertification.” Fees Mot. at 21 (citil§PERS Decl., Y 57; PBU
Decl., 11 57). Class Representativesafsonsulted with Class Counsel during the
course of the Parties’ settlemermgotiations, including the Parties’ formal mediations
with Mr. Melnick.” Id.

Moreover, Plaintiffs cite persuasive authority supporting approval of the requ

awards “to corpensate representative plaintiffs for the time and effort they spent on

nin

ngs

estec

behalf of a class.” Fees Mot. at 22 (citldgngen 2016 WL 10571773, at *10 (awardinF
n this

institutional classepresentative $30,983.99 in expenses related to its participation i
litigation, including reimbursement of time for General Counsel, Office of Treasury;
Solicitor General, and Assistant Attorngyhn re Bank of Am. Corp. Sec. Litig.72 F.3d
125,133 (2d Cir. 2014) (affirming award of over $450,000 to representative plaintifi
time spent by their employees on the actibm)e Cobalt Int’l Energy, Inc. Sec. Litig.
2019 WL 6043440, at *3 (S.D. Tex. Feb. 13, 2019) (awarding aggregate ¢§56,600
to four institutional plaintiffs)jn re Gilat Satellite Networks, Ltd2007 WL2743675, at
*19 (E.D.N.Y. Sept. 18, 2007) (granting PSLRA awards where, as'fileegasks
undertaken by employees of Lead Plaintiffs reduced the amount ahise employeeg
would have spent on other work and these tasks and rates eggmaable to the
furtherance of the litigation”).

In sum, the Courfinds that the Class Representatives have supported their re
for awards under the PSLRA and accordilgBPROVES $10,569.00 and $60,000.00
awards for APERS and PBU, respectively.
I
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CONCLUSION

Based on the foregoing, the CoGRANTS Plaintiff's Motion for Final Approval
of Class Action Settlement (Doc. No. 52anhdGRANTS Plaintiff's Motion for
Attorneys’ Fees and Litigation Expenses (Doc. No. 522). The Court fin@ettiement
AgreemenDf this class action appropriate for final approval pursuant to Federal Ru
Civil Procedure 23(e). The Court finds that 8eftlement Agreemeiippears to be the
product of serious, infoned, armdength negotiationghat the settlement wantered
into in good faith, and that Plaintiffs have satisfied the standards for final approval
class action settlement under federal lawrther, the Court finds attorneys'de in the
amount of $4,300,000costs in the amount o2$104,370.19and an award of costs to
Class Rpresentativein the amount of $70,569.00¢, $10,569.00 to APERS and
$60,000.00 to PBUp be reasonableThe Courtwill enter a separate judgment and or
of dismissal in accordance herewitBeeFed. R. Civ. P. 5&).

IT1S SO ORDERED.

DATE: July 24, 2020

HON. MICHAEL M. ANELLO
United States District Judge
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