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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

BRIAN DEVERICK LEWIS, CASE NO. 14c¢v2264-WQH-BGS
Plaintiff, | ORDER
V.
M. WAGNER, Correctional Officer,

Defendant.

HAYES, Judge:

The matter before the Court is tteview of the Report and Recommendat
filed by United States Magistrate Judge Bernard G. Skomal. (ECF No. 30).
|. Background

On September 23, 2014, Plaintiff BnieDeverick Lewis, a state prison
proceeding pro se, initiated this actionfliywg a Complaint pursuant to 42 U.S.C
1983 against Defendant M. Wagner. (EQB. 1). The Complaint alleges th
Defendant violated Plaintiff's right to lheee from retaliatory punishment for engag
in conduct protected by the First Amendmdvpiaintiff alleges that Defendant violat
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his First Amendment, Eighth Amendment, and Fourteenth Amendment rights. P

ainti

alleges that “Defendant disciplined [Plaffjtin a retaliatory manner by searching his

cell and confiscating his pensal property for exercising his First Amendment rig
submitting a CDCR 602 against Defendant.” (ECF No. 30 at 3). On January 5
Defendant filed an answer. (ECF No. 5).

On October 13, 2015, Defendant filaanotion for summary judgment. (E(
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No. 15). On February 17, 2016, Plaintiff filed an opposition and cross motig
summary judgment. (ECF No. 28). @farch 16, 2016, Defendafiled a reply in
support of Defendant’s motion for summary judgment. (ECF No. 29).

)n fol

On June 7, 2016, the Magistrateldge issued the Report and Recommendation,

recommending that the Court grant the motion for summary judgment filg
Defendant. (ECF No. 30). With regard to Plaintiff's First Amendment claim
Report and Recommendation states, “PIHin#s not submitted evidence of opposit
to his protected speech,” and “Defendhas presented evidence that . . . Defen
Wagner had a legitimate correctional pugbés searching Plaintiff's cell.ld. at 15.
The Report and Recommendation states “[I]t does not appear that Plaintiff's e
of his First Amendment rights were chilleg the threat of the search or the seec
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Recommendation states, “Defendant’s actions do not demonstrate knowled

itself.” 1d. With regard to Plaintiff's Ehth Amendment claim, the Report aEd

disregard of excessive medical risk” and “[ifable issue of mateal fact exists as t
the objective or subjective compante of Plaintiff's claim.” Id. at 18. With regard t
Plaintiff's Fourteenth Amendment claim, the Report and Recommendation
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State

“There is no evidence that Plaintiff pursubd state law remedy available to him under

California Government Code 88 810 et daefore asserting hisonstitutional claim
Therefore, as a matter of law, Defendarntitled to summary judgment on Plaintif
Fourteenth Amendment Claim/d. at 20.

The Court granted Plaintiff two extensiarfsime to file objections to the Repg
and Recommendation. (ECF Nos. 33, 36)e fihal Order issued by the Court stat
“Plaintiff shall file any objections tthe Report and Recommendation on or be

September 1, 2016. Defendashall file any reply on dyefore September 12, 2016

(ECF No. 36). The docket reflects that no objections have been filed.
I1. Discussion

The duties of the district courtin connectiol with a repor anc recommendatiof
of a magistrate judge are set forth irdéral Rule of Civil Procedure 72(b) and
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U.S.C § 636(b) The district judge must “maka de novo determination of thg
portions of the report . . . to which objen is made,” and “ray accept, reject, ¢
modify, in whole or in part the findings or recommendatiormad¢ by the magistrate.”
28 U.S.C §636(b) The district court need not review de novo those portions
Repor ancRecommendatictowhichneithe partyobjects See Wangv. Masaitis, 416
F.3c992 100(n.1Z(9th Cir. 2005) United Statesv. Reyna-Tapia, 32€F.3c¢1114 1121
(9th Cir. 2003’ (er banc (“Neither the Constitutiorinor the [Federa Magistrate Act]

requres a district judge teeview, de novo, findings and recommendations thag

parties themselves accept as correct.”).

The Cour has reviewed the Report and Recommendation, the record, ar
submission of the parties. The Coconcludes that the Magistrate Judge corre
recommende that Defendant’ motior for summar judgmen be granted The Report

anc Recommendatic is adoptetin its entirety. Plaintiff's cross motion for summary

judgment (ECF No. 28) is denied.
[11. Conclusion

IT ISHEREBY ORDEREL thatthe Report and Recommendation (ECF No.
is ADOPTED in its entirety. Defendants’s motion for summary judgment (ECH

15) is GRANTED and Plaintiff's cross motion for summary judgment (ECF No.

is DENIED.

DATED: September 13, 2016
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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