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CHRIS LANGER,

VS.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Plaintiff,

ENCANTADO I, LLC, et al,

Defendants

Plaintiff Chris Langer is a disabled individual who uses a wheelchair for
mobility and a specially equipped van taansportation. On September 26, 2014,
Plaintiff filed this action against Dendants Encantado II, LLC, and Contento
Incorporatedloing business aBusy Bee’s Bakery in Laolla, California, seeking
injunctive relief under Title Il of thémericans with Disabilities Act of 1990
(“ADA"), 42 U.S.C. 88 12101et seq, and additional relief undeelated state laws
SeeDoc. No. 1. Defendants move for summary judgment as to Plaintiff's ADA

CASE NO. 14cv2281-MMA (JLB)
ORDER GRANTING
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

[Doc. No. 11]

claim and seek dismissal of Plaintiff's state law clairf@eeDoc. No. 11. In

response, Plaintiff requests a contintmander Federal Rule of Civil Procedure
56(d) in order to conduct discover$eeDoc. No. 16. For the reasons set forth

below, the CourGRANTS Defendants’ motion for summary judgment.
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BACKGROUND

This action arises out of events rethte Plaintiff's attempted patronage of
Busy Bee’s Bakery in La Jolla, CaliforniaPlaintiff is a paraplegic who cannot
walk and who uses a wheelchair for mobilitye has a specially equipped van wi
a ramp that deploys out of the passenger side. Plaintiff “benefits from the use

h

of

handicap parking spaces because propeompliant accessible parking spaces r;lave

an adjacent access aisle in which no otledricle can park, ensuring sufficient ro
to assemble and disassemble his whealahhen transferring to and from his

vehicle.” Amended Complairft 2. As such, “the lack of an access aisle regularly

results either in difficulty or impossibility in entering or existing his vehicle from
to his wheelchair.”ld,

On some unspecified date in July 2014, Plaintiff went to Busy Bee’s inte
to eat at the bakery. The parking lotlehandicap parking space, but the space
not have an adjoining access aisle. Acaaydo Plaintiff, if he “attempted to park
in the nonaccessible parking stall, he veblidve risked having a vehicle park nex
to him and block him from reentry.ld. § 12. Plaintiff left without going into the
bakery.

Plaintiff filed this lawsuit on Septeper 26, 2014, alleging violation of the

m
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nding
did
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ADA and related state lawsseeDoc. No. 1. Upon being served with the complaint,

Defendants hired Diamond Stripingrepaint the parking lotkay Decl'n{ 20.
Diamond striping repainted the handicapkpoag space, and painted an access ais
103 inches in widthld. | 23.

On November 17, 2014, the assigned magistrate judge issued a notice g
order requiring the parties to “meet and confer in person at the subject premisg
regarding settlement of (a) alleged premise violations, and (b) damages, costs
attorney fee claims.'See Notice and Ordér5. Counsel for the parties met in the
parking lot of Busy Bee’s on December 8, 203dn DeclI’'n{ 3. Plaintiff’'s counsel

! These facts are not reasonably in dispute unless otherwise noted.
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inspected the repainted parking space and access aisle and took photdgrepis.

Plaintiff's counsel remarked to defersaunsel that it appeared Defendants had
fixed the violation.ld. § 5. Defendants now move for summary judgment as to
Plaintiff's ADA claim, arguing that they have remedied the alleged violation by
repainting the parking lot and addingermanent access aisle of an appropriate
width.

L EGAL STANDARD

“A party may move for summary judgment, identifying each claim or defe

— or the part of each claim or defense — on which summary judgment is sought.

court shall grant summary judgment if the movant shows that there is no genu

nse
Th

ne

dispute as to any material fact and the movant is entitled to judgment as a matter o

law.” Fed. R. Civ. P. 56(a). The padeeking summary judgment bears the initi
burden of establishing the basis of its motion and of identifying the portions of
declarations, pleadings, and discovery th&nonstrate absence of a genuine issu
of material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). A factis
material if it could affect the outcome of the suit under applicable &ee
Anderson v. Liberty Lobby, In&77 U.S. 242, 248-49 (1986). A dispute about a
material fact is genuine if there is suféat evidence for a reasonable jury to retu
verdict for the non-moving partyAnderson477 U.S. at 248.

The party opposing summary judgment cannot “rest upon the mere
allegations or denials of [its] pleadinigut must instead prode evidence that ‘sets
forth specific facts showing that there is a genuine issue for trigktate of Tucker
v. Interscope Record815 F.3d 1019, 1030 (9th Cir.) (quoting Fed. R. Civ. P.
56(e)), cert. denied, 555 U.S. 827 (2008). Ban$ to Rule 56(e), “[i]f a party fails
to properly support an assertion of factaits to properly address another party’s
assertion of fact as required by Rule 56l court may . . . consider the fact
undisputed for purposes of the motion.” Fed. R. Civ. P. 56(e).

Federal Rule of Civil Procedure 56(d) “provides a device for litigants to a

-3- 14¢cv2281

|
the

e

N a

void




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

summary judgment when they have not had sufficient time to develop affirmative

evidence.” United States v. Kitsap Physicians SeBi14 F.3d 995, 1000 (9th
Cir.2002). Under Rule 56(d), if theon-moving party “shows by affidavit or
declaration that, for specified reasons, iruat present facts essential to justify its
opposition, the court may: (1) defer considering the motion or deny it; (2) allow
to obtain affidavits or declarations tartake discovery; or (3) issue any other
appropriate order.” Fed. R. Civ. P. 8B( “To prevail under this Rule, parties
opposing a motion for summary judgment must make ‘(a) a timely application
(b) specifically identifies (c) relevant infoation, (d) where there is some basis fq
believing that the information sought actually exist&mplrs. Teamsters Local
Nos. 175 & 505 Pension Trust Fund v. Clorox,3%3 F.3d 1125, 1129 (9th Cir.
2004), quoting/ISA Int'l Serv. Ass’'n v. Bankcard Holders of A84 F.2d 1472,
1475 (9th Cir. 1986).
DISCUSSION

Title 11l of the ADA “prohibits discrimination on the basis of disability in the

‘full and equal enjoyment of the goods, sees, facilities, privileges, advantages,
accommodations of any place of public accommodation’ with a nexus in inters
commerce.”Oliver v. Ralphs Grocery Co654 F.3d 903, 904 (9th Cir. 2011)
(quoting 42 U.S.C. 88 2000a(b), 12182(a)). “Because a private plaintiff can sy
only for injunctive relief (i.e., for rmoval of the barrier) under the ADA, a
defendant’s voluntary removal afleged barriers prior to trial can have the effect
mooting a plaintiff's ADA claim.” Id. at 905.
According to the ADA Design Guide, van accessible parking spaces reqt
an access aisle of at least 96 incdloesccommodate a wheelchair lift and an
additional sign that identifies thengéng spaces as “van accessibl&eeADA
Standards for Accessible Design § 8.1Defendants present uncontroverted
evidence that the parking space at BBgg’'s has been brought into compliance
with applicable ADA regulationsSee Def. Motiorxs 1-4. The access aisle is

-4 - 14cv2281

time

vhicl

or

[ate

e

of

lire




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

properly located next to the handigagrking space and measures 103 inches in
width. Id., Ex. 3. The access aisle is locatedthe shortest accessible route of

travel to Busy Bee’s erdance and is marked by a “van accessible” handicap sign.

Id., Ex. 2.

In response to Defendants’ motionaiRltiff requests discovery pursuant to
Federal Rule of Civil Procedure 56(d) on the issue of whether Defendants hav
brought the parking spot into compliancghnapplicable regulations. Plaintiff
asserts that he “seeks to have hisimethexpert, Paul Bishop, conduct a physical

inspection of the defendants’ propertytéxe measurements and photographs and

determine the validity of the defense cldimat the property has been remediated
Plaintiff's Opp’n, 3. However, the Ninth Circuit made it quite cleainong v.
Valdez 724 F. 3d 1042 (9th Cir. 2013), that an ADA plaintiff need not provide

“specialized or technical knowledge” throughexpert witness to prove a violation.

Id. at 1046. The court further noted that “[i]jt's commonly understood that lay

—4

D

witnesses may estimate size, weight, distance, speed and time even when thase

gualities could be measured preciselyKbhler v. Presidio Int’l, Inc.2015 U.S.
App. LEXIS 4565, at *6 (9th Cir. 2015) (citirfgtrong 724 F.3d at 1046-47). Hereg
Defendants actually have provided precismasurements of the remediated parkil
spot’s size and the width of the access aiSleeDef. Motion Ex 3. The
measurements demonstrate that theipgr&pot and access aisle comply with AD
regulations.

—

g

A

Plaintiff's counsel further asserts that “plaintiff needs to inspect the property

to determine if the property has beemesliated” because “[i]t is not possible to

simply look at photographs and determine whether a property meets the technjical

requirements of the ADAAG.Potter Decl'n{{ 4, 6. However, Plaintiff's co-

counsel has already inspected the property — in person — and viewed the remediati

Plaintiff therefore had the opportunity to measure the parking spot and gather
evidence to contest Defendants’ remedifdrés. Despite this opportunity, Plaintiff
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presents no such evidence.

In sum, the Court finds that Defenda have remedied the ADA violation
identified in Plaintiff's amended complaint. Plaintiff's ADA claim is now moot.
See, e.g., Hubbard v. 7-Eleven, |/33 F. Supp. 2d 1134, 1145 (S.D. Cal. 2006)
(finding the because the only relief available under the ADA is injunctive, the
plaintiff's claim was moot when th@efendant fixed the alleged barridParr v. L &
L Drive-Inn Rest 96 F. Supp. 2d 1065, 1087 (D. Haw. 2000) (finding that “[t]he
[ADA] claims that have been remediatacek no longer in dispute and are therefore
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moot”).
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CONCLUSION

=
|

Based on the foregoing, the CoGRANTS Defendants’ motion for
summary judgment as to Plaintiff's ADA claim. The CdDIEMISSES Plaintiff's
ADA claim with prejudice. Given the albsee of any available relief under federa|

S S =
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law, the Court declines to exercise s@gopéntal jurisdiction over Plaintiff's state
law claims. 28 U.S.C. § 1367(c)(Zjty of Colton v. American Promotional Events,
Inc.-West614 F.3d 998, 1008 (9th Cir. 2010). The C&RIBMISSES Plaintiff's
state law claims without prejudice. T@&erk of Court is instructed to enter

T
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judgment in favor of Defendants and close the case.
19 IT IS SO ORDERED.
20|l DATED: April 1, 2015

21 W% 'ﬁé@%"

Hon. Michael M. Anello
22 United States District Judge

23
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28
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