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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RAUL ARELLANO, JR., Case No. 14cv2401-MMA (JLB)
Plaintiff,
ORDER GRANTING DEFENDANTS’
V. MOTION FOR SUMMARY
JUDGMENT ON QUALIFIED
E. OJEDA, et al., IMMUNITY:
Defendants.

[Doc. No. 101]

DENYING PLAINTIFF'S MOTION
TO STRIKE

[Doc. No. 103]

Plaintiff Raul Arellano, Jr., a state prisoner proceegirayse brings an Eighth

allegations that prison officials failed amlequately respond when his cell toilet clogge
and overflowed over the course of a long wverek Defendants O. Mk and L. Helmick
move for summary judgment on the grounds they are entitled tqualified immunity
from suit. SeeDoc. No. 101. Plaintiff moves toréte Defendants’ motion for summary
judgment. SeeDoc. No. 103. For the reasosst forth below, the CouRENIES

Plaintiff's motion to strike an€6RANTS Defendants’ motion for summary judgment.

14cv2401-MMA (JLB)

Amendment conditions of confinement clgmmrsuant to 42 U.S.C. § 1983, arising out
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BACKGROUND !

A. Factual Background

Plaintiff alleges that on or about Apl7, 2014 through Apl 22, 2014, sewer
water flowed out through the toilet in hidicéeaving up to three millimeters of sewer
water on the floor, soaking his clothing, andking it difficult to eat or sleep due to the
smell. SeeDoc. No. 13 at 3. On Thursday, April 17, 2014, Plaintiff advised an
unknown correctional officer of the issue. The unknown correctional officer told
Plaintiff that a plumber wodlbe called the next dayd.

According to Plaintiff, on Friday, April 18, 2014, while walking to the showers
complained to Defendant Correctional Offiddack about the cloggktoilet, and asked
for a plunger or to be switched to another cell. Plaintiff claims that he told Defendg
Mack that the night watch officer had puakikiff on the list for a plumber, and asked
Mack to check and see if ayphber had been called. Accord to Plaintiff, Defendant
Mack told him that “he wuld see what he could do,” but then did nothiid).at 4.
According to Defendant Mackowever, “[a]t no point while working in that building 0

April 18, 2014, did | notice that inmate éltano’s toilet was cloggeup and overflowing

or that there was sewage on his floor. 1 also did not notice any fluid coming out from

under any cell door that daywould have noticed any sl condition during my rounds
and reported it immediately.” @BoNo. 67-6 at 3 § 5. Defendant Mack did not work 3
other shift during the events in question.

Plaintiff further claims that on Satway, April 19, 2014, an unknown correctiona

officer told him that a plumber would not beming to fix his toilet over the weekend.

! These facts are taken from Defent$a Separate Statement of Urplised Material Facts in Support (
the Motion for Summary Judgment; Defendants’ declarations submitted in support of the motion
summary judgment; Plaintiff's sworn Supplementaspanse in Opposition to Defendant’s motion fg
summary judgment; and Plaintiff's nfied Second Amended Complaisge Schroeder v. McDonald

55 F.3d 454, 460 & nn.10-11 (9th Cir. 1995).

2 Citations to electronically-filedocuments refer to the paginatiassigned by the CM/ECF system.
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Plaintiff then filled out a Form 22 “InmetParole Request for Interview, Item or
Service,” and gave it to Defendant CorrectioD#icer Helmick thenext day for delivery
to Correctional Sergeant Ojeda. Plaintitiims that he contgined to Defendant
Helmick regarding the conditions in tasll, and Defendartielmick responded by
telling Plaintiff to use his hands to unclog the toil8eeDoc. No. 87 at 3. According td
Defendant Helmick, howevela]t no time was there any elence that there was one
inch of sewage in inmate Arellano’slicieom April 17 to 22, 2014. There was no
sewage smell in the building during the daysrked during that time period. Inmate
Arellano never told me there wa sewage problem in his celle never asked for a ce
change or for cleaning materidl€Doc. No. 67-5at5 § 11.

According to Plaintiff, on Tuesday, Ap22, 2014, he unclogged the toilet using
his hands and cleaned his cell usaniyvin-sized bed sheet and sodgb.

B. Procedural Background

Based on these events, Plaintiff filgait alleging that Correctional Officer
Helmick, Correctional Officer Mack, and Centional Sergeant Ojeda violated his Eig
Amendment rights, and seeking $5,000,000n0@amages. OMarch 30, 2018, the
Court granted summary judgment in favor of DefendaSteDoc. No. 87. The Court
determined that “[e]ven takg Plaintiff's version of eents as true, the unsanitary
conditions in his cell were not 8iciently severe or prolonged to rise to the level of ar
Eighth Amendment violation.’Id. at 9. In other wordshe Court concluded that no
reasonable jury could find that Plaintiff sutée an unconstitutionaeprivation under th

objective component of Plaintiff's Eighth Amément claim. Oncagain taking the fact

in the light most favorable to Plaintiff,éfCourt assumed that f@adants were aware of

the conditions in Plaintiff's cell, but furtheoncluded that no reasonable jury could fir
that any of the defendants acted with theuisite intent necessary to find a constitutio
violation. The Court directed the Clesk Court to enter judgment in favor of

Defendants.SeeDoc. No. 88. After unsucces#ijuchallenging the summary judgment
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order under Federal Rule Givil Procedure 59(e), Plaintiff filed an appe&eeDoc.
Nos. 90-92.

On January 22, 2019, the United Statesi€of Appeals for the Ninth Circuit
reversed the entry of judgment in fawafrDefendants Mackral Helmick based on a
“genuine dispute of material fact aswbether defendants [Ma@nd Helmick] knew of
the sanitation issue and acted with delibematlifference in failing to address itSee
Doc. No. 100 at 3. The Ninth Circuit remaddbe case back to this Court for further
proceedings. After spreading tbiecuit court’s mandate, the Cowtia spont®rdered
Defendants Mack and Helmick to file a sugaplental brief addressing whether they ar
entitled to qualified immunity from suit. liesponse, Defendanttefl the instant motior
for summary judgmentSeeDoc. No. 101. In lieu of a response, Plaintiff filed a moti
to strike Defendants’ main for summary judgmentSeeDoc. No. 103. Plaintiff
challenges the Court’s ability to raishe issue of qualified immunisua spontend
argues Defendants may rf@ve a third opportunity itinis case to move for summary
judgment.

L EGAL STANDARD

1. Summary Judgment

“A party may move for summary judgmendentifying each claim or defense — ¢
the part of each claim or defense — onchlsummary judgment is sought. The court
shall grant summary judgment if the movambws that there is no genuine dispute as
any material fact and the movastentitled to judgment asmatter of law.” Fed. R. Civ
P. 56(a). The party seeking summary judghiears the initial burden of establishing
the basis of its motion and of identifyingetportions of the declarations, pleadings, ar
discovery that demonstrate absence of a genuine issue of materi&ld¢éatex Corp. v.
Catrett 477 U.S. 317, 323 (1986). A fact is matetfial could affect the outcome of the
suit under applicable lawSee Anderson v. Liberty Lobby, Ing€77 U.S. 242, 248-49
(1986). A dispute about a material facgenuine if there is $ficient evidence for a

reasonable jury to return a verdict for the non-moving pddyat 248.
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The party opposing summary judgment carinest upon the mere allegations of
denials of [its] pleading but must insteadguce evidence that sdtsth specific facts
showing that there is a genuine issue for tri#state of Tucker v. Interscope Records
515 F.3d 1019, 1030 (9th Cir.), cert. dshi555 U.S. 827 (2008) (internal quotation
marks omitted). In applying ¢hstandard set forth under R&&, district courts must
“construe liberally motion pgzers and pleadings filed Ipyo seinmates and . . . avoid
applying summary judgment rules strictlyrhomas v. Ponde611 F.3d 1144, 1150 (9t
Cir. 2010).

2. Qualified Immunity

“The doctrine of qualified immunity ptects government officials ‘from liability
for civil damages insofar as their conduct doesviolate clearly established statutory
constitutional rights of which a reasable person would have knownS3tanton v. Sims
571 U.S. 3, 4-5 (2013) (quotirRearson v. Callaharb55 U.S. 223, 231 (2009)). Cour
analyze two prongs to determimbether qualified immunity appliesfficers have
gualified immunity “unless (1they violated a federal stabry or constitutional right,
and (2) the unlawfulness of their conduct was ‘clearly established at the tigsslgy v.
City of Riverside890 F.3d 851, 855 (9th Cir. 2018) (quotibgtrict of Columbia v.
Wesby 138 S.Ct. 577, 589 (2018)). “Cleadgtablished” means that the law was
“sufficiently clear that everyeasonable official would understand that what he is doi
Is unlawful. Wesby 138 S.Ct. at 589 (quotindshcroft v. al-Kidd563 U.S. 731, 741
(2011)) (internal quotation maslomitted). This standard protects “all but the plainly
incompetent or those who knowingly violdke law” and leavesfficers “ample room
for mistaken judgmentsMalley v. Briggs475 U.S. 335, 341, 343 (1986).

A district court may raise the issuegfalified immunity sua sponte and addres
on summary judgmenttasley 890 F.3d at 855. Although qualified immunity is an
affirmative defense, “a districiourt is not proscribed fromtirecting the parties to brief

the issue when it has been properly raisdd.” District courts‘unquestionably possess
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the power to enter summary judgmerd sponte even on the eve of triaNorse v. City
of Santa Cruz629 F.3d 966, 971 (9th Cir. 2010).
DISCUSSION

1. Plaintiff's Motion to Strike

Plaintiff moves to strike Defendantsiotion as procedurally improper because
Defendants have twice movéa summary judgment in this action on other grounds.
SeeDoc. No. 103. Pursuant Eederal Rule of Civil Procedais6, “[ulnless a different
time is set by local ruler the court orders otherwisa party may file a motion for
summary judgment at any time until 30 dayteiathe close of all dcovery.” Fed. R.
Civ. P. 56(b) (emphasis added). The rulesdoat limit a party to filing only one motior
and if the Court “orders otherwise,” as theutt has here, a party méle a motion more
than thirty days after the close of discoueMoreover, Defendants’ current motion is
brought on different substantive groundarttihe previous motions, and Defendants
preserved the right to move for summargigment based on qualified immunity by
including it as an affirmatir defense in their answe&eeDoc. No. 53 at 5; Doc. No. 61
at 5; Fed. R. Civ. P. 8(c).

Plaintiff further contends that the Nin@ircuit’s ruling precludes dismissal of the

action based on Defendantgialified immunity. SeeDoc. No. 103. However, the Nint
Circuit did not address the issue of qualifieanunity, and “[l[Jower courts are free to
decide issues on remand so long as they were not . . . decided explicitly or by necg
implication in [the] previous disposition.Liberty Mut. Ins. Co. v. Equal Emp’t
Opportunity Comm’n691 F.2d 438, 441 (9th Cir. 198@nternal citations omitted).
Because “a district court is not proscrildeain directing the parties to brief the issue
when it has been properly raised[,]” tidsurt has the authority to raise qualified
immunity sua sponte and direcetparties to brief the issu&asley 890 F.3d at 855. A
such, Defendants’ motion for summangigment is properly before the Court.

I
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2. Defendants’ Motion for Summary Judgment

As an initial matter, the Court notes thtatnay “exercise [itssound discretion in
deciding which of the two prongs of the qualified immunity analysis should be addr
first in light of the circumstances the particular case at handPearson 555 U.S. at
236. If either prong is dispositive, the @bneed not analyze the other promnd. at 236-
37.

A. Constitutional Violation

The Court previously conatled, based on the recor@éwied in the light most
favorable to Plaintiff, that “the unsanitary conditions in his cell were not sufficiently
severe or prolonged tise to the level of an Eighthmendment violation.” Doc. No. 87
at 9. The circuit court did not remark orstaspect of the Court’s ruling, nor did the
circuit court address in any fashion thigective component of Plaintiff's Eight
Amendment claim against Defendan&ee, e.g., Foster v. Runnéd®4 F.3d 807, 812
(9th Cir. 2009) (explaining that “[e]sthghing a violation of the Eighth Amendment
requires awo-partshowing” of a “sufficiently serious deprivation” and “deliberate
indifference” on the part of the defendanthf@hasis added). Acodingly, the circuit
court did not “explicitly” decide the issud.iberty Mut. Ins. Cq 691 F.2d at 441. To th
extent the Court’s previous conclusion reémsaundisturbed aftemppellate review, it is
dispositive as to the first prong of the quatifiemmunity analysis and the Court need 1
address the second prong. However, in an abundance of caution, the Court will dc

B. Clearly Established Law

Qualified immunity “protects ‘all but the plainly incompetent or those who

knowingly violate the law.”Ashcroft 563 U.S. at 743 (quotingalley, 475 U.S. at 343)|

Government officials are protected from liability so long as their conduct does not \
“clearly established statutory or constitutal rights of which a reasonable person wol
have known.” Stanton 571 U.S. at 4-5. The Ninth Cuit has established a broad vieV
of qualified immunity, holding that “if officers of reasonable competence could disa

on th[e] issue [whether a chosewnurse of action is constitatial], immunity should be
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recognized Brewster v. Board ofdtic. of Lynwood U. School Disi49 F.3d 971, 977
(9th Cir. 1998) (quoting/alley, 475 U.S. at 341). To succed$f rebut an affirmative
defense of qualified immunity, “a plaintiff ,stishow that the officer’'s conduct was so
egregious that any reasonable person wowe hacognized a constitutional violation.’
Romero v. Kitsap Count®31 F.2d 624, 627 (9th Cir. 1991).
I Defendant Mack

Plaintiff complained tdefendant Mack at “around 9 or 10 a.m.” about the
clogged toilet in his cell and ask#or cleaning tools or to b®vitched to another cell, ta
which Mack replied that “he would see whatdoeild do.” Doc. No. 13 at 4. Plaintiff
also told Defendant Mack th#te night watch officer had put Plaintiff on the list for a
plumber and asked Mack to check if a plumtad been calledDoc. No. 87 at 2.
Plaintiff insists that Defendant Mack ignorégkse requests. DefermdaMack claims tha
“Inmate Arellano never told [him] that hisilet was clogged and that he had sewage
flowing out of it, and such a condition waluhot have gone unnoticed” due to the eas
visible location of Plaintiff's cell. Doc. No. 101-6 at 4.

Defendant Mack’s shift ended at 2:00 pthat day, approximately four or five
hours after Plaintiff informed Mack of theogjged toilet, and Mack did not work anoth

shift during the events in quest. Doc. No. 87 at 2. Viewg the facts in the light most

favorable to Plaintiff, even if Defendant ktadid not follow up on Plaintiff's request fg
the remainder of his shift, Plaintiff has not shown that Mack’s conduct was “so egre
that any reasonable person would hawegaized a constitutional violationRomero
931 F.2d at 627.

While “severe and prolonged” lack ofrstation can be a constitutional violation

Anderson v. County of Kerd5 F.3d 1310, 1314 (9th Cir. 1995), the Ninth Circuit has

acknowledged that “toilets cde unavailable for some ped of time without violating
the Eighth Amendment.Johnson v. Lewj217 F.3d 726, 733 (9th Cir. 2000). The
AndersorCourt found that being shackled to an unsanitary toilet for one night did n
rise to the level of a constitutional violatioAnderson45 F.3d at 1315. Here,
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Defendant Mack’s failure to act during the l&msir to five hours of his shift — when the
night watch officer appeared to have addes the situation by placing Plaintiff on the
list for a plumber — does not rise to thedkof “clearly established” unlawfulness
required to abrogate immunitfEasley 890 F.3d at 855. While Mack may have failed
respond to Plaintiff's requests immediately, dalid not engage in conduct so egregif
that “every reasonable official would understi” him to have been violating the Eightt
Amendment.Wesby 138 S.Ct. at 589. Held to the standard sétndersonMack’s
conduct is not considered a “clearly established” constitutionaltanlaeven if Mack
did nothing to respond to Plaintiff's concerns during the remainder of his khift.

In sum, “officers of reasonable competeroeld disagree” on the issue of whet
Defendant Mack'’s failure to follow up fahose four to five hours was unlawful, and
therefore Mack is entitled to qualified immunitrewster 149 F.3d at 977.

. Defendant Helmick

Plaintiff asserts that he handed Defant Helmick a Form 22 “Inmate/Parolee
Request for Interview, Item, or Service'r fdelivery to Correctional Sergeant Ojeda,
alerting Helmick to the sanitation issue in Pldils cell. Doc. No. 87at 3. According tc
Defendant Helmick, howevelfa]t no time was there any elence that there was one
inch of sewage in inmate Arellano’slicieom April 17 to 22, 2014. There was no
sewage smell in the building during the daysrked during that time period. Inmate
Arellano never told me there wa sewage problem in his celle never asked for a ce
change or for cleaning matesdl Doc. No. 67-5 at 5.

In his deposition, Plaintiff admits he addressed the situation with Defendant
Helmick approximately one hour before #sd of Helmick’s shift on April 20, 2014,
and Helmick responded by assuring Plaintiffttthe sergeant would receive his Form
by the following day. Doc. No. 101-1 at 3Blaintiff concedes that Defendant Helmic
did in fact read the Form 22 and forward it to the sergddnat 34. That Plaintiff
believes these responses waifficient does not abrogakéelmick’s immunity unless

“every reasonable official would understaridin to have been acting unlawfully.
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Wesby 138 S.Ct. at 589. While Plaintiff ménglieve the sanitation issue could have
been addressed more effidign Defendant Helmick acceptehe form and forwarded it
to the sergeant, just as Plaintiff ask&keDoc. No. 101-1 at 35Such a response was
not “so egregious that any reasonable @emsould have recognized a constitutional
violation.” Romero v. Kitsap Count®31 F.2d 624, 627 (9th Cir. 1991). Defendant
Helmick is therefore entitteto qualified immunity.

C. Conclusion

In sum, the Court finds that Defenda Mack and Helmick are entitled to
immunity from suit for damagen their individual capacities.

CONCLUSION

Based on the foregoing, the CoGRANTS Defendants’ motion for summary
judgment based on qualifiéhmunity. The CourDIRECTS the Clerk of Court to ente
judgment accordinglyrad close the case.

IT1S SO ORDERED.

DATE: December 2, 2019 Wﬁf - ﬁw’

HON.MICHAEL M. ANELLO
UnitedStateistrict Judge

3 Of course, qualified immunity is nawvailable when an official is suéd his official capacity and the
plaintiff seeks prospective injunctive relicdee Brandon v. Hol469 U.S. 464, 472-7Zmerican Fire,
Theft & Collision Managers, Inc. v. Gillespi@32 F.2d 816, 818 (9th Cir. 1991). Here, Plaintiff also|
sued Defendants in their official capties and requested an injunctioiagt retaliation “in any form.’
Doc. No. 13 at 9. To the extent this constitutescmest for prospective relief, it does not relate to
Plaintiff's Eighth Amendment claims against theeéendants or an ongoing constitutional violation.
As such, the request is barred by the Eleventh Amendnse®t.Ex parte Young09 U.S. at 157
(official sued must have some connectioemdorcement of allegedly unconstitutional av®yizon Md.
Inc. v. PSC535 U.S. 635, 645 (2002tX parte Youngpplies where complaint alleges ongoing
violation of federal law and seeks relg@bperly characterized as prospective).
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