Robert Half International Inc. v Ainsworth

© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Doc. 10

ROBERT HALF INTERNATIONAL, | CASE NO. 14-CV-2481-WQH (DHB)

INC., a Delaware corporation,
Plaintiff,

ORDER

VS.

ERIC SHANE AINSWORTH, an
individual; LISA LYNN ALDAVA, an
individual; SERENA MAI
GREENWOOD, an individual;
RUBEN D. HERNANDEZ, an
individual; DEANA H.
SCHWEITZER, an individual;
CATHERINE S. SHERMAN, an
individual; and DOES 1 through 20,

Defendants

HAYES, Judge:

The matter before the Court is the Motion to Dismiss Complaint for Faill

State a Claim filed by all Defendants. (ECF No. 6).
|. Background

On September 23, 2014, Plaintiff Robetalf International Inc. (“RHI")

commenced this action by filing a Compliain San Diego County Superior Court.

(ECF No. 1-1). On October 17, 2014, Defemdd&ric Ainsworth, Lisa Aldava, Sere
Greenwood, Ruben Hernandez, Jr., Deana Schweitzer, and Catherine Sherman

the action to this Court on thrasis of federal question jadiction. (ECF No. 1). O
October 23, 2014, Defendants filed the Matito Dismiss Complaint for Failure
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State a Claim, seeking dismissal of Plaintiffist, second, sixtheighth, ninth, tenth
twelfth, thirteenth, fourteenth, fifteentlisixteenth, seventeenth, and twenty-seg
claims for relief. (ECF No. 6). Ondvember 10, 2014, Plaintiff filed an oppositic
(ECF No. 7). On November 17, 2014, Defemiddiled a reply. (ECF No. 9).
[1. Allegations of the Complaint

“‘RHI is a professional staffing seras firm founded irl948, specializing i
recruiting and placing temporary and permdremnployees with clients or custome
of RHI. RHI has branch offices located throughout North America, includir
California.” (ECF No. 1-1 at 8). “RHI's success as an industry leader ai
competitive advantage are directly related taliity to hire, traindevelop, and retai
top talent in whom it invests significardsources and who are entrusted with
confidential business information, includiRgi!l’s procedures, financial and person
plans, objectives and strategies, compmsand bonus structures, training platfor
and technology, and informatiabout existing and prospeaticlients, candidates, af
employees.’ld. “RHI expends considerable timedaresources in these efforts, wh
provides RHI with a distinct competitive advantagéd’

“RHI also expends much effort to méam and cultivate its existing client a
candidate relationships and develop new relationships. To keep its compet
advantage, RHI invests substantial time, ffind expense into organizing, analyzi
using, and maintaining confidential and piiepary business information. All of th
Defendants had access to thi®rmation, including RHI's7aluable database, the tg
that RHI uses to successfully operateltsiness and to maintain its competit
advantage over competitors and othelgl.”

“As a result, as a condition of their payment, RHI requires its employees
sign documents to safeguard RHI's confidential business and personnel inforr
which create a duty not to disclose or use this information outside of their emplg
with RHI, including after the termation of their employment.ld. “RHI also enters
into employment agreement#h its employees, including each of the defendants |
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which prohibit former RHI employees from using RHI's name and their
employment experience at RHIrtmarket a competing businesdd.

Defendants each signed eimyrinent agreements witRHI that prohibited then
from “render[ing] services to or enter[ingito the employment of any person, fir

Drior

N

m,

corporation or other business entity othentlone of the RHI Companies without the

Employer’s written consent.d. at 12. The employment sgements also prohibite
Defendants from using “confidential infoation ... including, without limitation
information with respect to the name, adsecontact persons or requirements of
customer, client, applicant, candidateoiployee of any of éiRHI Companies ... an
information with respect to the procedar advertising, finances, organizati
personnel, plans, objectives or stgies of the RHI Companiesld. at 12-13. The
employment agreements further providéatagraph Eleven: “Employee agrees
Employee shall not, directly or indirectigplicit any Other Employee to either leg
the employ of the RHI Companies or lbecome connected in any way with g
Competitor.” Id. at 13. Paragraph Thirteen of the employment agreements pro

After termination of Employee’s goioyment with Employer, Employee
shall not indicate on any stationary, ingss card, advertising, solicitation
or other business materials that Eayae is or was forarly an employee
of Employer, any of its divisions, any of the RHI Companies excéept in
the bonafide submission of resumad éhe filling out of applications in
the course of seeking employment.

Id. at 14. The employment agreements furii@vide that Paragraphs Eleven &

Thirteen are “reasonable and necessarydeoto protect and maintain the propriet
and other legitimate business interestsRéfl and that these restrictions would T
prevent them from earning a livelihoodld.
A. ThelLaJolla Office
On or about July 25, 2014, Defemds Aldava, Greenwood, and Sherm

resigned from their employment with RHIlsa Jolla Office and joined Ledge

Staffing, a subsidiary of Plaintiff's competit&Roth Staffing Companies, L.P. (“Roth?).

“Aldava coordinated the gup defection and used RHI's confidential busin
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27
28

information to assist Ledgent in makingsassful offers of employment to Greenwd
and Sherman.”ld. at 9. On her last day, Defgant Aldava “admitted that she h
contacted almost every one of RHI's clieatsl candidates she hadrked with to tell
them that she was leavinglt. Defendant Aldava falselpld a representative of th

od
ad

e

La Jolla Office’s biggest client that “RHilad instructed Aldava that her Permanent

Services group should not perform any morekifor that client and that RHI was 1
longer interested in doing busiss with that client.’|d. Defendants Aldava, Sherm3g
and Greenwood have continuedcall clients and candidat&vith whom they worke
at RHI to obtain business for Ledgent.

In the month prior to their resignatis, Defendants Aldava, Sherman, :
Greenwood took excessive time off. Follogitheir resignations, RHI received emza
on Defendant Aldava, Sherman, afaeenwood’'s former email accounts frc
candidates seeking positions with RHI’s clients.

B. The Carlsbad Office

On or about February 28, 2014, fBredant Ainsworth resigned from RHI
Carlsbad Office to join Ultimate Staffing, atssidiary of Roth. “Ainsworth exploite

RHI's confidential information after leavg RHI to benefit Ultimate Staffing.

Ainsworth has unfairly and ilgally solicited numerous current clients that Ainswq
met through RHI.”Id. at 10.

In the months after he left, fexample, Ainsworth pretended he still
worked for RHI to deceive cliemtinto doing business with him and
Ultimate Staffing. Ainsworth contacteh RHI client to check the status
of a candidate he had placed on beb&RHI. When the client mentioned
that another replacement was needed to be hired, Ainsworth took on the
assignment to fill that position, all without telling the client that he no
longer worked for RHI. A few da%lsater, the client learned of the
deception during a conversation witie RHI contact who had replaced
Ainsworth, and expressed sho@nd surprise about Ainsworth’s
misrepresentations.

Id.at 10-11. “Ainsworth has exploited Rginame and goodwill tboost his busines

10
n,
i

and
ils

DM

)rth

5.

He advertises his RHI experience ane #élwards he received from RHI on Linkedin,

and he solicits RHI candidate¢o view his page and recommend his services, §
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violation of his contract.”ld. at 11. “Ainsworth has also continued soliciting RH
clients using RHI's confidential businesgarmation to gain an unfair competitiy
advantage. At least two RHI clienteeanow working with Ainsworth on behalf ¢

Ultimate Staffing, as he, upon informatiamdbelief, was able texploit his knowledge

of RHI's confidential and proprietary busseginformation to craft his offers to tl
clients.” Id. “Ainsworth has also sent blastlistation e-mails to RHI's temporar
employee lists, in violation of his contract and the lavd”

On or about March 24, 2014, Defendé&l@rnandez resigned from RHI to jq

Ultimate Staffing. “He too continues &mlvertise his RHI experience on LinkedIn
gain business for Ultimate Staffingfd. “Over the course of his employment w
RHI, Hernandez printed a lot of RHI's caaéntial business materials and put then
a training binder. That binder has naeb seen at RHI's Carlsbad office sir
Hernandez left.”ld.

Defendants Ainsworth and Hernandez hattempted to solicit a current R}
employee, Danielle Healis.

C. TheOrange Office

In July 2014, Defendant Schweitzesigned from RHI to work at Ledgernt.

Defendant Schweitzer hasrtacted and attempted to solicit business from an
client without disclosing that she no longesrked for RHI. “Schweitzer’s Linked|
profile also represents that she isreatly employed by both Ledgent and RHId.
at 12.

Plaintiff asserts twenty-two claims folied: (1) breach of fiduciary duty again
Defendant Aldava; (2) breadiwritten contract against Defendant Aldava; (3) bre
of the implied covenant of good faith andr fdealing against Clendant Aldava; (4]
tortious interference with contract agaiBstfendant Aldava; (Sprtious interferencq
with prospective economic advantageaiagt Defendant Aldava; (6) tortiol
interference with prospective economidvantage against Defendant Aldava;
violation of the Lanham Act, 15 U.S.C. siea 1125, against Defendant Ainsworth;
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breach of written contract against Defendamtsworth; (9) breach of the implie
covenant of good faith andifadealing against Defendant Ainsworth; (10) tortic

interference with prospective economic attage against Defendant Ainsworth; (1

violation of the Lanham Act, 15 U.S.Getion 1125, against Defendant Schweit;
(12) breach of written contract against Defenidachweitzer; (13) breach of the impli
covenant of good faith and fair dealingaatgst Defendant Schweitzer; (14) breach
written contract against Defendant Hernand#&2) breach of thanplied covenant o
good faith and fair dealing against Defenddetnandez; (16) breach of fiduciary du
against Defendant Sherman; (17) breach of written contract against Defendant S

d
DUS
1)
rer;
d
of

D

f

ity
nerm

(18) breach of the implied covenantggod faith and fair dealing against Defendant

Sherman; (19) breach of written contragainst Defendant Greenwood; (20) bre
of the implied covenant @food faith and fair dealinggainst Defendant Greenwoc
(21) violation of California Business & Professions Code sections 122G@qQ.
(“UCL") against all Defendants; and (22) unfair competition against all Defend

Plaintiff requests restitution, competmy damages, corguential damage
punitive damages, exemplary damagegunctive relief, prejudgement intere!
attorneys’ fees, and costs.
[11. 12(b)(6) Standard

Federal Rule of Civil Procedure 12(b){&rmits dismissal for “failure to sta
a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Federal F
Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
torelief.” Fed. R. Civ. P. 8(a)(2). 8missal under Rule 12(b)(& appropriate wher
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tke ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsl a formulaic recitation of the eleme
of a cause of action will not doBell Atl. Corp. v. Twomb|yb50 U.S. 544, 555 (2001
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(quoting Fed. R. Civ. P. 8(a)). “Torswve a motion to dismiss, a complaint must

contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that|is
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&oility when the plaintiff pleads factual
content that allows the court to draw teasonable inference tlihe defendant is liablg
for the misconduct alleged.1d. (citation omitted). “[T]he tenet that a court must
accept as true all of the allegations contdimea complaint is inapplicable to ledal
conclusions. Threadbare recitals of #lements of a cause of action, supported by
mere conclusory statements, do not suffickel” (citation omitted). “When there afe
well-pleaded factual allegations, a cowsfiould assume their veracity and then

determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In

L

sum, for a complaint to survive a motiordiemiss, the non-conclusory factual content,
and reasonable inferences from that contanist be plausibly suggestive of a clgim
entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotations and citation omitted).

=

V. Discussion
Defendants seek dismissal of Plaintifscond, eighth, twelfth, fourteenth, and
seventeenth claims for breach of written contract and Plaintiff's ninth, thirtgenth
fifteenth, and eighteenth claims for breach of the implied covenant of good faith an
fair dealing on the grounds that these clasask to enforce Pagraph Thirteen of
Defendants’ employment agreements. Defatglaontend that Paragraph Thirteen is
a covenant not to compete that isdrzander California Business & Professions Cpde
section 16600. Defendants seek dismissBlantiff’s first (breach of fiduciary duty
against Defendant Aldava), sixth (tortious interference with prospective ecopomi
advantage against Defendant Aldava), lieftortious interference with prospective
economic advantage against Defendant Ainfwypand sixteenth (breach of fiducigry
duty against Defendant Sherman) claiomsthe grounds that they are displaced by
California’s Uniform Trade Secrets Act (“CUTSA”). Defendants seek dismisdal of

-7 - 14-CV-2481-WQH (DHB)
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Plaintiff's twenty-second claim for unfair competition on the ground that
duplicative of Plaintiff's twenty-first claim for violation of the UCL.

A. Enforceability of Paragraph Thirteen

The Complaint alleges that Paragrafhirteen of Defendants’ employme
agreements provides:

Wrongful Use of Employer's NameAfter termination of Employee’s
employment with EmployerEmployee shall not indicate on any
stationary, business card, advertising, solicitation or other business
materialsthat Employeeisor wasfor merly an employeeof Employer,

any of itsdivisions, or any of the RHI Companies except in the bona

fide submission of resumes and the filling out of applicationsin the
cour se of seeking employment. The provisions of this Section shall
survive termination of either EmpJee’s employment or this Agreement
for any reason.

(ECF No. 1-1 at 14) (emphasis in origina¢e also idat 39, 47, 56, 65, 73, 81.
Defendants contend that this provision is void under California Busine

Professions Code section 16600 becauseat‘lsnitation on Defendants’ ability t

it is

nt

Ss &

=)

work post employment with the plaintiff.” (BF No. 6-1 at 4). Defendants contend that

their background and experience is a “fundamesdles tool,” and taking away th¢

ability to use it is “an unlawful limitation otmeir ability to practice their vocation.. |

DIr

Id. Defendants contend that Plaintiffsecond, eight, twelfth, fourteenth, anhd

seventeenth claims for breach of written contract and Plaintiff's ninth, thirte
fifteenth, and eighteenth claims for bad faitk not actionable “to the extent they s¢
to enforce an unlawful restraint on tradéd. at 5.

Plaintiff contends that the motion to dismiss should be denied be
Defendants’ contentions, if accepted, woulddispose of these claims in their entire
Plaintiff contends that Paragraph Thirteen is not void under California Busin
Professions Code section 16600 becausalit limits Defendants from “exploitin
their prior connections with RHI in statiary, business cardsheertising, solicitation

or other business materials to compett\RHI—in other words, using RHI's own

name and brand to compete with RHI.” (ER&. 7 at 10). Plaintiff contends that
concern with using RHI's brand is legitineabecause “at least two of the individy
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Defendants misrepresented themselvescamtinued to hold themselves out as R

employees.”ld. Plaintiff contends that Defendamis cited no case law to support i

argument that Paragraph Thirteen is unenforceable.

Section 16600 provides: “Except as providethis chapter, every contract
which anyone is restrained froengaging in a lawful progsion, trade, or business
any kind is to that extent void.” Cal. B Prof. Code § 16600. “Under the statut
plain meaning, therefore, an employer carimotontract restrain a former employ
from engaging in his or hgrofession, trade, or bugss unless the agreement fg
within one of the exceptions to the rul&tiwards v. Arthur Andersen LI.B4 Cal. 4th
937, 946 (2008). “Today in Catifnia, covenants not to compete are void, subjec

t to”

exceptions provided by sections 16616602, and 16602.5 (non—competitirn

agreements in the sale or dissolutiosa@ifporations, partnerships, and limited liability

corporations, respectively)d. at 945-46. The Ninth Ciuit recognizes a trade sec
exception to section 1660&ee Asset Marketing Sys., Inc. v. Gaghdi2 F.3d 748
758 (9th Cir. 2008) (“Under California law, non-competition agreements
unenforceable unless necessary to proteengoloyer’s trade secret.”). “Californ
courts ‘have been clear in their expresghat section 16600 represents a strong pt
policy of the state which should no¢ diluted by judicial fiat.”"Edwards 44 Cal. 4th

at 950 (citingScott v. Snelling and Snelling, In€32 F. Supp. 1034 (N.D. Cal. 1990)).

Restraints are unlawful whether or natyhare “unreasonable” or “overbroadd. at
951.

In this case, the Complaint incorptes by reference and attaches

employment agreements as exhibits. Paaty hirteen of themployment agreements

provides:

After termination of Employee’s goioyment with Employer, Employee
shall not indicate on any stationary, ingss card, advertising, solicitation
or other business materials that Eayae is or was forarly an employee
of Employer, any of its divisions, any of the RHI Companies excéept in
the bonafide submission of resumad ¢he filling out of applications in
the course of seeking employment.
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SeeECF No. 1-1 at 39. Paragraph Fourteéthe employment agreements provid

in relevant part:

In view of Employee’s access to cordittial information and trade secrets
and in consideration of the value of such property to Employer and the
other RHI Companies, Employeexpressly acknowledges that the
covenants set forth in Sections r% 11, and 13 are reasonable and
necessary in order to protect an@intain the proprietary and other
legitimate business interests of pioyer and the other RHI'Companies,
and that the enforcement thefa@ould not prevent Employee from
earning a livelihood.

See id Plaintiff's second, eighth, twelfth, foigenth, and seventeenth claims for bre
of written contract allege #t Defendants Aldava, Ainsworth, Schweitzer, Hernan
and Sherman “breached Paragraph 13tdayting [their] RHI experience an
background for [their] new employer[s’] benefitld. at 16, 21, 25, 27. Plaintiff’
ninth, thirteenth, fifteenth, and eighteenthaims incorporate the allegations
Plaintiff's eighth, twelfth, fourteenth, andv@nteenth claims andlege that Defendant

€s,

ach
dez,
d
S
of
S

Ainsworth, Schweitzer, Hernandez, aBtderman breached the implied covenant of

good faith and fair dealing.

Each of these claimssk, among other things, to hold Defendants liablg
“touting [their] RHI experience and backgmd for [their] new employer[s’] benefi
or “purporting to still work for RHI whilesoliciting business from an RHI client wi

which [they] had worked while employed by Rl violation of Paragraph Thirteen.

Paragraph Thirteen of the employment agresis by its terms, places some restric]

on Defendants’ practicing their profession after terminating employment with RH].

Court finds that the Complaint fails to gjke sufficient facts “plausibly suggestive

for

h

=

ion
The
of

a claim entitling the plaintiff to relief” fobreach of Paragraph 13, i.e., facts showing

that Paragraph 13 is enforceablikloss 572 F.3d at 96%ee alsoGlobal Private
Funding, Inc. vEmpyrean West, LLONo. CV 13-04622, 2014 WL 4542398, at 1
(C.D. Cal. Sept. 11, 2014) (“[A]s Defendants point out, California law disfg

covenants not to compete and only allowenthin specific situations. Plaintiff must

allege more facts regarding the alldgereach and how the agreement itsel

-10 - 14-CV-2481-WQH (DHB)
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enforceable under California law.”) (citifigdwards 44 Cal. 4th at 945-46Farmers

Ins. Exch. v. Steele Ins. Agency, M. 2:13-cv-00784, 2013 WL 3872950, at *13
(E.D. Cal. July 25, 2013) (finding that the plaintiffs had alleged sufficient fagts to

demonstrate that the non-solicitation provisions of an employment contract wer

enforceable under the trade secret excegigrause the plaintiffs “have pled fa
adequate to establish a claim for misappiation of trade seets”). Defendants
motion to dismiss Plaintiff's second, eighthinth, twelfth, thirteenth, fourteent
fifteenth, seventeenth, andyateenth claims for breachetcontract and breaches

Cts

1,

of

the implied covenant of good fai#tmd fair dealing is granted to the extent these claims

seek to enforce Paragraph Thirte$énthe Employment Agreements.
B. Displacement by the CUTSA
Defendants contend that Plaintiff's first (breach of fiduciary duty ag

NSt

Defendant Aldava), sixth (tortious interference witbggective economic advantage

against Defendant Aldava), tenth (tous interference with prospective econoimic

advantage against Defendant Ainsworidmd sixteenth (breach of fiduciary dyty

against Defendant Sherman) claims or tdrounds that they are preempted
superseded or displaced) by the CUTSA.feddants contend that these claims
clearly preempted to the extehey are based on Defendarafleged use of trade sec

(or
are
et

information. Defendants contend that the&taims are not actionable to the extent

Plaintiff seeks to hold Defendants liable fomgsinformation that isiot a trade secret.

Plaintiff contends that these claims a@ based on trade secret misappropriation.

Plaintiff contends that claims based omsuse of confidntial and proprietan
information are actionable and not preempigdhe CUTSA. Plaintiff contends th

these claims should not be dismissedduse they allegerongdoing independent of

misuse of proprietary an@cfidential information, sucas Defendant Aldava spendi
large amounts of time away from the office while still employed. Finally, Pla

~

gt

19
ntiff

contends that the issue of displacentgnthe CUTSA is not properly resolved on a

motion to dismiss filed before the commencement of discovery.

-11 - 14-CV-2481-WQH (DHB)
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secrets. SeeCal. Civ. Code 88 3426.2-3526.4. “Misappropriation” is definec

follows:

Cal. Civ. Code § 3426.1(b). “Trade setnstdefined as “information, including
formula, pattern, compilation, program, devieethod, technique, or process, that:

known to the public or to other persowkio can obtain economic value from
disclosure or use; and (2) Is the subject of efforts that are reasonable un
circumstances to maintain its secy.” Cal. Civ. Code 8§ 3426.1(d).

occupies the field in California.”K.C. Multimedia, Inc. v. Bank of Am. Tech.
Operations, Ing.171 Cal. App. 4th 939, 954 (2009) (quotigculmage Diagnostic
Corp. v. Teraecon, Inc260 F. Supp. 2d 941, 95B.D0. Cal. 2003)). The CUTS/

The CUTSA provides for various remedifor the misappropriation of tra

(1) Acquisition of a trade secret ahother by a peost who knows or has
reason to know that the trade seevas acquired by improper means; or

(2) Disclosure or use of a trade secret of another without express or
Implied consent by a person who:

(A) Used improper means to acquire knowledge of the trade secret; or

(B) At the time of disclosure or usenew or had reason to know that his
or'her knowledge of the trade secret was:

(1) Derived from or through a persarho had utilized improper means to
acquire it;

(i) Acquired under circumstances giving rise to a duty to maintain its
secrecy or limit its use; or

(iif) Derived from or through a person who owed a duty to the person
seeking relief to maintain its secrecy or limit its use; or

&C) Before a material change of bisher position, knew or had reason to
now that it was a trade secret anattknowledge of it had been acquired
by accident or mistake.

Derives independent economic value, actuapotential, from not being generally

“At least as to common law tradecet misappropriation claims, ‘UTS

-12 - 14-CV-2481-WQH (DHB)
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contains two clauses related to displacemé(d) [e]xcept as otherwise express

provided, this title does not supersede aatuse relating to misappropriation of a tre

D

y
de

secret, or any statute otherwise regulatingérsecrets ... (b) [t]his title does not affect

(1) contractual remedies, whether or based upon misappropriation of a trade se
(2) other civil remedies that are not based upon misappropriation of a trade se
(3) criminal remedies, whether or notsled upon misappropriation of a trade sect
Cal. Civ. Code § 3426.7(a)Xb“[S]ection 3426.7, subdision (b), preempts commc
law claims that are ‘based tre same nucleus of facts as the misappropriation of
secrets claim for relief.”K.C. Multimedia 171 Cal. App. 4th at 958 (quotiiygital
Envoy, Inc. v. Google, Inc370 F. Supp. 2d 1025, 1035 (N.D. Cal. 2005)). Acom
law tort claim does not survive CUARSpreemption merely because it ses

something more’ thatrade secret relief.K.C. Multimedia171 Cal. App. 4th at 958.

Cret,
cret,
et.”
n

trade

Mnon

pks

A

“[T]he determination of whether a claiim based on trade secret misappropriatign is

largely factual.” 1d. at 954 (comparinglli@gations of the causes of action in 1
operative complaint and concluding that £2&1 of action for breach of confiden
interference with contraca@nd common law unfair comigon were displaced becau
the wrongful conduct alleged involved the same nucleus of operative fact as
secret misappropriation claim). Common kawit claims are diplaced by the CUTS/
where they are eith&pased upon misappropriation of a teegkcret ... or they are bas
upon no legally significant events at allSilvaco Data Sys. v. Intel Cord.84 Cal.
App. 4th 210, 236 (2010). In other words, common law tort claims are displaced
CUTSA where they “do not genuinely allet@ternative legakheories’ but are

transparent attempt to evatthe strictures of CUTSA by séating a trade secrets cla
as something else.’ld. at 240. A common law tort claim is not displaced by
CUTSA where the alleged wrongdoing “is not lzhea the existence aftrade secret.
Angelica Textile Servs., Inc. v. Pa@0 Cal. App. 4th 495, 508 (2013) (holding t

! The Court uses the term “displacemefourts have also used “supersessi
and “preemption” to describe the CUTSATect on common law tort causes of act
related to trade secret misappropriation.
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a conversion claim against a former employee who took documents with hin
leaving the plaintiff's employ was notgfilaced by the CUTSAvhere the conversion

upo

claim could be based on théitag of “tangible property” that was not a trade seciet).

“[T]he majority of district courts that have considei®dlvacohave held that

CUTSA supersedes claimsdesl on the misappropriationioformation that does not
satisfy the definition of trade secret under CUTSAUnPower Corp. v. SolarCity

Corp, No. 12-CV-00694, 2012 WL 6160472 *&t(N.D. Cal. Dec. 11, 2012%ee alsa

id. at *9 (“[T]he Court concludes that SunPems claims based on its non-trade se¢ret

proprietary information are supersededassione of the following conditions is me

t:

(1) SunPower can allege facts that shthat the [non-trade secret proprietary]

information ... was made property by some provision of positive law, ... on groungs th:

are qualitatively different from the groundpon which trade secrets are considered

property ... or (2) it can otherwise be clhmied that SunPower’s Non-Trade Segret

Claims allege wrongdoing that is materigldistinct[ ] [from] the wrongdoing alleged
in a [CJUTSA claim...”) (citationgnd internal quotations omittedjpormFactor, Inc.

V. Micro-Probe, Inc.No. C. 10-3095, 2012 WL 2061520, at *14-15 (N.D. Cal. Junpe 7,

2012) (holding that a breach of catd@nce claim based on misappropriation
confidential information is displaced by the CUTSHEIller v. Cepia, L.L.G.No. C

11-01146, 2012 WL 13572, at *7 (N.D. Cal. Jan2012) (holding that common law

claims premised on “the wrongful taking and use of confidential businesg

of

an

proprietary information, igardless of whether such information constitutes tfade

secrets, are superceded by the CUTSA” akallegations that #hlaw confers property
rights on the plaintiff’'s non-trade secret confidential informatidattel, Inc. v. MGA
Entm’t, Inc,782 F. Supp. 2d 911, 987 (C.D. Cal. 2011) (“[T]he Court concludes$
UTSA supersedes claims based on theampropriation of confidential informatiop
whether or not that information meets thetstory definition of a trade secret."But
seeleatt Corp. v. Innovative Safety TedtlLC, No. 09-CV-1301, 2010 WL 280394f/

at *6 n. 5 (S.D. Cal. July 15, 2010) (dtiff's unfair competition and tortious

-14 - 14-CV-2481-WQH (DHB)
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interference claims are not preempted e/ T SA to the extent they depend on
misappropriation of otherwise confidential proprietary, but not trade secr
information as well as upon knowledge &flaintiff's prospective busines
relationships.”).

District courts have takethiffering approaches in analyzing claims that con
some allegations sounding in trade séanisappropriationradl some allegation
unrelated to trade secret misappropriatiGompare Phoenix Tech. Ltd. v. Device\
No. C 09-04697, 2009 WL 4723400, at *5 (NCal. Dec. 8, 2009) (“Although mo
of the allegations in the FAC supportingaipkiffs UCL and tort claims concer
Defendants’ misuse of inforran that appears to fall within the definition of a “trg
secret” under CUTSA, the Court will constthese claims as based on those facts
are not part of the nexus that forms baesis for their CUTSA claim. If, followin
discovery, there is not sufficient evidence to support these claims based on a
nexus of facts, Defendants may mdee summary judgment at that time With
Farhang v. Indian Inst. of Tech., Kharagpito C-08-02658, 2010 WL 2228936,
*11 (N.D. Cal. June 1, 2010) (dismissing breatfiduciary duty claim where two ¢
the three categories of alleged wrongdoing Whased on the same nucleus of fag
as a trade secret claim and the third gatg, “using plaintiffs’ business resource

the
et

bS

fain
S

UJ
—

n
de
that

J
distir

at
f
ts

S,

business guidance, staff, andeito further a project for their own benefit[,] ... standing

alone, does not give rise to a cause of action”).
I. Dismissal on CUTSA Grounds as Premature
In opposition, Plaintiff cited&mron Int’l Diving Supply, In¢2011 WL 5025178
at *10 for the proposition that CUTSA displacement is not properly resolved
motion to dismiss because it is too eadytell whether the alleged confident

on «

al

information constitutes a trade secret uriderCUTSA. In reply, Defendants contend

that the Court need not wait to resolve tisisue because Plaintiff admits that
confidential information is not a trade secrBefendants contend that Plaintiff's fir
sixth, tenth, and sixteenth claims, pked, are legally deficient due to CUTS

-15- 14-CV-2481-WQH (DHB)
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displacement.

The California Court of Appeal has statbdt “the determination of whethel
claim is based on trade secret misappropriation is largely factdal.” Multimedia
171 Cal. App. 4th at 954. The California Cooir Appeal has engaged in this fact
determination by looking to theadts alleged in a complaintSee id.at 959-962

(comparing allegations ofthe causes of action in the operative complaint

bal

and

concluding that causes of action for breackamifidence, interference with contract,

and common law unfair competition were displaced because the wrongful c

alleged involved the same nuateof operative fact asteade secret misappropriatic

claim); Silvacq 184 Cal. App. 4th at 238-240 (rejemiargument that it is premature

to dismiss claims on CUTSA displacemgnounds based on the allegations of
complaint and dismissing a conversioaici on CUTSA displacement grounds wh

no other property right aside from trade s¢srwas identified in the complaint).

Numerous federal courts hagtissmissed common law tort claims as preempted b
CUTSA at the motion to dismiss stagee, e.gSunPower2012 WL 6160472, at *1
(“In order for SunPower to prevail on tkims based on the misappropriation of [n
trade secret proprietary informationJur8?ower must show that it actually hag
property interest in its non-trade secpebprietary information by virtue of son

‘positive law,” and that that interestgsialitatively different fron any property interes

bndu
DN

the

conferred by CUTSA. Absent such a shogyithe Court cannot draw a ‘reasongble

inference’ that SunPower is entitled tdiegEon its claims for breach of confidend

€,

conversion, trespass to chattels, interiee2swith prospective economic advantage,

unfair competition, or statutory unfair competition.”) (citation omittétBiler, 2012
WL 13572, at *7 (granting motion taismiss common law claims based
misappropriation of alleged non-tradgecret confidential information)/alvoline
Instant Oil Change Franchisingnc. v. RFG OQil, Ing.No. 12-cv-2079, 2013 W

on

4027858, at * 8 (S.D. Cal. Aug. 5, 2013) (granting motion to dismiss breach o

confidence claim on CUTSA displacement grounds, based on allegations ti

-16 - 14-CV-2481-WQH (DHB)
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counter-defendant provided a competiath confidential customer lists).
The Court will analyze Plaintiff's firstsixth, tenth, and sixteenth clair
separately to determine whether they“atausibly suggestive of a claim entitling t
plaintiff to relief” in light of CUTSA preemption principlesMoss 572 F.3d at 9609.
ii. First Claim for Breach of Fiduciary Duty Against
Defendant Aldava
Plaintiff’s first claim for breach ofiduciary duty against Defendant Alda

/a

alleges that Defendant Alda had a fiduciary duty based on “her leadership po

ition

and managementrole.” (ECF No. 1-1 at 14). Plaintiff alleges that Defendant “Aldav

was given and had access to inforimatiabout the strengths and weaknesses,

compensation packages and benefits, anteccplar needs and requirements of the RHI

employees she supervised. She wasgigen and had access to RHI's confidential

and proprietary informatioand business opportunities in accordance with the tert
her employment with RHIAlIdava voluntarily accepted éitrust and confidence RH
had placed in her and in her integrity.” QE No. 1-1 at 14). The Complaint alleg
that Defendant Aldava breached her fiduciary duty by:

(1) soliciting the RHI employees shemgerwsmg_to leave the employ
of RHI and go to workor a’competitor; (2) spending large amounts of
time away from the office, failingo dev_elo% RHI's business, and
encouraging the employees she wamntawith her to do the same; (3
organizing and participating in aoardinated scheme to resign; (4)
informing every RHI client with wom she was working that she was
leaving her employment with RHInd (5) misleading an RHI client into
believing that RHI did not want that client’s business.

Id. at 15.
None of the five alleged breaches off@wlant Aldava’s fiduciary duty allege

the taking or use of an alleged trade seare&onfidential or proprietary information.

Nor is Defendant’s allegefiduciary role based on its access to proprietary

-17 - 14-CV-2481-WQH (DHB)
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confidential informatiorf. Defendant has failed to demtnage that this claim is base

on “[tlhe misuse of ‘information’ that “isi0t actionable unless it rises to the leve

a trade secret under the CUTSA.” (ECF B@t 6). The Court finds that Plaintiff

first claim is not “based upon misappropmetiof a trade secretir “a transparent

attempt to evade the strictures of TRA by restating a trade secrets claim
something else.’Silvacq 184 Cal. App. 4th at 236, 240.

The Court concludes that Plaintiff's firdaim for breach of fiduciary duty is n
displaced by the CUTSA. Defendants’ motion to dismiss Plaintiff's first clai
denied.

ii.  Sixth Claim for Tortious Interference with
Prospective Economic Advantage Against Defendant
Aldava

Plaintiff’'s sixth claim for tortiousinterference with prospective econon
advantage against DefendantaVa alleges that Defendakitlava “was aware of th
economic relationships betweBiI and its employees” anded “RHI’s confidentia
information to gain unfair and impropeompetitive advantgages that allowed
future employer to identify, contact, Ima, and/or make successful offers

employment to RHI's key employees.” (EQF. 1-1 at 19). Plaintiff alleges t:Jat

Defendants Sherman and Greenwood teabeith their employment, and cli
relationships have been disrupted, as a result of this interference.

The alleged wrongdoing in Plaintiff's sixtlaim is Defendant Aldava'’s use
“confidential information” to gain unfaiand improper competitive advantaged.
Defendant Aldava’s allegenrongdoing could qualify as “‘isappropriation” under th
CUTSA as “[d]isclosure or usef a trade secret of another without express or img
consent by a person who ... [a]t the timalisiclosure or use, knew or had reaso

2 Although Plaintiff alleges thabDefendant Aldava was given access
“confidential and proprietary informatiorDefendant Aldava’sleeged fiduciary duty
and alleged breach of that duty are nietgeed to depend on Defdant Aldava’s acces
to “confidential and proprietary information.”

-18 - 14-CV-2481-WQH (DHB)
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know that his or her knowledge ofethtrade secret was ... [a]cquired un

circumstances giving rise to a duty to maimits secrecy or limit its use....” Cal. Ciyv.

Code § 3426.1(b). Although Plaintiff does not label this information as a trade !

Plaintiff alleges this “confidential inforation” allows Plaintiff to “maintain it$

competitive advantage over conipe's and others.” (ECF No. 1-1 at 8). This type
“confidential information” could qualify as‘@rade secret,” as defined by Californ
Civil Code section 3426.1(d). The Court firttiat Plaintiff's sixth claim, as allege
amounts to “restating a trade sesregim as something elseSilvacq 184 Cal. App

4th 210 at 240. The “nucleus of facts’ Plaintiff's sixth claim is “based upon

misappropriation of a trade secretK.C. Multimedia 171 Cal. App. 4th at 95§
Silvacq 184 Cal. App. 4th at 236.

The fact that Plaintiff does not label itsonfidential information” as a trade

secret does not prevent CUT8Kplacement. Numerous ctaihave held that claim
alleging a former employee’s unfair usedifusiness’s “confidentieor “proprietary”
information in order to compete withahbusiness are displaced by the CUTSA,

SunPowerfor example, the plaintiff's former employees took “confidential ... and

confidential proprietary information,” ingtling “contact information, sales histori¢

potential new sales, status, market and lmssimnalysis, quotes, forecast analysis,
flow analysis, and project economics to a competit8uhPower2012 WL 6160472
at *1. In addition to a CUTSA clainthe plaintiff brought claims for breach

confidence, conversion, trespass to chattielgious interference with prospecti

der

SECIE
D

p Of

a
,

B,

S

economic advantage, common law unfair competition, and UCL unfair competition

The court dismissed each oé#e claims, reasoning that giaintiff had failed to allegg
facts demonstrating that it had a propertyredgein the “confidential” or “proprietary
information used by the defendants and fadldd to provide any case law support
the proposition that “California law ... recognizes a property right in non-trade
information.” Id. at *9-12 (internal quotation omittedee also, e.gFormFactor,

\1”4

for

SECre

2012 WL 2061520, at *14-15 (granting summary judgment on a breach of confidenc

-19 - 14-CV-2481-WQH (DHB)
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claim based on a former employee using thetiff's confidential information to hel
his new employer unfairly compete with the plaintiff because “CUTSA preempts
claims based on misappropriation of confiddmtiformation, regardless of whether t
information ultimately meets the statutory definition of a trade secké¢l)er, 2012

WL 13572, at *7 (Silvacoalso made clear that commianwv claims premised on the
wrongful taking of information that doesot qualify as a tras secret are also

OJ

othe
he

superceded, unless the plaintiff idensfisome law which confers property rights

protecting the information.”Mattel, 782 F. Supp. 2d at 987[(]he Court conclude

that UTSA supersedes claims based the misappropriation of confidential

information, whether or not that information meets the statutory definition of a
secret.”).

UvJ

trade

As inSunPowerPlaintiff has identified no property interest or other non-CUTSA

legal authority for which inay hold Defendant Aldava bée for allegedly using RHI’
confidential information tdenefit her new employemBancroft-Whitney v. Gler64

\*&4

Cal. 2d 327, 351-52 (1966) a@RB Business Servs., Inc. v. Lindsey & Newsom Glaim

Servs,.Inc., 83 Cal. App. 4th 409, 424 (2000) prdeino support for Plaintiff's sixt

-

claim for tortious interference with pnesctive economic advantage. Both cases

involved analysis of breach of fiduciary duty claims that allegedctima¢nt officers
of a corporation breached their fiduciaduties by sharing information with
competitor. See idat 424 (“While an officer of GAB[defendant] likewise used h

insider’s knowledge of employee skills andbsies to recruit vimed employees away

from the corporation he owed a fiduciary dtayand into jobs with the corporation

competitor.”);Bancroft-Whitney64 Cal. 2d at 351 (“We adf the view, however, that

such an unpublished list does constitute camfichl information and that an officer

a
is

S

Df

a corporation violates his trust if lmeveals it to a competitor for the purpose| of

enabling the solicitation of the corporatioaiaployees by the competitor”). Plaintiff

S

sixth claim, by contrast, is not one for breacfiduciary duty or premised on any dyty

Defendant Aldava had by virtue of daring her employment with Plaintiff.

- 20 - 14-CV-2481-WQH (DHB)
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The Court concludes that Plaintiff'sxgh claim for tortious interference with

prospective economic advaneg@s alleged, is displaced by the CUTSA. Defend:
motion to dismiss Plaintiff’s sixth claim is granted.
iv. Tenth Claim for Tortious Interference with
Prospective Economic Advantage Against Defendant
Ainsworth
Plaintiff's tenth claim for tortiousnterference with prospective econon
advantage against Defendant Ainsworlieges that “Ainsworth used RHI
confidential business information to gainfair and improper competitive advanta
that allowed him to identify, contact, asdlicit RHI clients withwhich he had worke
while working for RHI and rgarding open positions aboubich he had learned whi
working for RHI.” (ECF No. 1-1 at 22). &htiff alleges thateconomic relationship
between RHI and its clients aeily were disrupted, as Am®rth was able to explo
his knowledge of RHI's confidential businesirmation to convince RHI’s clients t
give their business to Ainsworth’s new employeid:
Plaintiff's tenth claim proceeds on the satimeory as Plaintiff's sixth claim, bt
Is brought against Defendant Ainsworth. As discussed in greater detail in reg
Plaintiff's sixth claim, the Court finds th&aintiff's tenth claim amounts to “restatif
a trade secrets claim as something el&ilvacq 184 Cal. App. 4th 210 at 240. T
“nucleus of facts” in Plaintiff's sixth eim is “based upon misappropriation of a trg

secret.”K.C. Multimedia 171 Cal. App. 4th at 958jlvacq 184 Cal. App. 4th at 236.

Plaintiff has identified no pperty interest or other non-CUTSA legal authority
which it may hold Defendant Ainsworth lialdtg using RHI's confidential informatio
to benefit her new employeSunPower2012 WL 6160472, at *9-12.

The Court concludes that Plaintiff'snia claim for tortious interference wit
prospective economic advaneg@s alleged, is displaced by the CUTSA. Defend:
motion to dismiss Plaintiff's tenth claim is granted.

v. Sixteenth Claim for Breach of Fiduciary Duty Against

-21 - 14-CV-2481-WQH (DHB)
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Defendant Sherman
Plaintiff's sixteenth claim for breach of fiduciary duty against Defen
Sherman alleges that Defendant Sherrhad a fiduciary duty “by virtue of he

leadership and supervisory position at RHI.(ECF No. 1-1 at 26). Plaintiff allege

Hant

11

174

S

that “Sherman was given and had accessfiormation about the strengths and

weaknesses, compensation packages bedefits, and particular needs 3
requirements of the RHI englees she supervised. Stwes also given and had accs
to RHI's confidential and proprietarinformation and business opportunities
accordance with the termstwr employment with RHISherman voluntarily accepte
the trust and confidence RHI had plagecher and in her integrity.”ld. at 26-27.

nd
PSS
in
2d

Plaintiff alleges that Defendant Sherntarached her fiduciary duty by “(1) spending

large amount of time away from the officedsfailing to develop RHI's business; a
(2) participating in a coordated scheme to resignld. at 27.
Neither of the alleged breaches of Defant Sherman’s fiduciary duty involv

the taking or use of an alleged trade seare&onfidential or proprietary information.

Nor is Defendant Shermarédleged fiduciary role badeon her access to propriets
or confidential informatiod. Defendant has failed to m@nstrate that this claim
based on “[tlhe misuse of ‘information’ &h “is not actionable unless it rises to
level of a trade secret under the CUTSA.” (ECF No. 9 at 6). The Court find
Plaintiff's first claim is not “based upomisappropriation of a trade secret” or
transparent attempt to evatthe strictures of CUTSA by séating a trade secrets cla
as something else.Silvacq 184 Cal. App. 4th at 236, 240.

The Court concludes that Plaintiff's sdenth claim for breach of fiduciary duty

is not displaced by the CUTSA. Defendants’ motion to dismiss Plaintiff's sixts
claim is denied.

3 Although Plaintiff alleges that Defdant Sherman was given access to ce

business information, Defendant Sherman’s alleéyediﬁdylduty and alleged breagh

of that duty are not alleged to relateDefendant Sherman’s access to that busi

information.
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C. Twenty-Second Claim for Unfair Competition

Defendant contends that Plaintiff's twgHirst claim for violation of the UCL
and twenty-second claim for unfair competitame duplicative. Plaintiff contends th
the two claims are distinct, with one brought under the UCL and the other b
under common law. Plaintiff contends thatlare alternative claims that would ent
Plaintiff to different damages.

Plaintiff's twenty-first claim is brought pauant to the UCL. Plaintiff's twenty
second claim is brought pursuant to coomraw. Under the UCL, “[p]revailing
plaintiffs are generally limited tmjunctive relief and restitution.’Cel-TechComm.,
Inc. v. Los Angeles Cellular Tel. C&0 Cal. 4th 163, 179 (1999). “Damages
available for common law unfair compediti ... [ijn contrast, damages are
available” under the UCLBank of the West v. Superior CquttCal. 4 th 1254, 1255
56 (1992). “A pleading that states a claim for relief must contain ... a short
statement of the claim showing that the pk¥ad entitled to relief.” Fed. R. Civ.
8(a)(2).

The Court finds that Plaintiff's twéy-first and twenty-second claims are 1
duplicative. These claims rely on the satieged wrongdoing, but the basis for wh
“the pleader is entitled to relief” differs. Fdel.Civ. P. 8(a)(2). The twenty-first clai
relies on the UCL, and theenty-second claim relies ¢cime common law. Defendant
motion to dismiss Plaintiff’'s twenty-second claim is denied.

V. Conclusion

IT ISHEREBY ORDERED that Defendantglotion to Dismiss (ECF No. 6) i

GRANTED in part and DENIED in part. Plaintiff's second, eighth, ninth, twe

thirteenth, fourteenth, fifteenth, seventeenth, and eighteenth claims for brea¢
contract and breaches of the implied cevat of good faith rad fair dealing are

DISMISSED only to the extent these clainegk to enforce Paragraph Thirteen of
employment agreements. Plaintiff's sieihd tenth claims are DISMISSED. Plaint

at
rouglt
tle

L\ 4

are

not

plair

0t
ch
m

S

S
fth,
hes
the
iff

may file a motion for leave to amend tt@mplaint, accompanied by a proposed first
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amended complaint, no later thidmrty (30) days from the date this Order is filed.

DATED: December 17, 2014

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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