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nternational Inc. v Ainsworth Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

ROBERT HALFINTERNATIONAL Case No.: 14cv2481-WQH (DHB)
INC.,
Plaintiff,|] ORDER:
V. (1) GRANTING IN PART AND
DENYING IN PART MOTION FOR
ERIC SHANE AINSWORTH, et al., PROTECTIVE ORDER [ECF No. 39];

Defendants. AND

(2) GRANTING MOTION TO

AND RELATED COUNTERCLAIM. MODIFY SCHEDULING ORDER
[ECF No. 43]

Pending before the Court is non-partytiR&taffing Companies, L.P.’s (“Roth
motion for protective order filed on May 2015. (ECF No. 39.) Plaintiff/Countg
Defendant Robert Half Internanal, Inc. (“RHI”) filed anopposition to Roth’s motion g
May 19, 2015, and Roth filed a reply RHI's opposition on May 22, 2015. (ECF N
46, 47.)

On June 2, 2015, the Court conducted aihgam Roth’s motion. Appearing befg
the Court were: Clayton Hix, Esg., counselRoth and Defendants/Counterclaimants |
Shane Ainsworth, Lisa Lynn Aldava, Seravlai Greenwood, Ruben D. Hernandez,
Deana H. Schweitzer, and Catherine S. Sherfoallectively, “Detndants”); and Rolan
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Juarez, Esq., and Mariana Algw, Esq., counsel for RHI. The Court deferred ruling
Roth’s motion for protective order to permdunsel to further meet and confer to atte

to resolve the issues raised in Roth’stioto concerning RHI's subpoena to Rothsed

ECF No. 52.) Pursuant to the Court’s order,June 23, 2015 Ro#nd RHI filed a Joint

Status Report outlining those aspects of ghbpoena to which an agreement has |
reached, and those aspects that renmaglispute. (ECF Nos. 58, 59.)

Having thoroughly considered the aformioned documents, and for the reas
set forth belowsee Part 111(A), Roth’s motion for protective order GRANTED in part
andDENIED in part.
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In addition, pursuant to Local Civikule 16.2, the Honorable William Q. Hayes

referred RHI’'s motion to anmel the scheduling order (EQ¥o. 43) to the undersigne
Magistrate Judge.Sée ECF No. 61 at 7:6-18.) For the reasons set forth bedga\RPart
[11(B), RHI's motion to amed the scheduling order GRANTED.
. BACKGROUND

RHI, a professional staffing servicesnfi specializing in recruiting and placir
temporary and permanent employees with clientsustomers of RHI, brings this laws
against six of its former employeeshav are nhow employed by Roth, one of RH
competitors. Although Roth is not a named defahdathis case, RHI alleges in the Fi
Amended Complaint that Roth has, over the sewf several years, threatened to pg

RHI's employees and “created a cultunéhere its employees disregard laws i

contractual obligations and the rules of faimgetition all in an effort to damage RHil.

! Roth and RHI's Joint Status Report @aets references to documents and depos
testimony designated as cordittial under the Court’'s Janua§, 2015 Protective Ordg
(ECF No. 21.) In conjuriomn with the Joint Status Report, RHI filed & parte
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application to file under seah unredacted copy of the Joint Status Report and suppjortive

documents. (ECF No. 56.)Good cause appearing, RHI&x parte application ig
GRANTED. The following items shall be filed uadseal: (1) the unredacted copy of
Joint Status Report; and (2) Exhibits Q ani $he Supplemental Declaration of Marig
Aguilar.
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Roth has lured dozens of RHI employees, thaber increasing dramatically in the last

year, to Roth’s Southern California offices(ECF No. 66 at { 2.)As against RHI’'s si)

7S

former employees named as Defendants indhs®, RHI alleges they have “engag|ed]

in

unfair, fraudulent, and unlawful competition frahee moment they decided to leave RHI.

They have purposefully deceived RHI clientg)didates, and employemsorder to enrich

themselves and Roth, and to damage RMHhe Defendants have dose in ways that

breached fiduciary duties, implied covenardggpress contractual terms, and the law.

These improper competitive tactics have emBleth’s companies to compete for clients

and customers at levels that would otheeabe unattainable without making the same

amount of significant expenditures of time and resourtade by RHI.” (d. at { 3.)
On April 7, 2015, RHI issued a subpodadoth, a non-party, commanding RotH

appear with certain documents at a May®15 deposition. Theubpoena contained 31

categories of deposition topics and 159uests for documents.RHI contends it

intentionally set the deposition for May 6, 2Gb%ensure it would have time following the

deposition to assess whether to moveatoend the Complainby the May 13, 201
deadline to seek leave to amend, as g fa the Court’s February 11, 2015 Scheduli
Order. (ECF No. 25.)
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On April 15, 2015, counsel for Rothn@ the Defendants/Counter-Claimants) sent

RHI's counsel a letter requesting to meatd confer regardingertain categories and

requests in the subpoena. Counsel for RidiRoth met in person on April 17, 2015. Rpth

maintains that RHI's counsel agreed taroa the scope of the subpoena but that RHI

failed to do so prior to Roth’s filing of itmotion for protective order. RHI contends Rpth

attempted to place the burden on RHI to suggmssions to the subpoena and to addy

Roth’s objections despite the gerlarature of those objections.

€SS

On April 20, 2015, Roth served formaljettions to the subpoena, many of whijch

were not addressed in the April 15 letter @ April 17 meet and confer. RHI claims thée

objections caused confusion because it “n@iscertain which objections it was supposed

to address—the objections in the prior lettea fwortion of the subpoa or each and evefy
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one of the objections served on A@0th.” (ECF No. 46 at 8:15-18.)
On May 1, 2015, Roth’sauinsel advised RHI's counsel that Roth would no

appearing at the deposition scheduled for MaiR6th proceeded taé¢ the instant motiomn

for protective order on May 4, 2015, despsime discussion between counsel about

coordinating a joint briefing schedule.

Roth argues in its motion for protectiveder that RHI's subpoena, when viewed in

its entirety, is grossly overbroad and undblydensome, particularlyecause Roth is

non-party entitled to extra protection from the GouRoth also contends the subpoen

improper because RHI is seeking infotma unrelated to this lawsuit for an

a

ia is

“anticompetitive purpose,” namely, to obtaimndidential and proprietary documents from

a key competitor in the marketplades.,, Roth. According to Roth, such informati

includes all of Roth’s documents relatedR#ll, the Defendantand other former RHI

employees, and Roth’s businesagtices, clients, and candidateRoth also argues th
the subpoena improperly requests (1) irrelevaftrmation regaraig the solicitation o

Roth’s non-party employees and Roth’s gahbusiness practices and operations; (2

ol

At
f
) all

documents regarding Defendants’ employment with Roth; (3) all documents regardir

Roth’s clients and employeeraidates; and (4) informaticsbout all revenue generat

by Defendants for Roth. Roth concedes thatis some discoverablnformation in itg

ed

possession, but Roth maintathst the scope of the subpoena is so burdensome that th

entire subpoena should be quashed and Réllld be required to issue a new, narrowly-

drawn subpoena. Roth contends it cannotrbeEgcomply with the subpoena until it knows

whether it will be withdrawn, quashed, or limited.
RHI contends Roth has failed to complittwa lawfully served subpoena, failed

propose any solutions to RHI's counsel to @ddrRoth’s objections, and failed to sat

to

sfy

2 Roth also argued in its motion that defirterms in the subpoena included attorneys

and, thus, implicated the attey-client privilege and workroduct doctrine. Howeverr,

after further meet and confer efforts follog the June 2, 2015 hearing, Roth and RHI

have reached an agreementdsolve this issue.S¢e ECF No. 58-1 at 2.)
4
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its burden of showing that the subpoena sihdad quashed in its entirety. RHI furth
contends that the subpoena seeks reledianovery, including documents and testimg
concerning: (1) the solicitation of RHI's dhitss and candidates; (2) the recruitment
solicitation of RHI's employees, includingpefendants; (3) information regardi
Defendants’ employment at Roth; (4) RHI@nfidential information; (5) Roth’s busine
practices, policies, and procedupestinent to the claims ithis case; and (6) damagq

RHI contends it expressed during the Early Neutral Evaluation Conference “that it

be looking to investigate Roth with the poskiyiof adding the comany as a defendant.

(ECF No. 46 at 6:10-11.) RHIfier contends discovery hasphecated Rothas a sourc

for documents responsive to RHI's discovery requests to DefendemisDefendants

directed RHI to seek certain documentsnfr&koth. RHI responds to Roth’s burd
objection on grounds that Roth provides no emik to support the objection. RHI a
argues that the fact it competesgh Roth in the marketplades not immunize Roth fro
the discovery process. In sum, RHI contends that “Roth’s participation in or ratifi
of . . . Defendants’ acts has yet to be fully discovered and igpeipsource of discove
in this case, regardless of whether Roth tumisto be a witness @nother defendant
(Id. at 7:15-18.)
lI. LEGAL STANDARDS

Rule 26 of the Federal Rules of Civil Procedure provides:

Unless otherwise limited by court ordére scope of discovery is as follows:
Parties may obtain discawe regarding any nonprivileged matter that is
relevant to any party’s &im or defense . ... For good cause, the court may
order discovery of any niar relevant to the sulgt matter involved in the
action. Relevant information need nbé admissible at the trial if the
discovery appears reasonably calculatdddd to the discovery of admissible
evidence.

FED. R.Civ. P. 26(b)(2).

er
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Rule 26 authorizes the Court, uponh@wing of good cause, to issue an ordefr to

“any person from whom discovery is sought to protect [that] person from annoyan
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embarrassment, oppressionumdue burden or expense.Ed:R. Civ. P. 26(c)(1). The

Court’'s order may, among other things, forthid discovery; “forbid[] inquiry into certai

matters, or limit[] the scope of disclosure discovery to certain matters”; or “require|]

that a trade secret, or other confidentiaéegsh, development, or commercial information

not be revealed, or be revealed only in a specified wagn. . Civ. P. 26(c)(1)(A), (D),
(G).

“A party or attorney responsible fossuing and serving aulspoena must take

reasonable steps to avoid imposing undueldruror expense on a person subject tg the

subpoena. The court for the district wherenptance is required must enforce this d

uty

and impose an appropriate sanction--whichy include lost earnings and reasonable

attorney’s fees--on a party or attey who fails to comply.” Ed. R.Civ.P. 45(c)(1). “On

timely motion, the issuing court must quash adify a subpoena that . . . fails to allow a

reasonable time to comply [or] . . . subjects a person to undue burdep.R.ECiv. P.
45(c)(3)(A)(1), (iv). In addition, the Courhay quash or modify subpoena that requirg
“disclosing a trade secret or other coefitial research, development, or commer
information.” FD. R.Civ. P. 45(c)(3)(B)(i).

“On a motion to quash a subpoena, thevimg party has thburden of persuasig
under Rule 45(c)(3), but the party issuinggbbpoena must demonstrate that the disco
sought is relevant."Chevron Corp. v. Donziger, No. 12-mc-80237 CRB (NC), 2013 U.
Dist. LEXIS 119622, at *13 (N.DCal. Aug. 22, 2013) (citingON Corp. |P Holdings,
LLCv. T-Mobile USA, Inc., No. 12-cv-080082-LHK (PSG2012 U.S. Dist. LEXIS 76461
at *1 (N.D. Cal. June 1, 2012)). “[l]f the sought-after documents are not releva
calculated to lead to the dis@y of admissible evidence, thany burden whatsoever
imposed . . . would bBy definition ‘undue.” Compag Computer Corp. v. Packard Bell
Elecs,, Inc., 163 F.R.D. 329, 335-36 (N.D. Cal. 1995).

“[T]he word ‘non-party’ serves as a constant reminder of the reasons fg
limitations that characterizéhird-party’ discovery.” Dart Indus. Co. v. Westwood Chem.
Co., 649 F.2d 646, 649 (9th Cir. 1980) (citations omitted). The Ninth Circuit “do€
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favor unnecessarily burdening nonparties widtdvery requests,” ands a result, “[nJont

parties deserve extra protection from the courtsiin v. Nuvasive, Inc., No. 11cv1370¢

DMS (NLS), 2011 U.S. Dist. LEXIS 96878, at *6 (S.D. Cal. A@g, 2011) (citingHigh

Tech Med. Instrumentation, Inc. v. New Image Indus,, Inc., 161 F.R.D. 86, 88 (N.D. Cal.

1995));see also FeD. R. Civ. P. 45(d)(2)(B)(ii) (court order compelling compliance w
subpoena following objections by non-partyush protect a person who is neither a p
nor a party’s officer from significant expense resulting from compliance.”).

lll. ANALYSIS

A. Roth’s Motion for Protective Order

As an initial matter, the Court considd®eth’s request that the Court quash
subpoena in its entirety aridrce RHI to issue a new, mawed subpoena. The Col
agrees with Roth that the subpoena, asidsis overbroad and seeks information beyf
the scope of discovery permissible under Rifle Indeed, the subpoena seeks, in [
part, discovery that goes beyond the clamndefenses of the parties, butpatential
claims by RHI against RothThe Court does not find good cause under Rule 26(b)(
expand the scope of discoveryaioy matter relevant to the sabj matter of this lawsui
Rather, discovery should be limited to the claensl defenses of thgarties. Roth, as
non-party, is deserving of special prates from the Court, @d the Court does n(
condone RHI's admitted attempt to utilizeetsubpoena process as a means to g

evidence against Roth in order to detemnwhether to name Roth as a defenddsge

Micro Motion, Inc. v. Kane Steel Co., Inc., 894 F.2d 1318, 1327 (Fed. Cir. 1990) (“T

discovery rules are designed to assist a garprove a claim itgasonably believes to |

viablewithout discovery, not to find out if it has any badsr a claim.” (citations omitted)).

As the Court advised RHI's counsel during fhume 2 hearing, the information sough
the subpoena should be focused on RHI'sttdaagainst the named Defendants, and
on potential claims against Roth.S¢e ECF No. 54 at 19:19-20IThe Court does fing
that because Roth is a nonparty that the sobpkescovery does need to be limited to
applicable claims and defenses in thistion . . . [and] thesubpoena needs to

7
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dramatically narrowed ta manageable level.”).)

Notwithstanding the foregoing, the Coul¢clines to quash the subpoena in
entirety. First, Roth admits it has discoverable information. Second, counsel have
diligently to significantly narrow the scop# the subpoena by agreeing to numer
limitations and exclusions.S¢e ECF No. 58-1.) The Court’s gbof promoting efficiency
in the discovery process is fostered by adding the remaining disputes rather t
requiring RHI to prepare a new subpoena, whnolild then likely be met with objectiof

from Roth, another discovery motion,cadelayed completion of discovery.

Next, the Court considers the disputgargling the definitions of “CLIENTS” and

“CANDIDATES.”® During the meet and confer prese RHI proposed that these ter
be limited to “the clientsrad candidates Defendants workedhyhad contact with, or ha
confidential information about (to the exteneylremember) as part of their job duties
RHI.” (ECF No. 58 at 3:18-21.) Roth a&gs this limitation satisfies its concer
However, RHI is now backtracking from its nygroposal, arguing that by narrowing th
terms in such a manner, “RMill not be able to determeéwhether Defendants are telli
the truth and/or have accurate recollectisdien they identified the former RHI clien
and candidates they are now wadkiwith at Roth. RHI would bforced to rely solely o
Defendants’ memories for the information resjag which RHI clients and candidates th
now work with at Roth—sombking that has already been iasue in the litigation.” Il.
at 3:23-4:1.) Rather than move forward wtthown proposal, RHI instead proposes 1
Roth create a list of the names and candidedes of the Defendants have worked Vv

and/or had contact with since joining Ro#imd RHI would create a similar list of thg

8 The subpoena defines “CLIENT” as “aRERSON that any of the DEFENDANT

worked with, were privy to CONFIDENAL INFORMATION about, or for whom an
of the RHI offices performs or has performed s&¥s in the course of its business.” (E
No. 46-2 at 7.) The subpoena defilf€ANDIDATE” as “any PERSON who was or
registered for placement by an RHI office wierton a temporary, contract or direct I
basis.” (d.)
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clients and candidates Defendantorked with and/or hadatact with while employed at

RHI. RHI further proposes thedists be designated for atteys’ eyes only pursuant

the Protective Order, and it contends thi peoposal will permit RHto determine which

of its clients and candates are now working with Defendants at Roth. Roth opposes

new proposal: “Roth does not agree to produceraplete client lisin exchange for a

limitation of these definitions. If the Court iimed to keep these broad definitions intact,

Roth would prefer to attempd comply with requests thaiclude them in good faith.”l d.
at 2:23-26.)

The Court declines to adopt RHI'swest proposal requiring RHI and Roth

to

exchange client listsetween counsel. First, RHI's piagal is based on an unreasonable

concern that Defendants cannot be trusted tgpépwith their discovery obligations. The

only evidence suggesting cause for conceismgle instance where one Defendant

did

not disclose in her interrogatory responseral@ate with whom she worked while at Roth

but later identified that candidate duringr leeeposition. Howewe the Court is not

convinced this was anything more than anrsigit, as this Defendant readily disclosed

the candidate’s name during the depositiordolts not appear the interrogatory respq
was intended to deceive or provide an mptete response. Antdmay not have eve
been incomplete. The interrogatory pesse was made on Mar@23, 2015, while th
deposition did not occur until June 3, 2015. W' say that this Defendant’s work w

this particular candidate did not commencerafézvice of the inteagatory response? Tl

record before the Court does not indicatat tRHI's counsel inqui into this potential

inconsistency during the June 3 depositiand the Court is not willing to assign
improper motive based on this ambiguous evidedaus, RHI's entire proposal is bas
on an unfounded concern that Defendants cabedtusted. But # federal discover
rules are based on the understanding thatriy pall dutifully comply with discovery
obligations, and there is always the potential th party might not disclose all relevg
discoverable information. While there areqedures in place to promote compliareg. (
a party’s duty to supplement disclosures and discovery respeesEsp. R.Civ. P. 26(e);

9
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the Court’s authority to imposanctions for discovery abusese FED. R.Civ. P. 37), the
Court is not willing to impose an additionalirden on Roth, a non-pgrtas a means t
ensure the thoroughness offBredants’ discovery responselsloreover, RHI'sclient list
proposal would be subject to the same issugust. That is, caRHI be confident tha
Roth’s client list is complete? RHI woulsk in the same position regardless of wh

proposal is adopted. Thus, the Court fitllat RHI's subpoena should be modified

o

t
lich

as

suggested by RHI's initial propgal, namely, limiting the definitions of clients and

candidates to “the clients andndidates Defendants workedtwhad contact with, or ha
confidential information about (to the extenéyiremember) as part of their job duties
RHI.”

The Court next considers the specdisputed deposition categories and docun
requests:

1. Category Nos. 1-6

Category Nos. 1-6 seek information regagdthe solicitation, recruitment, and
hiring of Defendants by Roth, includingfammation Roth had garding Defendants
employment agreement with RHI. (ECF NB®2-2 at 8-9.) Following meet and con
efforts, RHI proposed modifying the categari® focus on the solicitation, recruitme
and/or hiring of Defendante Roth? (ECF No. 58-2 at 2.) RItontends this modificatio

will “focus on the Defendants and theirlisdation to Roth, which could include

solicitation by some or all dhe Defendants themselves.” (ECF No. 58 at 5:8-9.)
Roth contends these requests, evenadifrad, are anticompéive and not relevar

to the parties’ claims or defenses. Rathintains the issues ithis case are wheth

Defendants (1) brought RHI confidential information to Roth and used it to unlay

solicit RHI employer and applicant custorsierand/or (2) unlawfully solicited RH

4 Throughout this Order the Court will agaé RHI’'s categorieand requests utilizin
RHI's proposed limitations or modifications rather than the original, substar
overbroad language the subpoena.

10
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employees (in the specific instances identifrethe complaint). Roth contends Categ
Nos. 1-6, as well as Category Nos. 7-2dan be boiled down to three requests
testimony on those issues,” an@ttfiRoth’s recruiting practiceand strategies are not
issue.” Specifically, Roth prases the following categories in lieu of Category Nos. 1
(1) Defendants’ possession of RHI's confidahinformation; (2) Defendants’ use

RHI's confidential information to solicit itemployer and applicant customers for

benefit of Roth; and (3) the specific instanoésinlawful recruitment of RHI employe
identified in the complaint(ECF No. 58-2 at 2.)

The Court agrees with Roth that théiseee proposed categasiare proper mattef

for RHI to inquire into durindroth’s deposition as they adeected towards RHI’s claim
against Defendants. However, Roth’'s msgl is too narrow. RHI should also
permitted to inquire into communicationstween each Defendant and Roth during
solicitation, recruitment, and/or hiring proce3$ie Court agrees wifRHI that it is entitleg
“to know what Defendants told Roth duritige hiring process about RHI's confident
information and employees—something Roth’'sgasal would not necessarily captur
(ECF No. 58 at 6:5-7.) However, Roth’s imtal responses to this information are
relevant to the claims agatridefendants, and RHI is theogé not entitled to inquire int
this topic.

2. Category Nos. 9-14

Category Nos. 9-14 seek informati@oncerning the terms and conditions
Defendants’ employment with Roth, includitigir respective compsation packages, jg
duties, offer letters, and enggiment agreements. (ECF No. 39-2 at 9-10.) During
meet and confer process, fhaaties relied on the same arguntsethey made in connectic
with Category Nos. 1-6. In addition, RHbw argues that thertes and conditions @

Defendants’ employment with Rot$ relevant for two reasons:

First, RHI believes that Rlo was able to make offe to certain Defendants
and provide them with certain terrhscause it received RHI's confidential
business information from one of the Ded@nts. For example, RHI contends

11
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that Aldava provided Roth RHI's confidential information to allow it to

fashion offers to Sherman and Greenwood. Moreover, RHI believes that

Ainsworth may have engagedsimilar activity in an effort to get Hernandez

to join him at Roth. Semd, RHI needs to know iing of the job offers were

contingent or otherwiskbased on one of the Defemds providing Roth with

RHI's confidential information. RHI rezls to know how Roth formulated and

communicated the terms of each Defaritdgposition to Defendants and what

if, anything, any of the Defendants said in reply.

(ECF No. 58 at 6:14-24.)

The Court believes RHI haseqglately demonstrated the relevance of the requ
information. RHI shall not be precluded fmanquiring into the terms and conditions
Defendants’ employment with Roth.

3. Category Nos. 18 and 22

Category No. 18 seeks Roth’s business prastior business strategies relates
recruiting Defendants from RHIltaough RHI agreed to limit thcategory to the recruitir
of Defendants. (ECF No. 58-2 at 4Qategory No. 22 seeks information about
strategy, plan, or intention by Roth tacts on recruiting RHI employees, although R
agreed to limit the category to the recruiting of Defendants.a( 6.)

During the meet and confer process, fiheties relied on the same arguments 1
made in connection with Category Nos. 146.addition, RHI now argues that Categt
Nos. 18 and 22, as modified, are relevastause although “Roth is not a party, eac
the six Defendants were recrutand left RHI's employ withia short period of time. RH
does not believes this is a coitence whether at the solenldig of Defendants’ recruitme
or with Roth’s involvementMoreover, RHI believes thatélDefendants’ recruitment mq
have had to do with their knoadge of and access to RHEsnfidential information.’
(ECF No. 58 at 7:20-24.) RHI fumer contends that in additidm the specific instances
unlawful recruitment alleged in the complaint;should also be permitted to ask a R
deponent questions regarding how the other Defendants came to Roth. Documé
not tell RHI if Roth recruiteddefendants because they oraipresented that they hac
book of business, access to specific clientsamdidates, or would be able to convil
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other RHI employees to makeetlmove. Such information important to RHI's case|
(Id. at 8:1-5.)

The Court finds that Roth’s business wgges, plans, and intentions to rec
Defendants, assuming such infation exists, are not relevaotthe claims and defens
in this case. RHI islready entitled to inquire into \@h Defendants may have told Rc
during the hiring process about RHI'srgidential information and employeeSee supra
Part lI(A)(1). Thus, to the extent Categdyo. 18 seeks information about Roth’s hir
of Defendants, that information is alreadyered by a sepaecategory. Category N
18 is duplicative in this respect. Moreover tfike business plan, strategies, and intent
are not relevant to the claims against Defnts. Based on the current stage of
pleadings, Roth’s purposes in higi Defendants are irrelevant.

Accordingly, except for the area dRoth’s actual hiring process regardi
Defendants and the tesmand conditions of Defendantshployment with Roth, the Coy
finds that RHI is not entitled to question tR@ representative concerning the to
identified in Category Nos. 18 and 22.

4. Category No. 19 and Request No. 154

Category No. 19 seeks Roth’s business prastor business strategies relates
hiring employees who have signed agreemwiitstheir prior employers that contain po
termination obligations, although RHI has agreed to limit the category to Deferidan

whether Roth had in place practices or stra®¢p ensure that Defendants did not vio

their agreements with RHI. (ECF No. 58-53t Request No. 154 seeks all Roth polici

procedures, practices, or requirements rafgror relating to the hiring of employe
bound by a non-competition, nonksdation, or non-disclos®e agreement, although R
has agreed to limit the request to Defendaniis. af 20.)

RHI contends that “[tjl@gsnony and related documentsgarding how Roth dea
with the fact that each dhe Defendants had an employmagreement with RHI thg
contains post-termination obligations goes whikart of RHI's case. The question is w
did Roth do if anything to inform the Defenda that they were bound by agreements

13
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RHI and, more importantly, how the Defendamacted to those instructions.” (ECF No.
58 at 8:14-19.) RHI contends that at least oh#he Defendants represented to Roth fthat
she was not subject to any post-terminatiore@gent with a previous employer, and that

a Roth employee told another Defendant thatreight not have to provide Roth with her
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RHI employment agreement given that Ratteady knew what RHI's agreement log

like. RHI further contends fdoes not know what, if anythg Roth did after those forms

were completed, whether thénet Defendants ever executeah#ar forms, or whether an
additional procedures were regpd. RHI should be able to question a Roth deponent §
its processes for checking ondareviewing Defendants’ agements with their forme
employees. RHI needs to know if the Defemdawere told by Roth to abide by th
agreement, what exactly they wereldtoand whether Defelants ignored thog
instructions.” (d. at 8:25-9:5.)

The Court agrees with RHI that testimanyd documents regarding what Roth {
Defendants about their agreements with |RBl relevant to RHI's claims again
Defendants for breach of contract and untampetition. RHI is permitted to obtg

testimony and documents from Roth regarddefendants’ employment agreements V|

ks

Y
hboult

;
Dir

e

old

St

n
Uith

RHI including any representations by DefenddaotRoth about those agreements (or lack

thereof), whether Roth had discussionghwor provided instruction to Defendar
concerning those agreements, and Defendargporeses to such instruction. Howey
Category No. 19 and Request No. 154, evemadified by RHI, go beyond this releva
and discoverable informationRHI is also seeking to knowhether Roth’s interaction
with Defendants occurred as paftRoth’s general business ptiaes or strategy. This
not relevant to the claims or defenses inlétvesuit. RHI also seeks to discover how R
responded to representationsdedy Defendants. Unless Rathiesponse consisted
some further discussion or instruction tof@wlants, Roth’s internal response to
information provided by Deferaohts is not discoverable.

111

111

14

14cv2481-WQH (DHB)

1ts
er,
Nt
s

S
oth
of
the




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

5. Category No. 23
Category No. 23 seeks to discover any siigtplan, or intention by Roth to focus
on recruiting RHI's employees, although RHI haseag to modify the category to inclugde
any strategy, plan, or intentidsy Defendants to obtain or provide RHI's confidential
information or any other RHI daments to Roth or to use such information for Roth’s
benefits. (ECF No. 58-2 at 6-7.)

During the meet and confer process, pheties relied on the same arguments they

made in connection with CategoNos. 1-6. In addition, Roth argued that it is imprgper
and unnecessary to ask Roth what Defendast® thinking, and that RHI should ask
Defendants rather than RotliRHI responded that the categasks for more than what
Defendants were thinking anelven if it did not, “whether Defendants told their emplgyer
what they were thinking on thisategory is relevant inforation, which RHI should b
allowed to test Defendants’ plasition testimony against.”ld. at 7.)
Obviously, to the extent Defendants did ddclose to Roth any strategy, plan, or
intention to provide RHI's coidential information or other RHI documents to Roth of to

use such information for Roth’s benefit, Retbuld not be required tisclose informatior

—

it never obtained. Howevgethis category, asodified by RHI, is reevant to Defendants
actions and RHI's claims against them. Te éxtent Defendants exgssed their strategy,
plan, or intention to Roth, Roth is requiréo disclose this information during the
deposition. In addition, if Roth became awaf®efendants’ strategy, plan, or intentians
through means other than by dasure from Defendants, Rothrequired to disclose thjs
information.

6. Category No. 24, Request Nos. 158nd Proposed New Category No. 160

Category No. 24 and Request No. 156 seskimony and docuemts concerning
th

its existing and prospectivdients and candidategjthough RHI has agreed to limit the

Roth’s policies, procedures, practices, auieements for documenting its contacts W

category and request to Roth’s policiggpcedures, practicesyr requirements for

documenting its contacts with Roth’s existimglgprospective clients and candidates infthe

15
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divisions or departments whe Defendants work(ed)ld( at 8, 21.)

RHI contends this information is “agd at understanding hote test whether
Defendant or other deponent bging truthful when and if they state that a clienf
candidate was previously, i.e. before the applicable Defeldaaime employed, a clig
or candidate at Roth.”Id. at 8, 21-22.) RHI also comtds the information is releva
because one of Defendants’ defenses td’RRElaim that Defendants unlawfully us

RHI's confidential information to solicit RHI'slients and candidatestizat the solicitatior

was not wrongful because the dliieor candidate had previously worked for Roth. (B

No. 58 at 10:20-25.) RHI furtheontends that “whether or not the clients and candic
at issue were Roth clientsich candidates prior tbefendants’ arrival at the company
clearly related to the case regardless of whiaihaot it constitutesiformation regarding
Roth’s business practices.Td( at 11:3-6)

In an effort to calm Roth’s concetnRHI has proposed a wedocument reques
Request No. 160, which seeks documents safftdio show Roth’s prior business histg
with any client or candidatiat Defendants are working wijtivorked with, or have mag
contact with at Roth and that Roth conterid#id business with prior to the date it hir|
the applicable Defendants. (ECF No. 58-2&) Roth initially objected to this propos
request on grounds that it was not included endhginal subpoena, but it later agreeg
respond to Request No. 160 if ifisited to the clients and caruldites at issue in the ca
(Id.) RHI agreed on the condition that an a&gnent regarding the verification of clier
and candidates coulzk reached.1d.)

Roth’s policies, procedures, practicesrequirements for documenting its conte
with its existing and prospectiwtients and candidates, evedimited to the divisions 0
departments where Defendantsriyds unduly intrusive of a non-party competitor. T
Court elects to substitute proposed Retju¢o. 160 in place of Category No. 24 3
Request No. 156. Moreover,etlfCourt has already resolved the dispute regardin
verification of cliens and candidatesee supra Part IlI(A). Roth shall respond to Requ
No. 160.
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7. Category No. 29

Category No. 29 seeks testimony conasy the procedures and processes

undertaken by Roth to confirm that it and nahéts current and former employees are in

possession of RHI's confidential informai or any other RHI documents, although RHI

has agreed to limit the caary to the procedures andopesses undertaken by Roth to

confirm that it and none of its current and fememployees are, as a result of Defendants’

conduct, in possession of RHI's confidentiadormation or any other RHI documen
(ECF No. 58-2 at 8-9.)

RHI contends it is entitled to investigateatier any of its confidential information

fs.

or other documents were provitey Defendants to Roth and atfRoth has done to ensyre

it is not in possession of such informationd. @t 9.) RHI furthercontends it “needs to

know that Roth has confirmed that the edahtial information Déendants took from it i
not on Roth’s system.” (ECF No. 58 at 12:9-10.)
The Court finds Category No. 29 to beluty intrusive. RHlhas not shown why

)

t

should be permitted taquire into Roth’s procedurea@processes. Although knowledge

of which RHI documents wengrovided by Defendants to Roth is plainly relevant,
inquiry can be answered by requiring Roth to produce all RHI documents it obtaine
Defendants. This modificain avoids imposing on Roth, a non-party, the burde
explaining to a competitor its internal procees and processes, @vhthose procedurg
and processes are not relevant to the claigagnst Defendants. The Court disagrees
RHI as to the relevancy of ‘wat Roth has done to ensure it is not in possession @
[RHI] information.” (ECF No. 58-2 at 9.)

Accordingly, RHI shall not be permitteto question a Roth deponent about
information requested in Category No. 29stéad, Roth shall produce all RHI docume
(confidential or otherwise) in its possession, custody, or control that it obtained
Defendants. In addition, to the extenttiRobtained RHI documés from Defendants by
those documents are no longer in Roth’'s pessa, custody, ocontrol, RHI will be
permitted to ask a Roth deponent to identifglrsdocuments. Inquiry into what Roth ¢
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with the documents to make them no longeRath’s possession, custody, or control is
permitted.
8. Category No. 31 and Request No. 159

not

Category No. 31 and Request No. 159 seek testimony and documents concelning

revenue generated for Rolly Defendants, although RHI f©iaagreed to limit them to

revenue generadefor Roth by Defendants Greenwoddernandez, and Sherman, and

revenue geneted for Roth by Defendants AinswortAldava, and Scheitzer for any
clients or candidatesId; at 10, 22.)

Roth agrees to provide revenue inforroatrelated to the clregs and candidates
Issue in this case. Thus, there is no disputie respect to revenuaformation generate

by Defendants Ainsworth, Aldava, and Sciteer. However, Roth objects to providi

at
d

g

all revenue information gersted by Defendants Greenwodtkernandez, and Sherman.

As to these three Defendants, RHI claimsrfeMenue information is needed “because RHI

is claiming damages based on the value efd@mployees it lost as the result of certain

Defendants’ conduct.”lq. at 10.) Roth contends revenue that is not tied to the client

S an(

candidates at issue is too speculative teebeverable under RHI's theory that recoverable

damages include the value@éfendants’ employment.

The Court finds that this discovery shouiak, all six Defendants, be limited to t
clients and candidates at issue. Roth ison-party competitor dRHI and the Court i
concerned that requiring it to produce r@enue generated lefendants Greenwoo
Hernandez, and Sherman properly invades into Roth’s confidential busin

information. While the Court recognizes th&ewance of the information, the Court a

concludes that it is based on speculaticat tievenue generatday certain Defendants

while at Roth would have been obtainedR&tl had those Defendants remained at RHI.

Numerous factors could influence the amaefievenue generatehcluding Defendants

use of Roth’s proprietary business inforroatior trade secrets that would have been

unavailable to them had they never joinedRoGiven the specuige nature of this

information, the Court finds that protection from disclosure is approprisde FED. R.

18
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Civ. P.26(c)(1)(G) (authorizing protége order “requiring that trade secret or oth
confidential research, dewgment, or commercial inforrtian not be revealed or |
revealed only in apecified way.”).

Accordingly, the Court modifies @agory No. 31 and Request No. 159 to
limited to revenue generated by Defendants for any clamscandidates at issue in t
case.

9. Proposed New Category N 32 and Request Nos. 74-79

Request Nos. 74-79 seek all documerdgferring or relai)g to Defendants
employment with Roth, including, but ndimited to, each Defendants’ resun
applications for employment, personnel fijeb offer, performance expectations, |j
description, job duties, ardbcuments relating to Defendants’ compensation bonuse
benefits. (ECF No. 58-2 at 16.) Rothtimlly objected to the use of the phrase °
documents,” so RHI proposed limiting thequests to each Defendants’ resu
application for employment, personnel filpb offer, performance expectations, |
description, job duties, andocuments sufficient to reftt Defendants’ compensati
bonuses and benefitsldy)

Roth agrees to produce these documeittsame exception. Roth argues the phr
“benefits” is ambiguous and irrelevant anattibefendants’ and Roth’s privacy righ
outweigh any relevanceld( at 16-17.) RHI contends (Defendants’ benefits “have tf
same relevance as any otharantive that may have been usedntice the Defendants
join Roth”; (2) Roth waived its ambiguitynd privacy objections by not asserting then
its formal objections; and (3) any privacy cem is cured by the Protective Order iss
in this case. (ECF No. 58 85:11-24.) The Court agrees with RHI. The term “bene
is not ambiguous in the context of the spediypes of documentequested by RHI, an
any privacy concerns can be protected bsigieting the benefits documents pursuar

the Protective Order. Moreover, Roth wadvthese objections. Finally, Defendar

benefits package is relevant in that it istpd the compensatiopackage offered to ea¢

Defendant, and such informati@reasonably calculated to have had at least some if
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on Defendants’ decision to leave RHlI.

Accordingly, Roth shall produce all docanis responsive to Category Nos. 74

as limited by RHI to include each Defendamach Defendants’ reme, application fof

employment, personnel file, job offer, performance expects, job description, jo
duties, and documents sufficient to eefl Defendants’ compensation bonuses
benefits

10. Proposed New Category Nos. 3hd 34, and Request Nos. 80-100 ar
101-124

Request Nos. 80-100 sedkdncuments regarding certaitHl clients that RHI has
through investigationrad discovery in this case, detenad that Defendants interact
with since becoming employed by Roth, inchuglibut not limited to communications w
the clients’ employees, files, contracts, pihmarketing materialgricing information,
and term sheets. (ECF No. 39-2 at 27-31.}hRdtially objected to the use of the phrd
“all documents,” so RHI proposed limiting the requests to the following categor
documents: communications with the clientsmployees, files, contracts, pitch
marketing materials, pricing information (bifites), hourly rates, i@ sheets, placeme

records, placement requests, placement tahs, invoices, commission information, a

5 RHI proposed a new category of defios testimony, Category No. 32, as
compromise to Roth’s objection to the phrase “all documeng&é ECF No. 58-2 at 11
RHI contends Roth has refused to provide $ipecific names of documents that RH
seeking in connection with Request Nos.724-and that the proposed deposition cates
will allow RHI to identify those documents thaay not be included in the specific list
documents identified by Roth. However, R#bvides no authority for the position thg
non-party witnessif., Roth) should be required to identify for a paitg.( RHI) what

79,

and

1Se
es o
0,

nt

nd

a
)
| is
jory
of
ta

types of documents that party should include in its subpoena to the non-party. In additic

RHI does not need to know the exact naméhefdocuments contained in, for exam|
Defendants’ Roth personnel filédProduction of the personnel file sufficient. Roth hal
agreed in good faith to produce the documdmas fall within the general categories
documents requested by RHI. Finally, the jmsga new category ot necessary becau
RHI is already permitted to inquire intthe terms and conditie of Defendants
employment with Roth in connection with Category Nos. 9-8ee supra Part 111(A)(2).
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related documents. (B No. 58-2 at 17.)

Request Nos. 101-124 seek all docutsemcluding communications, regardi
RHI candidates that Defendants interactdith wince becoming employed by Roth. (E
No. 39-2 at 31-33.) Again, Roth initially objeckto the use of thghrase “all documents
so RHI proposed limiting the requests to tbkkowing categories of documents regard
candidates: communications with the candidates, files, contracts, resumes, qualifi
pricing information (bill rates), hourly rategerm sheets, placement records, placer
requests, placement fees, bills, invoices, cassian information, rad related document
(ECF No. 58-2 at 18-19.)

Roth objected to producing documentgessive to RHI's modified requests on |

basis that “[ijn response to Defendants’ doemt requests, RHI fesed to produce thes

ng
CF

ng
catiol

nent

S.

he

e

same types of records contained in ikicroJ system regarding these sa][me
i

clients/candidates. If RHI agrees to prodtleem, Roth will do the sae. Can't have
both ways.” (d. at 17, 19.) RHI responded by mgt that it has not refused to prodt
MicroJ records but that it had made ovedth objections to Defendants’ requests
which counsel could meend confer, and Defendants hadt proposed any limitatior
like RHI has done. Roth respomtdéDefendants agree to limit their request for Mic
records in the same wayg you have limited the request ahoifethat is ok with you, the
we have a deal.”ld. at 17.) Counsel the argued whettieir meet and confer over RHI
subpoena to Roth was an appropriate formeet and confer ov®efendants’ documert
requests to RHI.

As it stands, Roth has made no objectmthe relevancy of the documents sol
in Request Nos. 80-124, as mioetl by RHI. The Court appreates that theris a disputg

over potentially similar documefitsought by Defendants from RHI. However, R

6 Without the benefit of reviewing Defendahtequests to RHI, RHI's objections
those requests, or any briefing on that digptite Court cannot conclude that Defenda
requests are the same as RHI's requests to. Rbiis is especially true given that R
appears to have demonstrateifiedences in the requestsSe¢ ECF No. 58 at 17:22-28.)
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cannot use that dispute, over which no adeguats and confer hastyaccurred, to refus
to produce admittedly relevatbcuments. Accordingly, Ro8hall produce all documen
responsive to Request Nos. 80-124, as modified by’RHI.

11. RequestNo.12

Request No. 12 seeks all documentsuditig communications, referring or relati

to any effort by Defendants tolst, recruit, engage, or hireurrent or former employe¢

of RHI for Roth’s benefit. (ECF No. 39-2 at 18.)

e

ng

Roth contends it should only be rema to produce documents concerning

Defendants Ainsworth and Hernandez's gdlé solicitation of Danielle Healis, al

Defendants Greenwood and Sherman’s alleged solicitatiDef@indant Aldava, becau

these are the only allegations of solicitatiorthe complaint. (ECF No. 58-2 at 15-16.

The Court disagrees. RHI istéled to investigate whethedditional solicitation of othe
RHI employees occurred, even if RHInst currently aware of such fact&ee Fed. R.
Civ. P. 26(b)(1) advisory committee not@9Q0 amendments) (information relevant to
claims and defenses in a case may, in a gaodion, include “other incidents of the sa

type.”). Accordingly, Rottshall comply with Request NA2 by producing all document

including communications, referring or relatitg any effort by Defendants to solidi

recruit, engage, or hire current or f@memployees of RHI for Roth’s benefit.
12. RequestNo. 138

Request No. 138 seeks all communicatiorte/ben Roth and any current or forn

the
me

S,

her

RHI employee referring or relating to emplogmnt or employment opportunities with Roth,

although RHI has agreed to limit the requestdmmunications between Roth and any
the Defendants. (ECF No. 58-2 at 20.)
111

! RHI's proposed new categories of depasittestimony, Category Nos. 33-34,
inappropriate for the same reasons setfatiove in connection with proposed Categ
No. 32. See supra note 5.
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Roth contends this requestlisplicative of Request Nos. £-énd, to the extent it is

not duplicative, it seeks irrelevant documents because Roth’s business practices w

respect to soliciting Defendamis not at issue.ld.)

As an initial matter, the Court overrulé®th’'s objection that this request

IS

duplicative. To the extent it overlaps wilocuments sought by Request Nos. 1-6, Roth

has already agreed to produce the documehte Court also finds that RHI's proposed

limitation properly narrows the scope of this request to focus only on R

oth’s

communications with Defendants relatingaimployment or employment opportunities.

Such communications are plainly relevantRbll's claims against Defendants, and

all

responsive documents should be produced. rébgeest does not ask to disclose Roth's

business practices with respect to soliciid&fendants. Rather, it seeks communicat|ons

between Roth and MDendants surrounding the principal issue in this lawsut,

Defendants’ decision to begin working at Roth. Although such communication

S ar

relevant, RHI's argument that it is entitlemlgeneral employmémnnouncements misses

the fact that such announcements arecoatmunications between Roth and Defendants

and, thus, are not contemplated by this request.
13. Conclusion

Based on the foregoing, Rothisotion for protective order ISGRANTED in part

andDENIED in part. Subject to the foregoing analysRoth shall produce all responsjve

14

documents to RHI no later th&sptember 8, 2015 Counsel for Roth and RHI shall me

et

and confer to schedule a mutually convengaie for Roth’s deposition, which shall pe

conducted on or befoi®eptember 22, 2015

Notwithstanding the foregoing, Rothnst precluded from designating documents

or deposition testimony as “Confidential” OAttorneys’ Eyes Only” pursuant to the

8 Request Nos. 1-6, as limitdy the agreement of RHhd Roth, seek all documents,
including communications, referring or refai to the solicitation or recruitment [of

Defendants to join Roth.S¢e ECF No. 58-1 at 7.)
23
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Court’s January 29, 2015 Protective Order. (ECF No. 21.)
B. RHI's Motion to Amend Scheduling Order
RHI requests that the February 22, 201besitling Order (ECRNo. 25) be amende

to extend: (1) the deadline to amend plagdi “within two weeks after [Roth] full

complies with the subpoenasised by RHI”; (2) RHI's expert designation deadline fr
May 15, 2015, to fifteen days frothe date this Order isldd; (3) Defendants’ expe
designation deadline from May 29, 2015 to thirty days from the date this Order ig
and (4) the supplemental expert designation deadiirforty-four days from the date tH
Order is filed. (ECF No. 43-3 at 8:18-9:13.)

RHI contends good cause exists foe ttequested extensions because (1)
subpoenaed documents anditesny from Roth to occur before the expiration of the N
15 deadline to move to amend pleadingsRBE) has been unable to obtain document
testimony from Roth because Roth failedajopear at the deposition or produce
documentSin an attempt to “block discovery”leged to Defendants and RHI; (3) Rotl
refusal to comply with theubpoena would prejudice RHI if RkH not permitted to file a
amended complaint should atidnal discovery warrant amdment; and (4) the curre
Scheduling Order does not perfRit| to identify experts relatead new claims in the [Firs
Amended Complaint], given that the [First Anded Complaint] wilhot be deemed file
until and unless this Court grants the amendm&n{ECF No. 43-3 at 7:23-9:9.)

111

o RHI's repeated accusations that Rddiled to appear at the deposition
disingenuous. Roth objected the subpoena, both in its entirety and as to indivi

d

S

om
It
b filec

1S

RHI

S or
ANy

'S

-

nt

—

are
dual

categories and requests. Roth’s objectiexsuse compliance with the subpoena until a

court orders otherwiseSee FeD. R. Civ. P. 45(d)(2)(B)(ii) (“Thes acts may be requirg
only as directed in therder. . . .”).

10 Judge Hayes granted RHI's unopposed motmnleave to file a First Amende
Complaint, which added a chaifor misappropriation of tradsecrets against Defenda
Aldava, Greenwood, Hernandez, élgerman, on July 15, 20155¢ ECF No. 61.)

24

14cv2481-WQH (DHB)

pd

d
nts




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

Defendants do not oppose extending teadline to identify experts specifica

related to the new causes of action farsappropriation in RHI's First Amended

ly

Complaint. However, Defendants oppose RHé&quest to extend the deadlines to move

to amend pleadings or to identify experts witkpect to preexisting claims for relief in the

original complaint. (ECHo. 50 at 2:3-8.)
1. Legal Standards

Rule 16(b) requires that, “as soon as pcattie,” district courts issue a schedul

order “limit[ing] the time to jin other parties, amend tipdeadings, complete discovety,

and file motions.” ED. R.Civ. P 16(b)(2), (3)(A). A scheding order “may be modifie(
only for good cause and withe judge’s consent.” @b. R. Civ. P. 16(b)(4). Althoug}

“Rule 15(a) liberally allows foamendments to pleading€bdleman v. Quaker Oats Co.,

ng

|-

4

232 F.3d 1271, 1294 (9th Cir. 2000), that polimes not apply after a district court has

issued “a pretrial scheduling order that bbshed a timetable for amending the pleadings,

and the deadline [has] expiredd. Rather, under those circstances, parties seeking
amend their complaints “must show good cause for not having amended their con
before the time specified ingtscheduling ordeexpired.” Id. (citing Johnson v. Mammoth
RecreationsInc., 975 F.2d 604, 608-09 (9th Cir. 19929e also Aliota v. Town of Lisbon,

to

nplair

651 F.3d 715, 719-20 (7@ir. 2011) (identifying the majority of circuit courts that “apply
the heightened good-cause standard of Ruiéh)(4) before considering whether the

requirements of Rule 15(a)(2) were satisfied.”J.his standard ‘primarily considers ti

diligence of the party seeking the amendmentd’ (quotingJohnson, 975 F.2d at 609).

“Although the existence or degree of pdice to the party opposing the modificat
might supply additional reasons to deny atiorg the focus of the inquiry is upon t
moving party’s reasons for seeking modificationJohnson, 975 F.2d at 609 (citin
Gestetner Corp. v. Case Equip. Co., 108 F.R.D. 138, 14(D. Me. 1985)).
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2. Motion for Leave to Amend Deadliné!

As for the deadline to move for leaveamend the pleadings, the Court finds R
has established it has acted diligently tcagbdiscovery from Rotlthat might suppor
additional claims in a further amended compla Indeed, RHI served its subpoena
Roth only two months after the Court issubd Scheduling Ordegnd the date set fq
compliance was set to occur prior to tteadline to move to amend pleadings.

Defendants’ arguments that RHI’'s regués premature and that RHI has kno
since the outset of this case of potentiaimbk against Roth do not account for the pote
that a further amended complaint might alsdude additional claims against Defendg
based on the discovery obtained from Rotlloreover, RHI didnot, as Defendant
contend, wait seven monthsgerve a subpoena on Roth. Discovery was stayed pu
to Federal Rule of Civil Procedure 26(d)(1)iltite parties’ Rule 26(f) conference whi

appears to have occurred in mid-December @it to their filing of a Joint Rule 26(f

Report on December 22, 2014. QEE No. 11.) It is not umasonable to expect RHI
focus its initial discovery efforts on oliiéng documents and deposition testimony fr
Defendants before issuingsabpoena to Defendants’recent employer, Roth.

In short, RHI has been diligent in seek the discovery on which it may rely
assert additional claims in an amended damp Further, there is no prejudice
Defendants. Accordingly, RHI's motion émend the Scheduling Order by continuing
deadline to move to amend pleadings’GRANTED. The Court will issue a separa
Amended Scheduling der setting forth the new deadline.
111
111

11 The Court reminds RHI that the May 1H)15 deadline was a deadline to fil¢
motion to join other parties, amend theaudings, or file additional pleadingsSe¢ ECF
No. 25 at § 2.) RHI's motion repeatedly cheterizes the deadline as one to ameng
pleadings, but RHI must first obtain leave oud to file a motion tqoin other parties
amend the pleadings, or file additional pleadin§= FeD. R.Civ. P. 15(a)(2).
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3. Expert DesignationDeadlines

As to the expert designation deadlingsfendants contend thRHI only argued al

—

extension was needed to identify expertatesl to new claims in the First Amended

Complaint, but that RHI failed to identify expgilih support of the claims in its origin
complaint and that RHI offers no good causetfofailure or inabilityto do so. Defendan
contend “the Court should only extend the partikeadline to identify experts with respf
to RHI's newly added misappropriation claimthe [First Amended Complaint].”ld. at
3:10-14.) RHI fails to respond toishargument in its reply.

Notwithstanding RHI's failure to addressghssue in its reply, the Court is n
inclined to accept Defendants’ argument. rged above, RHI has diligently sought
complete discovery. It is not unreasonatdeassume that RHI needed to obtain
discovery from Roth in order to adequatehalenate what experts wesignate (on any (
RHI's claims) and the scope BHI's experts’ anticipated s#mony. Had there been |
delay in obtaining discovery from Roth thédikeely would be no need to extend the exy
designation deadlines. Although the better seurvould have been for RHI to comj
with the deadline despite the pendency omtstion to amend the Scheduling Order,
Court will excuse RHI's non-complianceMoreover, extending the deadline for
purposes will foster the Court’s preference thaesae resolved on their merits and it
avoid potential enforcement problems wéhne Court to only permit RHI to designd
experts only as to the misappropriation claifgally, Defendants will suffer no prejudi
if the expert designation deadlineg &xtended without qualification.

Accordingly, RHI’s motion to amend thel@8uling Order to cdmue RHI’'s expert
designation deadline IGRANTED. As noted above, the Cauwill issue a separat
Amended Scheduling Order setting fotttle new expert designation deadlines.

IT IS SO ORDERED. Q( —
Dated:August6, 2015 ' / (Z"‘*/z"*”("::)

DAVID H. BARTICK
United States Magistrate Judge
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