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|

| v. GC Services Limited Partnership et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NICHOLAS HOROWITZ; anl CHAD
HAMBY,

Aaintiffs,
VS.

GC SERVICES LIMITED
PARTNERSHIP,

Defendant.

Defendant GC Services Limited Partrieps(“Defendant” or “GCS”) moves for

summary judgment in its favor on all of Plaffs’ claims. Doc. No. 28. Plaintiffs
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ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT’'S
MOTION FOR SUMMARY JUDGMENT;
[Doc. No. 28]

GRANTING IN PART AND DENYING IN
PART PLAINTIFF’'S MOTION FOR
PARTIAL SUMMARY JUDGMENT;

[Doc. No. 34]

GRANTING DEFENDANT’S MOTION
TO FILE DOCUME NTS UNDER SEAL;

[Doc. No. 29]
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FILE DOCUMENTS UNDER SEAL;

[Doc. Nos. 31, 40, 44]
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Nicholas Horowitz and Chad Hamby move partial summary judgment. Doc. No. 34.

The Court found this matter suitable for deteation on the papeend without oral
argument pursuant to Civil Local Rule 7.1(d)(For the reasons stated below, the Cc
GRANTS IN PART AND DENIES IN PART Defendant’s motion for summary
judgment, Doc. No. 28, artdRANTS IN PART AND DENIES IN PART Plaintiffs’
motion for partial summarypidgment, Doc. No. 34.

BACKGROUND *

In December 2012, Plaintiff Hamby minased a computer from QVC on an
installment plan as a gift for his brothddoc. No. 42-2. Plaintiff Horowitz was
uninvolved in the purchase. To complete the purchase, Plaintiff Hamby gave QV(
billing and contact information, includirgphone number ending in 9515 (“the 9515
number”). At the time of the purchasbke 9515 number was connected to a landline
telephone that both Plaintiffs Hamby andrbleitz used at the residence they both
resided in. Plaintiffs were not marridayt had had been in a relationship up until
approximately February or Meh 2013. After Plaintiffs gmrated, Plaintiff Horowitz
“agreed to pay for the phone bills for theuple’s phone lines for one year after the
separation.”SeeDoc. No. 42-2, { 6. In March 2013, ookthe Plaintiffs requested tha
the 9515 number be converted into a wireless?lirg.that time, the account
corresponding to the 9515 number was inrRiliHamby’s name, but Plaintiff Hamby
did not have access to or uke 9515 number after March 2013eeDoc. No. 42-2,

10. Plaintiff Hamby was unable to andldiot access any voicemails left for the 9515

number at any time after Meh 2013. Beginning in Mah 2013, the 9515 number was

used exclusively by Plaintiff Horowitz. lorder to check the voicemails left for the 95

number, Plaintiff Horowitz would use aitti-party visual voicemail service called

! The following facts are undispad unless stated otherwise.
2 Defendant disputes whether the landlivess converted into a wireless linBeeDoc. No. 39-2, 1 9; Doc. No.
42-2, 1 8.
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YouMail, which would send Platiff Horowitz an email wh the audio file of the
voicemail.

In July 2013, QVC provided GCS witPlaintiff Hamby’s outstanding account
balance for collection as well as the 9515 bam Prior to calling the 9515 number,
GCS ran the phone number “against alolasa of all knowrell phone numbers
including wireless numbers portedindandlines (‘cell phone scrub’).SeeDoc. No.
42-2, 1 16. The GCS cell phone number base is updated daily through a file from
Interactive Marketing Solutions. On JW@, 2013, at 5:29 a.m., a supervisor at GCS
uploaded the 9515 number into the QVC “camgpafor that day on LiveVox, a dialing
system.SeeDoc. No. 39-2, 11 14, 5 That same day, GCS ran the 9515 number
through a cell phone scrub, which did not reploat the number was within the datab3
of known cell phone number®A GCS employee, Ruby §heros, dialed the 9515
number in LiveVox’s “preview mode.SeeDoc. No. 42-2, § 29; Doc. No. 39-2, 1 14.
“In a preview calling campaign, manual humatervention is required to launch the
call,” as “GCS representativase presented with numbers to dial, ‘preview’ the numi
and then are given the option to eitball the number or skip the numbeiSeeDoc. No.
42-2, 1 20. When Cisneros dialed the 96@Bber in preview mode on July 20, 2013
she received an automated naggsstating, “I'm afraid ware unable to answer your c:
right now, but please leaven@essage and someone wilt pack to you as soon as
possible.” SeeDoc. No. 42-2, § 30. Then, Cisnefle#t a voicemail stating, “Hello. Thi
message is for Chad Hamby. My nam®&igy Cisneros. I'd appreciate it if you can
return my phone call, and you cesach me at (866) 862-2789.Doc. No. 39-2, T 19;
Doc. No. 34-2, Exh. O.

3 Unless noted otherwise, all citations to paragrapioin No. 39-2 refer to Plaintiffs’ list of undisputed
material facts and Defendant’s agsponding responses, and not Defatiddist of additional undisputed
material facts.

* Although Defendant purportedly left owother voicemails at the 9515 number prior to July 20, 2013, the C
previously held that Plaintiffs were barred by si@ute of limitations from bringing FDCPA claims based on
earlier voicemails.SeeDoc. No. 13. Also, based on the briefioig the pending motions for summary judgme
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When Cisneros called the 9515 number,dhiéer ID did not display a caller name,

but displayed only the phone number (7809-5306 (“the 76@umber”), which
belonged to GCS. Area co@é0 corresponds to Southern California. “The July 20
voicemail originated from GCS’s San Antonidlaenter.” Doc. No. 39-2, § 21. GCS

did not actively block its name on the callB; rather, LiveVox generally displays

names in the caller ID as blank. The voicémas left in accordance with GCS policy,

Plaintiff Horowitz, and not Plaintiff Hambyeceived the July 20 voicemail. Due to th
voicemail, Plaintiff Horowitz lost one dhe 2,000 minutes allotted pursuant to the ph

plan?®

On July 22, 2013, Plaintiff Horowitz tad GCS at the 760 number and identified

himself as Plaintiff HambySeeDoc. No. 42-2. During tcall, Plaintiff Horowitz
“asked for information on Hamby’s accouimgluding the identity of the creditor,

amount owed, [] written communicationsxs¢éo Hamby,” and “information on GCS’

phone systems, including its use of cell phomaldwers, caller ID display systems, the

identities of the owners of GCS, and theretliened to file a lawsuit against GCS at the

end of the call.”SeeDoc. No. 42-2, § 36. Approximdyeone year later, on July 16,
2014, Plaintiff Horowitz calld GCS three times. During the second call, Plaintiff
Horowitz identified himself as Plaintiff Haby, and initially spokevith Kenneth Wallac
who later transferred the cédl Nancy Zamora. “GCS maadm audio recording of the
call, but no call recording disclosure was pd®d prior to the transef.” Doc. No. 42-2,
1 38. GCS does not have a recording efdall after it was transferred to Zamora.
During the third call, Plaintiff Horowitz agaiidentified himself as Plaintiff Hamby, an
spoke with Rosa Botello. GCS recorded thé bat did not disclose that it was doing
On July 18, 2014, Plaintiff Horowitz called GCS four times “to obtain facts for filing

Plaintiffs appear to limit all of thelaims to the July 20, 2013 voicemaBeeDoc. No. 41, at p. 7:14-26
(referring only to the July 20 voicemail with regard to the TCPA claim).

®> Defendant disputes that Plaintiff Hamby lost anpumes because Hamby did not have access to the 9515
nor was he financially responsible for the plan.
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lawsuit.” Doc. No. 42-2, 1 40Ln his first call, Plaintiff Horowitz identified himself as
Plaintiff Hamby and spoke it Julian Coney, but the call disconnected quickly. GC{

recorded the call, but did not provide a disdie regarding its recording. GCS does |

have an audio recording of Plaintiff Horowgzsecond call on July 18, 2014. In Plaintiff

Horowitz’s third call that day, Plaintiff ehtified himself as Plaintiff Hamby and spoksg
with Elizabeth Rodriguez. GCS recorded ttat without informing Plaintiff Horowitz.
In the fourth call, Plaintiff Horowitz spokeith Eiphany Golston, but GCS does not hi
an audio recording of that conversation. ring that same call, Plaintiff Horowitz was
transferred to Deborah Guerr&CS recorded Plaintiffsonversation with Guerra, but
did not inform him of the recording.

Regarding all 2014 calls from Plaintiff lfwitz to GCS for which there are

recordings, the recordings began before eilamtiff or representatives of GCS began

speaking.SeeDoc. No. 39-2, 1 29. Pursuant@®LS policy, GCS representatives werst
supposed to inform Plaintiff Horowitz that the call was going to be recorded during
“Initial greeting portion” of the call.SeeDoc. No. 39-2, § 29For all calls for which
there are recordings, GCS'’s repentatives either did not imfo Plaintiff Horowitz that
the calls were being recorded at allpafy informed him othe recordings when
Horowitz asked whether theltaas being recorded at the end of the conversatae
Doc. No. 39-2, 1 31.

On July 21, 2014, Plaintiffsommenced this action the Superior Court of the
State of California, County of San DgNorth County. On October 21, 2014,
Defendant GCS removed the acttorthis Court. Plaintiffallege Defendant violated:
(1) the Fair Debt Collection Praces Act (“FDCPA”), 15 U.S.C. § 169 seq; (2) the
Rosenthal Act, Californi€ivil Code section 1788t seq.(3) the Telephone Consumer
Protection Act (“TCPA”) 47 U.S.C. § 22t seq and (4) the California Invasion of
Privacy Act (“CIPA”), Califonia Penal Code section 68flseq. The parties have filed

cross-motions for summary judgment regarding Plaintiffs’ claiBeseDoc. Nos. 28, 34.
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L EGAL STANDARD

“A party may move for summary judgmenrdentifying each claim or defense — ¢
the part of each claim or defense — onchlsummary judgment is sought. The court

shall grant summary judgment if the movambws that there is no genuine dispute as

any material fact and the movastentitled to judgment asmaatter of law.” Fed. R. Civj

P. 56(a). The party seeking summary judghiears the initial burden of establishing
the basis of its motion and of identifyingetportions of the declarations, pleadings, at
discovery that demonstrate absence of a genuine issue of materi&lé¢éatex Corp. v.
Catrett 477 U.S. 317, 323 (1986). A fact is mateifiat could affect the outcome of th
suit under applicable lawSee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248-49
(1986). A dispute about a material facgenuine if there is $ficient evidence for a
reasonable jury to return a verdict for the non-moving pddyat 248.

The party opposing summary judgment carifrest upon the mere allegations o

denials of [its] pleading’ but must insteptbduce evidence that ‘sets forth specific fa¢

showing that there is a genuine issue for triaE'State of Tucker v. Interscope Record
515 F.3d 1019, 1030 (9th Cirgert. denied555 U.S. 827 (2008) (quoting Fed. R. Civ
56(e)).
DISCUSSION

A.  Motion to File Documents Under Seal

Defendant moves talé Exhibits 1, 4, 5, and 7 to its motion for summary judgn
under seal pursuant to the protective of@®c. No. 24) issued by the assigned
magistrate judgeSeeDoc. No. 29. Defendant contentthgt these exhibits should be
filed under seal because they include “confidential, proprietary, and/or commercial
sensitive business information” regardi@@S and other non-parties, and contain
personal financial informatioregarding Plaintiff HambySeeDoc. No. 29.

Also pursuant to the protective orderaitiffs move to file under seal an

unredacted version of their motion for suamnjudgment, as well as an unredacted
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version of Brett M. Weaver’s declaratian support of the motion for summary
judgment, accompanying Exhibis F, L, and X, an unredacterersion of their separat
statement of undisputed factSeeDoc. No. 31. Plaintiffs ab move to file under seal
unredacted versions of their oppositiorDefendant’s motion for summary judgment,
Exhibits A and B to Brett M. Weaver'sdlaration in oppositioto Defendant’s motion
for summary judgment, as well as an unredaeezdion of their reply in support of thei
motion for summary judgment. Doc. Nos. 48, Plaintiffs state that these pleadings
guote deposition testimony and refer to éxisithat Defendant has marked as
confidential for the@asons stated above.

Courts have historically recognized afgpral right to inspect and copy public
records and documents, including judicial records and documeMitsoh v. Warner

Commc'ns, InG.435 U.S. 589, 597 n.7 (1978). “Unlesgaaticular court record is one

‘traditionally kept secret,’ a ‘strong presunggtiin favor of access’ is the starting point.

Kamakana v. City and Cnty. of Honolu#47 F.3d 1172, 1178 (9th Cir. 2006) (quotin
Foltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122, 1135 (9@ir. 2003)). Where a
party moves to file under seaimotion or documents attachieda motion, the focus is ¢
the underlying motion and whether it is “moranthtangentially relatkto the underlying
cause of action."Center for Auto Safety v. Chrysler Group, LI8D9 F.3d 1092, 1099
(9th Cir. 2016). Where the motion is moraritangentially related to the merits, the
movant must show compelling reasons forroeening the presumption in favor of pub
access.ld. at 1096-97. Otherwise, a parteed only show good causkl.

Here, the parties’ motions for summangigment are more than tangentially
related to the merits of Plaintiffs’ claim#fter reviewing the parties’ filings, the Court
finds the parties have demonstrated compelling reasons for overcoming the presu
in favor of public accessSee Center for Auto Safe809 F.3d at 1096-99. According
the CourtGRANTS the parties’ motions to file documents under s&deDoc. Nos. 29,
31, 40, 44.
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B. Defendant’s Evidentiary Objections

Defendant makes evidentiary objectidagparts of the declaration submitted by
Brett M. Weaver in support of Plaintiffeiotion for partial summary judgment, as wel
as several of the accompanying exhibits. Ddwm. 39-1. Because&hCourt does not re
on any of the evidence to which Defendant objects, as illustrated below, the Court
OVERRULES Defendant’s objections as moot.
C. Article lll Standing

y

Defendant argues the Court lacks subject matter jurisdiction over this case becau

both Plaintiffs lack Article Il standing. Tlbave constitutional standing, a plaintiff mu
demonstrate an (1) injury in fact, (2) whishfairly traceable to the challenged condug
of the defendant, and (3) likely to be reslsed by a favorable judicial decisidrujan v.
Defs. of Wildlife 504 U.S. 555, 560-61 (1992). Defentdarely almost exclusively on
the United States Supreme Court’s recent opinidspiokeo, Inc. v. Robin$36 S. Ct.
1540,as revisedMay 24, 2016) to argue that neith@aintiff has suffered a sufficiently

concrete injury to satisfy the Articld injury-in-fact requirement. IfSpokeothe

St

—+

plaintiff alleged Spokeo, Inc. (“Spokeo”), whics a “people search engine,” violated the

Fair Credit Reporting Act of 1970, 15 U.S.C. § 1@&85eq(“FCRA”) in a putative clasg
action. Id. at 1544. Some of the informatiorattSpokeo gatherexhd disseminated in
response to searches of the plifi's name was inaccuratdd. Specifically, the plaintiff
alleged that the Spokeo pilefregarding him falsely stadl that “he is married, has
children, is in his 50’s, has a job, is relaly affluent, and holda graduate degree,”

which harmed his employment prospedts. at 1546. The district court dismissed the

complaint for lack of Article Il standing, biihe Ninth Circuit reversed, noting that the

plaintiff had alleged that Spo&érad violated his statutory rights and not just those o
others similarly situated, and that the pldiis personal interestsy how the defendant
handled his credit information were individualizdd. at 1544. Thus, the Ninth Circuif

concluded the plaintiff had alleged an injury in falet. at 1545. The Supreme Court
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concluded that the Ninth Circuit’s “analgsivas incomplete” because the Ninth Circui
only addressed whether the pl#if had alleged a sufficientlgarticularized injury, but
not also whether the alleg@njury was concreteld. The Supreme Court vacated the
Ninth Circuit’s decision and remanded famsideration of the concreteness of the
plaintiff's injury. Id.

Regarding the injury-in-fact prereqiies the Supreme Court explained that
“Congress cannot erase Article IlII's standneguirements by statutorily granting the
right to sue to a plaintiff who auld not otherwise have standingd. at 1547—48.
Rather, a plaintiff must have “suffered ‘an isu@n of a legally protected interest’ that
‘concrete and particulered’ and ‘actual or imminent, nabnjectural or hypothetical.™
Id. at 1548 (citind-ujan, 504 U.S. at 560). The party invoking federal jurisdiction be
the burden of establishing these elemehtgan, 504 U.S. at 561.

Regarding concreteness, theutt emphasized that an injury must be real—it n
“actually exist,” and not be abstracdpokep136 S.Ct. at 1548. However, intangible
injuries may alsde concreteld. at 1549. The Supreme Court noted that in determi
whether an intangible injury is sufficiently concrete, it is helpful to look to historical
practice as well as wheth€ongress has identified thgury as cognizableld.
However, “Congress’ role in identifyingnd elevating intangible harms does not mea
that a plaintiff automatically satisfies thgury-in-fact requirement whenever a statute
grants a person a statutory right and purporesuthorize that person to sue to vindica
that right.” 1d. The Court stated #t the plaintiff inSpokeacould not “allege a bare
procedural violation, divorced from any coete harm, and satisfy the injury-in-fact
requirement of Article IlI” because a “vation of one of the FCRA'’s procedural
requirements may result in no harmd. at 1549-50. But, “[t]his does not mean,
however, that the risk of real harm cansatisfy the requiremermif concreteness.id. at
1549. “For example, the law has long permittecvery by certain tort victims even if

their harms may be difficult to prove or measurkl’ (providing slander per se as an
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example). Thus, “the violation of a proceadluright granted by statute can be sufficier
in some circumstances torstitute injury in fact.”ld. “In other words, a plaintiff in
such a case need not allege adgitionalharm beyond the one Comgs has identified.
Id. (emphasis in original). Lastly, the Supm@ourt gave two exangs of violations of
the FCRA's procedural requirements that arkkety to result in any harm or present &
material risk of harm: (1) where “a cammser reporting agency fails to provide the
required notice to a user ofetlagency’s consumer infort@an” and the information is
accurate; and (2) where a consumer repgréigency reports an inaccurate zip code
because it is “difficult tamagine how [that], without nre, could work any concrete

harm.” Id. at 1550. The Supreme Court remanfiedhe Ninth Circuit’s consideration

of “whether the particular procedural violaticsiéeged in this case tnl a degree of risk

sufficient to meet the concreteness requimngiii@s one of Congress’s purposes in
enacting the FCRA was to put in place pchoes designed to decrease the risk of
dissemination of false informatiord.

Here, as an initial matter, Plaintiff Hordwdoes not only allege a bare procedu
violation, but rather alleges Iseiffered a concrete injury that he received a voicemai
at the phone number that he exclusively useént time returninthe phone call, and
lost one of the available minutes on the phpla@ that he exclusively paid for. Also,
GCS recorded several of Plaintiff Horowitzalls without disclosing that it was doing
so. Because Plaintiff Horowitz allegesiohs based on alleg@anissions in GCS’s
voicemail message, GCS'’s alleged use of aamated dialing system in making the c
to leave the voicemail, and the recordingofrowitz’s calls, Horowitz has sufficiently
demonstrated constitutional standing to biatigof the causes of action he asserts—th
provided for by the FDCPA and RoseritAat, the TCPA,and the CIPA.

Regarding Plaintiff Hamby, the issue of cbdional standing is a closer call, by

!

ral

All

ose

it

under this Circuit’s precedent, Plaintiff Hamibgs constitutional standing to assert some

violations of the FDCPA—namely, those \atibns based on Defenuss alleged failure
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to disclose its name and that it was attengptd collect a debt, and for using misleadi
means to attempt to collect a deBeel5 U.S.C. 8§88 1692d(6), 1692e(11), and
1692e(10). Regarding those EPA claims, the Court findBourgeman v. Collins
Financial Services, Inc755 F.3d 1109 (9th Cir. 2014) instructive. Tlourgemanthe
plaintiff had purchased a comngr to be shipped to his parents’ home in California,
financing the purchase through DEihancial Services (“Dell”).Id. at 1112-13. Dell's
records indicated that the plaintiff had @tstanding debt, which was transferred for
collection to Collins Financial Services (“Collins”)d. at 1113. Collins’s collection
agency sent allegedly misleading letters to the plaintiff's parents’ home. Collins re
the matter to a law firm asell, which sent anothertter to the parents’ homdd. Then,
the law firm filed a lawsuit against theapitiff in California superior courtld. During
that litigation, the plaintiff learned of the letterdsl. In response, the plaintiff sued
Collins and the law firm (“the defendants”)fiederal court alleging violations of the
FDCPA. Id. The district court granted summauglgment in the defendants’ favod.
The Ninth Circuit reversednd remanded the cadel. at 1112.

On appeal, the defendants argued thatplaintiff lacked both Article Il and

statutory standing to sue for violationstibé FDCPA based on the letters because the

plaintiff admitted he did not receivbe letters when they were seid. at 1114. Thus,
the defendants argued that “consumers ndaer receive theffending communication

have suffered no injury in fact.ld. The Ninth Circuit statethat a plaintiff need not

ferrec

suffer pecuniary or emotional harm to have sefflean injury in fact. As an example, the

Ninth Circuit pointed to a United States Seime Court opinion holding that a plaintiff
who poses as an apartment hunter seekifigteet out violations” of the Fair Housing
Act (“FHA”) has standing to sue for violats of the FHA baseoh a defendant’s false
statement that no apartments are available for the plaitdifat 1115 (citingHavens
Realty Corp. v. Colemad55 U.S. 363, 373-74 (1982)fhe Court framed the

plaintiff's injury as an injury to her “statorily created right to truthful housing
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information” and was a cognizable injuryfact “regardless of whether the plaintiff
actually hoped to reside in tdefendant’'s housing complexld. “The tester plaintiff
possessed standing not because she had beeivéadkep. . of the benefits that result frg
living in an integrated community’ but simplbecause her ‘statutorily created right to
truthful housing information’ had been infringedd. (quotingHavens 455 U.S. at 374
75) (internal citation omitted). The Ninth Cirtthen cited to several other situations
which courts have found Atrticle Il standing despite the absence of pecuniary or
emotional damages where the plaintiffs alt{@olation[s] of the rights conferred by
statute.” Id. at 1116.

Based on the facts dlourgemanthe Ninth Circuit ultimately concluded:

Although Tourgeman could nbave suffered any pecuniary
loss or mental distress as the result of a letter that he did not
encounter until months after it was sent—when related
litigation was already underway—tiigury he claims to have
suffered was the violation of his right not to be the target of
misleading debt collection communications. The alleged
violation of this statutory right—Ilike those rights at issue in
Havens, Robingnd the other casésat we have noted—
constitutes a cognizable injumnder Article IIl. [. . .] We
conclude, therefore, th@burgeman has constitutional
standing.

Id.

UnderTourgemanPlaintiff Hamby undoubtedly has constitutional standing to
allege violations of the FDCPA based on Defant’s alleged failure to disclose both ti
name of the collection agenand that the caller was attempting to collect a debt, an
using allegedly deceptive meansaim attempt to collect aalleged debt. However, the
Court must consider the effects of thepreme Court’s subsequent decisioBpokeo
The Court concludes that tlsgpokealecision has limited instructive value in this case

and is not at odds withourgemarfor the following reasons. Significantly, t&pokeo
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decision addressed the FCRA, and not the staiuissue here, tHDCPA. Further, the
Spokeamajority opinion does not actually reselwhether the plaintiff in that case
alleged a sufficiently concretmjury, but instead remanded the case to the Ninth Cirg
for its determination.Spokep136 S.Ct. at 1544 (“Thisdlirt takes no position on the
correctness of the Ninth Circuit’s ultimatenclusion [that the plaintiff sufficiently
alleged Article Il standing].”).

Also, as the Court interpre&pokeothe Supreme Court ditbt purport to alter the
law regarding standing, but rathto reiterate and clarify igs evidenced by the Supren
Court’s citation to its prior dpions regarding standindgsee idat 1550 (citing two
previous Supreme Court decisions for thepmsition that deprivation of a procedural
right without harm to some concrete interest is insufficient to confer Article 11l stanc
In other words, it is not a new requiremerdtta plaintiff must deonstrate a concrete
injury in the context of an alleged statutory violation; wbpbkecclarified is that
sometimes a procedural violation of a stattbnstitutes a concratgury, and sometime
it does not.See idat 1549 (“[T]he violation of a procedural right granted by statute ¢
be sufficient in some circumstances to constiiofiey in fact. In other words, a plainti
in such a case need not allege adgitionalharm beyond the one Congress has
identified.”). Unfortunately, th&pokedCourt only concluded that a procedural violat
of the FCRA is insufficient, and was understangailent as to procedural violations o
other statutes not at issue in thate;asich as the FDCPA. According§pokealoes nof
affect the Ninth Circuit’s conclusion ifiourgemarthat the plaintiff's assertion of
procedural violations of the FD@Pamounted to a concrete injutyln Tourgemanthe
Ninth Circuit framed the plaintiff's asserted injun broad terms as “the violation of [tl

plaintiff's] right not to be the target of misleading debt collection communications.”

® The Ninth Circuit explicitly concluded that the plaffitiad demonstrated a cognizable injury under Article |
and in order for an injury to bmbgnizable, it must be concret8ee Tourgemarr55 F.3d at 1116. Thus, despi
that the Ninth Circuit did not explicitly state that the injury was concrete, the Court infers that it made the
prerequisite finding.
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Tourgeman755 F.3d at 1116. Plaintiff Hamby—being similarly situated to the
Tourgemarmplaintiff, as alleged debtorsid the targets of debt collectors’
communications—clearly enjoys the sanght, which he alleges was violated.

It is also noteworthy that, even assum8ppkeaverruledTourgemanSpokeo
stated that even a risk of real harm @alisy a procedural violation may constitute a
concrete injury. In line wittspokeoin enacting the FDCPA, Congress plainly sough
implement procedures that would decrethserisk that debt collectors would use
deceptive means itempting to collect debts andmsiarly, decrease the risk that
consumers would be so decalyputting them in positions whereby they are unable t
make fair decisions regarding how topesd to communications from debt collectors
See Tourgemarr55 F.3d at 1121 (“By ensuring that consumers are fully and truthfy
apprised of the facts and of their righitee FDCPA enables thefto understand, make
informed decisions about, and participate fahd meaningfully in the debt collection
process.””);see alsdClark v. Capital Credit & Collection Serv., In&60 F.3d 1162,
1171 (9th Cir. 2006) (“[T]he FDCPA is amedial statute aimed at curbing what
Congress considered to be an industry-vpdttern of and propsity towards abusing
debtors[.]”). Here, PlaintifHamby was the target of Defenmd& debt collection efforts
which Plaintiffs contend wemnisleading and/or otherwiséolated the FDCPA. When

Defendant left the allegedbffending voicemail at the 9515 number, which had beer

o

lly

provided to Defendant as Plaintiff Hambykone number, and stated that the message

was for Hamby, Defendant credta material risk of real Inaa—a risk that Hamby woul
be informed of the existence of and conteiithe allegedly illgal voicemail, and be

deceived by it. In sum, Plaintiff Hambyfigiently demonstrates Article 11l standing td
sue for FDCPA sections 1692d(6), 1692e(11), and 1692e(10) and the Rosenthal A
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purported violations of those FDCPA provisionSeel5 U.S.C. 88 1692d(6),
1692e(11), 1692e(10); Ca&liv. Code § 1788.17.

In addition to those FDCPA claimssdussed above, Plaintiff Hamby claims
Defendant violated the FDCPA's provisioropibiting a debt collector from “[c]ausing
charges to be made to aogrson for communications by caament of the true purpo
of the communication” and thuthe Rosenthal Act as welGeel5 U.S.C. § 1692f(5);
Cal. Civ. Code § 1788.17. Unlike the FDCPvisions discussed above which proh
deceptive debt collection practices, section I Zpecifically contemplates an injury
in the form of charges. It is undisputindt Plaintiff Hamby did not use the 9515 num

and was not financially responsible for theresponding phone plan. Therefore, desy

that Plaintiffs both used the phone plaa, the 2,000 allotted minutes, and thus Plaing

Hamby lost the ability to use one of the #&ka minutes on the plan, it is undisputed tf
he did not pay for those minutes, so herzd be said to have incurred charg8gseDoc.
No. 42-2, | 47see alsd’'homas v. Dun & Bradstreet Credibility Cor00 F. Supp. 3d
937, 947 (C.D. Cal. 2015) (statinggarding a California UniaCompetition Law claim

that “[i]f unwanted telemarketing calls plete some of thesdlocated minutes, the

holder has lost something e€onomicvalue”) (emphasis added). Accordingly, Plaintiff

Hamby does not demonstrate a concretaymis contemplated by section 1692f(5) an

does not have Atrticle Il standirig sue for a violation of that section. The Court thus

GRANTS Defendant’s motion for summary judgment as to Plaintiff Hamby’s sectign

1692f(5) claim.
Lastly, Plaintiff Hamby asserts a violation of the TCPAlowever, in enacting th
TCPA, Congress sought to protect peocipbm unsolicited, aomated phone calls

because they cause asance and constitute invasions of privaGabiness v. Educ.

" The Rosenthal Act states that debliectors must comply with the FDCPA, provisions 1692b to 1692j, whi¢
encompasses all of Plaintiffs’ FDCPA causes of actionigncdise. Accordingly, the Rosenthal Act claims ris¢

and fall with the FDCPA claims.
8 Plaintiff Hamby is not asserting a claim under the CIB&eDoc. No. 41, p. 17, n.9.
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Fin. Sols, LLC, No. 16-CV-01109-JST, 2016 W4791411, at *6 (N.D. Cal. Sept. 1,
2016). Plaintiff Hamby cannot lsaid to have suffered anjuny as contemplated by thg
TCPA because Plaintiff Hamby did not recetlkie offending voicemail, nor was Plaint
Hamby financially responsible forgiplan governing the 9515 number.

Further, even were the Court to findaltiff Hamby has constitutional standing
assert a violation of the TCPA, Plaintifamby would not have statutory standing
because the TCPA contemplatiability to the “called pagt” or the “recipient” of
offending calls.See47 U.S.C. § 227(b)(1)(A)(ii)). “Thenly logical interpretation of
‘called party’ as used in this section is the ‘actual recipief@Ifiey v. Progressive Cas
Ins. Co, 993 F. Supp. 2d 1220, 1224 (S.D1.2H14). “Because section 227(d)
unambiguously uses ‘called party’ to meae #ctual recipient, ‘called party’ should
carry the same meaning in other provisiolts.(citing Breslow v. Wells Fargo Bank,
N.A.,857 F.Supp.2d 1316, 1321 (S.D.Fla. 2012) (“The use of ‘called party’ to
unambiguously refer to the actual recipient in another section of the TCPA is com
evidence that the term carries the san@aning in other provisions.”)). This
interpretation also comports with thedeeal Communications Commission’s (“FCC”)
Declaratory Ruling and Order of July 10, 2015jackbhstated that a “called party’ is beg
understood to mean the subscriber tom the dialed wireless number is assigned
because the subscriber is ‘cfpad for the call’ and, [..] a non-subscriber customary
user, [as] the person whose privacy is interrupted by unwanted caésih the Matter
of Rules & Regulations Implementitige Tel. Consumer Prot. Act of 19&D F.C.C.
Rcd. 7961, 8001 (2015) (hereinafter “2015 FOfder”). Plaintiff Hamby was neither
charged for the voicemail nor a customargrusf the 9515 number. For the foregoing
reasons, Plaintiff Hamby lacks both Artidcleand statutory standing to sue for a
violation of the TCPA, and the CoBRANTS Defendant’s motion for summary
judgment as to PlairffiHamby’s TCPA claim.

I
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D. Fair Debt Collection Practices Act Claims

To prevail on a FDCPA clainthe plaintiff must show(1) the plaintiff has been
the object of collection activity arisingaim a consumer del2) the defendant
attempting to collect the debt qualifiessa®debt collector,” and (3) the defendant
committed some act or omission in violation of the FDCRAanreal v. GMAC Mortg.,
LLC, 948 F. Supp. 2d 1069, 1084 (S.D. Cal. 20%8§ alsdsutierrez v. State Farm Mu
Ins. Co.(Gutierrez ), 2012 WL 398828, at *5 (N.D. Cal. Feb. 7, 201®nti v. Encore
Capital Grp., Inc, 2010 WL 3058260, at *4 (B. Cal. Aug. 3, 2010). Plaintiffs allege
that Defendant violated the following EIPA provisions: (i) 8 1692d(6) for failing to
disclose the name of the collext agency, (ii) 8 1692e(11) for failing to disclose that

debt collector is attempting to collect abtigiii) § 1692e(10) fousing deceptive means

in an attempt to collect an alleged detitd (iv) 8 1692f(5) for causing charges to be
made to the cell phone bill. The Court disses each alleged violation in turn.
. Section 1692d(6)

the

First, Plaintiffs allege GCS violatelkb U.S.C. § 1692d(6) by omitting GCS’s name

in the voicemail message left on J2§, 2013. Section 1692d(6) states:

A debt collector may not enga in any conduct the natural
consequence of which is to hasaoppress, or abuse any person
in connection with the collection of a debt. Without limiting the
general application of the foregoing, the following conduct is a
violation of this section:

[.]
(6) Except as provided section 1692b of this title,

the placement of telephone calls without
meaningful disclosure dhe caller’s identity.

15 U.S.C. §1692d(6). Section 1692b goverdslat collector's conmunications “with
any person other than the consumer fergbirpose of acquiring location information
about the consumer.Seel5 U.S.C. § 1692b.
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Defendant argues Plaintiff Horowitz lacktatutory standing to bring this claim
because he is a non-consum8eeDoc. No. 28. Under sdon 1692a(3), “[t]he term
‘consumer’ means any natural person obligateallegedly obligated to pay any debt.’
Seel5 U.S.C. § 1692a(3). Itis undisputed tbaly Plaintiff Hamby was allegedly liabl
for the debt owed to QVQOnd is accordingly the “consumer,” as defined by section
1692a(3). However, seoh 1692d does not limit statutory standing to consumers.
Rather, section 1692d states that a delcor must not engage in the prohibited
conduct as to “any person3eel5 U.S.C. § 1692d. Further, section 1692b does not
create an exception herPlaintiffs do not allege a viation of section 1692b and sectig
1692b is not otherwise applicable to th&ése because, as exmted by the July 20
voicemail, GCS did not call the 9515 numbeddeave a message in order to reach a
person “other than the consumer for the purpose of acquiring location information
the consumer.”Seel5 U.S.C. § 1692b. In the July 26icemail, the GCS representati
stated that the voicemail waneant for Chad Hamby ,dltonsumer, and thus the
representative did not leaveetlioicemail in order to speatith Plaintiff Horowitz
regarding Plaintiff Hamby’s whereabouts. odedingly, GCS’s call does not fall within
the exception provided by section 1692b.

Further, the cases thatfieadant cites in support @6 argument are unpersuasive

for the proposition that Plaintiff Horowitzannot sue under 1692d(6). For example, i
Sanchez v. Client Servs., Ing§20 F. Supp. 2d 1149 (N.D. C2D07), the court found a
plaintiff who received a phone call regardindebt her mother allegedly owed lacked
statutory standing under the FDCPA, but gilent as to what provisions of the FDCP/
the court was referring to. Further, the cdaased its determination on the fact that th
plaintiff did not fall within the defirtion of “consumer” in section 1692a(3). at 1155,
n.3. While the ability to sue under soprevisions of the FDCR may be dependent or
one’s status as a consumer, the plain langoégection 1692d does not limit liability t¢
consumers.See United States v. Am. Trucking Ass’'ns, Bi0,U.S. 534, 543 (1940)
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(stating there is “no more persuasive evidence of the purposeatfite ghan the words
by which the legislature undertook to give expression to its wishes”). AlSajafani v.
BC Servs., IngNo. 10-61360-CIV-HUCK, 2010 WK116471 (S.D. Fla. Oct. 18, 201(
andWorsham v. Accounts Receivable Mgmt.,, 487 F. App’x 274 (4th Cir. 2012), thd
courts found the defendants did not violate section 1692d(6) because the subject f
calls fell within the exception under section 1698glafanj 2010 WL 4116471 at *2;
Worsham497 F. App’x at 277-278. As disssed above, Defend&voicemail does
not fall within that exceptionlt is also noteworthy that thifeclafanicourt, although
ultimately concluding that the section PBexception applied, stated, “[s]ection 1692

does not require that the person alleging a violation be a consulderThus, the Court

)

A\1”4

phone

d

is satisfied that Plaintiff Horowitz's stat@s a non-consumer does not preclude him from

asserting a cause of action under section 1692d(6).
Defendant also argues the FDCPA does not provide a right to “meaningful
disclosure of the caller’s identity” to Plaifh Horowitz, as a non-consumer, because if

debt collectors were required to discloseitidentity to third parties, they would

necessarily violate section 1692c(l9eeDoc. No. 28. Section 1692c(b) restricts debt

collection agencies from communicating withird parties in connection with the
collection of any debt, exceps provided in section 1692%eel5 U.S.C. § 1692c¢(b).
In Fashakin the court stated that it was sympath&tithe defendant’s argument that “
debt collector confronted by aitti-party gatekeeper [. . while attempting to contact th
debtor, cannot both provide meaningful ¢hscre pursuant to § 1692d(6) and comply
with the requirements of § 1692c(b)Fashakin v. Nextel Commc’ndo. 05-CV-3080

(RRM), 2009 WL 790350 at *7 (E.D.N.Y. Ma25, 2009). The court “harmonized” the

two provisions by recognizing that (1) “theeaningful disclosure requirements of §
1692d(6) only apply when the telephone cbh#ing placed are made directly to the

consumer” or a party whom the consurhas consented to receiving communication,

and “(2) that debt collectors, who, in atteing to reach a debtor,stead speak with a .|.
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. receptionist or . . . third-pgy, may not make a meaningftisclosure of identity to this
third-party without running afdwf [section 1692c(b)].”Id. at *8.

However, it does not follow that Defenddrad to either leave a voicemail lacking
the disclosures required by section 1692d(8gave a voicemail that violates section
1692c(b). As the Eleventh Cuit as well as other courtsyeanoted in relatively similaf
circumstances, “even if Niagara’s assuio [that leaving required disclosures on
voicemails would violate 1692c(b) if heard by thparties] is correct, the answer is that
the Act does not guarantee a debt collettierright to leag answering machine
messages.'See Edwards v. Niagara Credit Sols., ]84 F.3d 1350, 1354 (11th Cir.

2009);Sclafanj 2010 WL 4116471 at *3 (allowing a third party non-consumer to su¢ for

a violation of section 1692d(6)) (“If BC Seces could not leave voice messages that
simultaneously complied with the multiplpg@icable provisions of FDCPA, it should not
have left the offending voice regages.”). Thus, Defendamés not required to, nor hagd

a right to, leave a voemail at the 9515 number. For floeegoing reasons, the Court i

UJ

unpersuaded that, based on Defendantk-emd-a-hard-place argument, it must

conclude that non-consumersynaot allege violations adection 1692d despite that th

D

provision does not explicitly limit liability tconsumers, and in fact, provides for liability
to “any person.”

As an alternative ground, Defendanhtends it is entitled to summary judgment
on this claim based on a bona fide errdedee pursuant to section 1692k(c), which
provides a “narrow exception to sfriiability under the FDCPA."See Clark v. Capital
Credit & Collection Servs., Inc460 F.3d 1162, 1177 (9th Cir. 2006). Specifically,
section 1692k(c) states:

A debt collector may not be lagliable in any action brought
under this subchapter ifeldebt collector shows by a
preponderance of evidence that tholation was not intentional
and resulted from a bona fide error notwithstanding the
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maintenance of procedureasenably adapted to avoid any
such error.

Seel5 U.S.C. § 1692k(c). The debt collector has the burden of proof in demonstra
the bona fide error affirative defense appliesSee Forkum v. Co-Operative Adjustme
Bureau, Inc,. 44 F. Supp. 3d 959, 964 (N.D. Cal. 2014).

Defendant argues it maima “reasonable policied procedures to avoid
violations of the FDCPA and Rosentisadt,” including a “comprehensive training
program.” SeeDoc. No. 28, pp. 17-18. Defendannhtends that “as it pertains to the
allegations in this case, the GCS collectorsenexplicitly trained tavoid disclosing any
information in a voicemail regarding a conser’s debt to a non-consumer such as
Horowitz” and, “[t]he voicemigs confirm that the collectsracted in accordance with
their training.” SeeDoc. No. 28. However, Pldiffs do not allege GCS illegally
disclosed information regardirsgconsumer’s debt to a nonrsumer. Plaintiffs allege
the opposite—that Defendant was required to, and failed to, comply with disclosurs
requirements under section 1692d(6) wheardse to leave a voicemail at the 9515
number. Accordingly, it's unclear how Defdant’s policies and procedures protect it
from liability.

At most, the Court can construe Defentdaassertion of the defense as an
argument that Defendant made a legatake—however reasanla or unreasonable—
regarding the constitutional and&tatutory standing of persons situated as Plaintiffs
in this case. However, the United Ste®epreme Court has held that the FDCPA'’s b
fide error defense does not apply “to alation resulting from a debt collector’'s
mistaken interpretation of the legal requirements of the FDCBAriman v. Carlisle,
McNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 576-77 (2010). The Supreme
Court stated, “[o]ur law is [] no stranger teethossibility that an act may be ‘intentiona
for purposes of civil liability, even if thactor lacked actual knowledge that her condd

violated the law.”Id. at 582. Further, the Supremet found “force in the suggestio
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[. . .] that the broad statutory requiremehprocedures reasonably designed to avoid
‘any’ bona fide error indicates that the relevprocedures are ones that help to avoid

errors like clerical ofactual mistakes.'ld. at 587. Defendant only points to procedur

eS

that are supposed to guard against violatafrike law, but those do not shield Defendant

from liability according talJerman Accordingly, Defendant has not satisfied its burden

to demonstrate that its conduct is exefingtn liability under section 1692k(c).
Becausdefendanmakesno further arguments in support of its motion for
summary judgment on this claim, the CADENIES Defendant’'s motion for summary
judgment as to Plaintiffs’ section 1692d(6) claim.
The Court now turns to Plaintiffs’ arguments in support of summary judgmen
their favor on this claim. Plaintiffs argtieat it is undisputed that Defendant’s July 20
voicemalil “failed to meaningfully discloghat it was coming from a debt collector.”

Doc. No. 34. Plaintiffs areorrect. “The Ninth Circuit has not yet addressed what is

required to satisfy the ‘meargful disclosure’ element of § 1692d(6), however district

courts in the Circuit increasingly agree thaaningful disclosure ‘requires that the ca
must state his or her name and capacry, @gisclose enough information so as not to
mislead the recipient as tioe purpose of the call.”"Moritz v. Daniel N. Gordon, P.C.

895 F. Supp. 2d 1097, 1104 (W.D. Wash. 2012)uradn this Circuit have concluded

that where a debt collection agency’s emplkeg/ fail to disclose the defendant’s identity

and the nature of defendant’s businessailts or messages, they violate section
1692d(6)’'s meaningful disclosure requiremelat. (citing Costa v. Nat'l Action Fin.
Servs, 634 F. Supp. 2d 1062075 (E.D. Cal. 2007) artdosseinzadeh v. M.R.S.
Associates, Inc387 F. Supp. 2d 1104, 1112 (C.D. C05)). Defendant does not
dispute the content of the voicemail, and #gent leaving the voicemail only stated h¢
name, but not that she was calling on behatGf5, or the nature of GCS’s business :
debt collection agencySeeDoc. No. 39-2, § 19; Doc. No. 34-2, Exh. O.
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Accordingly, the CourGRANTS Plaintiffs’ motion for summary judgment as tc
their section 1692d(6) cla. Doc. No. 34.

I Section 1692e(11)

Second, Plaintiffs allege Defendanthated 15 U.S.C. § 1692e(11) by failing to
disclose that it was attempting to collectadieged debt. Séon 1692e(11) states:

A debt collector may not use afatse, deceptive, or misleading
representation or means in connection with the collection of any
debt. Without limiting the general application of the foregoing,
the following conduct is a violation of this section:

[..]

(11) The failure to disclose in the initial written
communication with the consumer and, in
addition, if the initial communication with the
consumer is oral, in that initial oral
communication, that the debt collector is
attempting to collect a debt and that any
information obtained will be used for that purpose,
and the failure to disclose in subsequent
communications that thr@ommunication is from a
debt collector, except that this paragraph shall not
apply to a formal pleading made in connection
with a legal action.

15 U.S.C. § 1692¢(11).

Defendant argues Plaintiff Horowitz lacgstutory standing to bring this claim
because he is not a consumer as defineskbijon 1692a(3). Doc. No. 28. Defendan
correct. Liability under section 16924(1lis limited to consumersSeel5 U.S.C. §
1692e(11). As noted above, Horowitz is aatonsumer under the FDCPA because it
undisputed that he was not “obligated or@diély obligated to pay any debt” to GCS.
Seel5 U.S.C. § 1692a(3). Accordingly, only Fiif Hamby, as the alleged debtor, h:
standing to assert a violation of this preats Defendant’s only other argument as to

why it is entitled to summary judgmenttasPlaintiff Hamby’s claim under section
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1692e(11) is that Plaintiff Hamby does matve constitutional standing, but the Court
rejects that argument, as discussed aBove.

At first blush, the Court finds summajiydgment appears appropriate in Plaintif
Hamby’s favor. For example, the majordf/courts find voicemails are communicatio
that must conform to the disclosuexjuirements of section 1692e(1Bee e.gLensch
v. Armada Corp 795 F. Supp. 2d 1180, 1189 (W.D. Wash. 20dbykey v. JVDB &
Associates, Inc333 F.3d 769, 774 (7th Cir. 200Basquale v. Law Offices of Nelson
Kennard 940 F. Supp. 2d 1151, 1159 (N.D. Cal. 201Burther, summary judgment
appears appropriate based on the exphkejtiirements of section 1692e(11) and the
undisputed content of Defena&s July 20 voicemail.Seel5 U.S.C. § 1692e(11).

However, Plaintiffs do not move feummary judgment on this claingeeDoc.
No. 34. A court may grant summary judgmsaé spontevhere warrantedSee
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986); ¢eR. Civ. P. 56.However,
the Ninth Circuit has reversed a distriouct’s grant of summary judgment in a similar
scenarioBuckingham v. United State398 F.2d 735 (9th Cir. 1993). Buckinghamthe
district court, after only hearing argemt on the defendant’s motion for summary
judgment, granted summanydgment for the plaintiffld. at 742—743. The Ninth
Circuit reversed, stating that the distieourt should have provided the defendant an
opportunity to raise any disputed issues ofamal fact it would wish to in opposition o
summary judgment in the plaintiff's favotd. at 742. Accordingly, Defendant must b
afforded the opportunity to address whether@ourt should enter judgment in Plaintif
Hamby’s favor on his claim for a violation of section 1692e(11).

I
I

° Defendant generally states that it is entitled to the Edearror defense with regard to Plaintiffs’ FDCPA
claims, but does not explain how it wdlle entitled to such a defense ath#alleged violations of sections
1692e(11), e(10), or f(5)SeeDoc. Nos. 28, 39, 47. Accordingly, Defendant has not satisfied its burden to
demonstrate its entitlement to the defense asyoclaims arising out of those sections.
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Thus,IT IS HEREBY ORDERED THAT
1. Defendant may serve afite a response to this Order on or before
December 23, 2016
2. Plaintiff may serve and file asponse to this Order on or before
January 6, 2017
3. The trial of this matter previously scheduled for February 7, 2017, a
as the Pretrial Conferenset for January 17, 2017, araCATED and

will be reset subsequent to thet’s final deterrmation of which

Issues are appropriat@ summary judgment.

iii.  Section 1692¢(10)

Third, Plaintiffs allege Defendant vatked 15 U.S.C. 8§ 1692¢e(10), which prohib
“[tlhe use of any false representation or déisepmeans to collect attempt to collect
any debt or to obtain information concerningomsumer.” Plaintiffs allege Defendant’
use of a local phone number—the 760nter—to call the 9515 number from San
Antonio, Texas violated this provisiorfseeDoc. No. 34. Plaintiff argues “this
duplicitous act could frustratieconsumer’s ability to intelligently choose his or her
response to the call.SeeDoc. No. 34. Defendant canrtds it is entitled to summary
judgment on this claim because the 760 is nunsbeot false and thus “there was no
false information contained on Huwitz’'s caller ID display.” SeeDoc. No. 28. Itis
undisputed that when Defendant called eft the July 20 voicemail, the caller
identification listed the 760 number, but didt display a name corresponding to the
number. Doc. No. 42-2, 3. The parties also do not dispute that the 760 number
“belonged to GCS at the timef the July 20 call, and that “GCS did not actively bloc
(or push) display of its mae on the caller ID."ld.

Accordingly, the Court must determine ether Defendant’s use of a number w
a local area code to place a call from a déife state violated the FDCPA. “Whether

conduct violates 8§ 1692e requires an objective analysis that takes into account wh
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the least sophisticated debtor wouldely be misled by a communicationForkum v.
Co-Operative Adjustment Bureau, Iné4 F. Supp. 3d 959, 962 (N.D. Cal. 2014).

“A debt collector’s liability under § 16@20f the FDCPA is an issue of lawld. (citing
Gonzales v. Arrow Financial Servs., In@60 F.3d 1055, 1061 (9th Cir. 2011)). Here,
the Court finds the least sophisticatezbtor would not fid Defendant’s conduct
deceptive because the 760 number belongé&xkfendant, and Defendant’s July 20
voicemail provided a phone number with&36 area code. The provision of an 866

phone number undermines the idea thatelstl sophisticated debtor would think the

caller was local. Also, a handful of counigve granted summary judgment in favor of

debt collectors in retavely similar casesSee e.g.Scheffler v. Integrityrin. Partners,
Inc., No. CIV. 12-188 DWF/TNL, 2013 WL 9768534t *4 (D. Minn. Oct. 28, 2013)

(granting summary judgment in the defent&fdavor where thelefendant had called

from Minnesota, but used a Kansas number that it owiBeel);v. Stellar Recovery, Ind.

No. CA 14-366 S, 2015 WL 555467& *3 (D.R.Il. Sept. 21, 2015¢arman v. CBE
Grp., Inc, 782 F. Supp. 2d 1223, 1234 (D. Kan. 201A}%. a final note, Plaintiffs point

the Court to a GCS employee’s depositionitesny to make an argument regarding

GCS'’s intentions behind using local phone nurabdHowever, GCS'’s intentions are not

relevant to whether the least sophisechtiebtor would likely be misled.

For the reasons stated above, the CGRANTS Defendant’s motion for
summary judgment andENIES Plaintiffs’ motion for summary judgment as to
Plaintiffs’ claim based on 15 U.S.C. § 1692e(10).

Iv.  Section 1692f(5)

Fourth, Plaintiffs allege Defendant violated 15 U.S.C. § 1692f(5) by causing
charges to be made to Plaifs’ cell phone bill in the form of one lost minute on their
2,000-minute plan. As discussed above, onfyrfdiff Horowitz has standing to allege «

violation of this section of the FDCPA. Section 1692f(5) prohibits “[c]ausing chargy

be made to any person formsmunications by concealment of the true purpose of the
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communication,” which includes, but is not lted to, charges such as “collect telephg
calls and telegram fees3eel5 U.S.C. § 1692f(5).

Defendant argues it is entitled to summpggment on this claim because it did
not conceal the purpose of its phone célefendant argues it waequired to refrain
from disclosing to Plaintiff Horowitz that was attempting to collect Plaintiff Hamby's
debt, and that Plaintiff Hamby was not chatg@'he Court agrees that Plaintiff Hamby
cannot sue under this sectioHowever, the Court, atiscussed above, rejects
Defendant’s rock-and-a-hardgale argument as an argumentrionliability to Plaintiff
Horowitz. Defendant mkaes no further arguments in support of its motion to dismiss
claim. Plaintiff Horowitz contends it isntitled to summary judgment on this claim
because Horowitz lost a minute on his cell phpla@, which he paid for. Plaintiff
produces a Verizon bill indicating that thely 20 voicemail caused the loss of one
minute on the plan. Defendatbes make any arguments pooduce any evidence to
dispute that Plaintiff Horowitz lost minute on the plan he paid for.

Accordingly, the CourGRANTS Plaintiffs’ motion for summary judgment as tc
Plaintiff Horowitz’s claim for violation of section 1692f(5), abdENIES Defendant’s
motion for summary judgment as to that claim.

E. RosenthalAct Claims

Plaintiffs also bring claims for violains of California’s Rosenthal Act. The
Rosenthal Act is California’s version ofetlirDCPA, as it “mimics or incorporates by
reference the FDCPA's requirements . . . arakes available the FDCPA’s remedies
violations. Riggs v. Prober & Raphae$b81 F.3d 1097, 1100 (9th Cir. 20128&eCal.
Civ. Code § 178@t seq. Accordingly, whether an attiolates the Rosenthal Act turns
on whether it violates the FDCPARIiggs 681 F.3d at 1100. Rosenthal Act violation
and FDCPA violations are viewed identicallyhus, the Court’s above rulings regardi
the parties’ motions for summary judgment@ashe FDCPA claims apply equally to

Plaintiffs’ Rosenthal Act claims.
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F.  TelephoneConsumerProtection Act Claim

Additionally, Plaintiffs allge Defendant violated thBECPA. As discussed, only
Plaintiff Horowitz has standing to bring the&aim. The purpose of the TCPA is to
protect the privacy interests of telepharsers by placing restrictions on unsolicited,
automated telephone callSeeSatterfield v. Simon & Schuster, InN669 F.3d 946, 954
(9th Cir. 2009). Section 227(b)(1)(A)(ilgf the TCPA prohibits “mak][ing] any call
(other than a call made for engency purposes or made wikle prior express consent
the called partyy using any automatic telephone dialing system or an artificial or
prerecorded voice—(iii) to any telephone numdiesigned . . . tthe cellular telephone
service.” 47 U.S.C. § 227(b)(1)(A)(iii). lother words, to prazza TCPA claim, a
plaintiff must demonstrate that the ded@ant called a cellutadelephone numberSee
Meyer v. Portfolio Recovery Associates, |.[Z07 F.3d 1036, 1043 (9th Cir. 2012); 47
U.S.C. § 227(b)(1). “The tm ‘automatic telephone diag system’ means ‘equipment
that has the capacity—(A) to store or guge telephone numbers to be called, using &
random or sequential numbgenerator; and (B) to dial such numberdd’; 47 U.S.C. §
227(a)(1).

In response to Plaintiffs’ assertion that they ported the 9515 number from a

landline to a cellular plan in March 2013, fBedant argues “the testimony and records

reflect only that in March 2013, one of tR&intiffs requested the 9515 Number be
converted from a landline phero a wireless phone3eeDoc. No. 39-2, { 7.
Defendant states, “[t]here is no evidencéhi@a record as to vém the 9515 Number was
actually converted to wirelessld. (emphasis in original). However, Defendant’s

response merely amounts to an argumentRlaantiff has not sufficiently proven the lin

of

p=-4

e

was ported to a cellular plan, rather thaoducing any evidence to demonstrate that the

line was in fact not converted. Further, thadence is sufficient to demonstrate that t

12 The parties do not dispute that neither one of the ffaictnsented to the call, and that Defendant did not
the 9515 number for emergency purposes.
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line was ported in March 2013. In swormdsition testimony, both Plaintiff Hamby and
Plaintiff Horowitz state that the line was pedt from a landline to a wireless service.
Plaintiff Hamby recalls that occurred around “February 28th of 2013,” while Plaintiff

Horowitz recalls it occurring itlarch 2013. Additionally, Rintiffs provide a record

that Verizon produced in response to Plaintiffs’ subpoena, which indicates that someont

made a port request for the $biumber, and that the “custer’s old provider [] agreed
to release the number to Veriz@fireless on March 26, 2013. Doc. No. 34-2, Exh. N
(emphasis added). Plaintiffs also provad¥erizon Wireless bill, which indicates that
the 9515 number was included on a plan allovexgingand calling from July 16, 3013
to August 15, 2013SeeDoc. No. 34-2, Exh. W (desbing the plan as “Nationwide
TLK&TXT Share 2000"). Thaevidence, in combination, Bices to demonstrate that
the 9515 number had been ported to a cellukamn pl the time of thduly 20 voicemail.
The Court now turns to whether eithgarty is entitled to summary judgment on
the issue of whether Defendant used aomatic telephone dialing system (“ATDS”).
Defendant argues it did not use an ATDfgduse the call was “madh preview mode,
which entails a GCS managetesging the numbers to bealed that day by creating a

‘campaign’ and loading the campaign into G@#&ling system.” Doc. No. 28. Then,

=

specific number is presented to an agent, thiea [. . .] must lanch the call manually” i
the agent chooses t&eeDoc. No. 28. Defendantgues that “[b]Jecause human
intervention was required to make thél,aawas not made with an ATDS.SeeDoc.
No. 28. Plaintiff does not dispute those fadtut rather argues that, under the law, th
system is an ATDS. Plaintiff reliesdaly on the FCC’s July 10, 2015 Declaratory
Ruling and Ordet! which discussed the definition of autodiale8eeDoc. No. 34; 2015
FCC Order. The FCC stated:

D

1 «Since the statute’s passage in 190&, FCC has issued regulations expanding the statutory definition of an
ATDS, and this Court is bound by those rulings undertbbbs Administrative Orders Review Act,” 28 U.S.C.
2342(1). SeeSherman v. Yahoo! Incl50 F. Supp. 3d 1213, 1216 (S.D. Cal. 2015).
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We reaffirm our previous statements that dialing equipment
generally has the capacity to sa@r produce, and dial random
or sequential numbers (and thusets the TCPA's definition of
“autodialer”)even if it is not presently used for that purpose
including when the caller is callingset list of consumer$Ve
also reiterate that predictive déa$, as previously described by
the Commission, satisfy the TCPA'’s definition of “autodialer”
for the same reason.

See2015 FCC Order, 30 F.C.C. Rcd. at 7971-f2peasis added). Later in the FCC
Order, the FCC again emphasized, “lGangress intended a broad definition of
autodialerand that the Commission has already éngtated] that autodialers need only
have the ‘capacity’ to dial random and seqtial numbers, rather than the ‘present
ability’ to do so.” Id. at 7974. “Hence, any equipmenatinas the requisite ‘capacity’
an autodialer and is therefore subject to the TCHA.” The FCC Order also touches ¢
the interplay of human intervention, statiigit one of the “basic functions of an
autodialer [is] to ‘dial numbenwithout human intervention.”ld. at 7975. “How the
human intervention element applies to a paréicpiece of equipmeid specific to each
individual piece of equipment, based on hin equipment functions and depends on
human intervention, and is theredam case-by-case determinatiomd’

Here, the evidence submitted by the pariseinconclusive. For example, in
GCS’s Chief Compliance Officer and Légzounsel Brad Batig’'s deposition, Batig
describes in some detail LiveVox, which is the “telephonkndjaystem” that GCS uses.
SeeDoc. No. 34, Exh. D at 13Batig further states that “preew mode” is just “one of
the functions within LiveVox.”SeeDoc. No. 30-1, Exh. 7 at 60At the time of the July
20, 2013 voicemail, there were threbertdialing modes available on LiveVox—
predictive mode, preview mode, and manual mddeat 68—70. The three modes ran

“through separate §g] of queuers,ihich constitute sepate hardwareld.
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Accordingly, Defendant may have sufficientdgmonstrated thétere was some humat
interaction used, and perhagsjuired, to make phone calldnen GCS’s system was in
preview mode, but Defendantdhaot sufficiently foreclosed the possibility that its
system also had the capacity to “storgproduce, and dial random or sequential
numbers.” See2015 FCC Order, 30 F.C.C. Rcd.7&72. Also, Batig indicates that
GCS'’s system may also function as a priagecdialer, which, it is well-settled, would
“satisfy the TCPA'’s defition of ‘autodialer.” See2015 FCC Order, 30 F.C.C. Rcd. 8
7972. Likewise, Plaintiff does not producadance sufficient to dispel the uncertainty
surrounding GCS’s system’s capacities—daample, any expetéstimony. Thus,
having reviewed the parties’ summary judgrhmotions and associated evidentiary
exhibits, the Court finds there are genuiss&ues of material fact regarding whether
Defendant used an ATD&hen it called the 9515 number on July 20.

Accordingly, the CourDENIES both Defendant’s and Plaintiffs’ motions for
summary judgment as to Plaintiff HorowitZA€PA claim. Becaustne Court is unable
to determine as a matterlafv whether Defendant used AiDS, the Court need not
consider whether Plaintiff Horowitz woultk entitled to treble damages for such a
violation.

G. California Invasion of Privacy Act Claim

Lastly, Plaintiff Horowitz asserts a vailon of the CIPA. Section 632.7 of the

CIPA imposes penalties on “[e]very person who, withoatabnsent of all parties,

interceptsor receivesand intentionally records . . . a communication transmitted bet\

... acellular radio telephoneda landline . . . .” Cal. lhal Code § 632.7(a) (emphasis

added). To prove a violation of section 632 plaintiff “must prove by a preponderar
of the evidence: (1) that [the defendant] recordeall with [the plaitiff], (2) that one of
the parties to the recorded call was usingligpt®ne, and (3) that [the plaintiff] did not

consent to the recording.3ee Nei Contracting & Eng’g, ¢nv. Hanson Aggregates Pe
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Sw., Inc, No. 12-CV-01685-BAS(JLB), 2016 WL 48883, at *3 (S.D. Cal. Sept. 15,
2016).

Consent is a complete defert® a claim under § 632./AJ Reyes v. Educ. Credi
Mgmt. Corp, No. 15CV628-BAS-IJMA, 2016 WL 2944294t *5 (S.D. Cal. May 19,
2016). “Consent may be express or maynyalied in fact from the ‘surrounding
circumstances indicating that [the pettd the call] knowingly agreed to the
surveillance.” See Nei2016 WL 4886933 at *3 (quotirignited States v. Van PoycK/
F.3d 285, 292 (9th Cir. 1996)). Thus, “amiag at the outset of a conversation is
sufficient to comply with Section 632.7Maghen v. Quicken Loans In@4 F. Supp. 39
1141, 1145 (C.D. Cal. 2015ee also Kearney v. Salomon Smith Barney, 8&Cal.
4th 95, 118, 137 P.3d 914, 930 (2006). Heereit is not necessary to give such a
warning in every circumstancélaghen 94 F. Supp. 3d at 1145.

Here, GCS has recordings of the followsig calls made by Plaintiff Horowitz tc
GCS:

A July 16, 2014 call between IHawitz and Rosie Bortello
A July 16, 2014 call between IHawitz and a male speaker
A July 16, 2014 call between Hiwitz and Rosie Bortelld

A July 18, 2014 call between Hordwand Elizabeth Rodriguez
A July 18, 2014 call between Hiwitz and Deborah Guerfa
SeeDoc. No. 34, Exh. Q-V.

Defendant does not dispute that thoséscakre recorded. However, GCS does

L T S

not have recordings of two July 18, 20dHone calls between IHawitz and Epiphany

2 The transcriber who transcribed the audicordings refers to a “Rosie Patell&s&éeDoc. No. 34, Exh. Q, S.
In its briefing, GCS refers to the same agent as “R8astello.” The Court assumes GCS, who employed Bot
has knowledge of the correct spellimgd thus adopts GCS's spelling.

13 At the beginning of this call, Plaintiff spoke withiEpany Golston, who thenansferred Plaintiff's call to
Guerra. SeeDoc. No. 42-2, 1 43. The parties do not dispute that GCS has no recording of the conversati
between Horowitz and Golstord.
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Golston, or his conversation onlyyi6, 2014 with Nancy ZamoréseeDoc. No. 42-2, |
38. Defendant moves for summary judgmentdriavor as to those calls, arguing that
because “the uncontroverted evidence distads that there [are] no recordings,”
Horowitz “cannot meet his burden e$tablishing a violation of CIPA.SeeDoc. No. 28
Plaintiff does not dispute that GCS doesimte such recordings. Plaintiff makes no
arguments, nor produces any evidenc@pgpose Defendant’s motion for summary
judgment on Plaintiff's CIPA claims infar as they are based on those calls.
Accordingly, the CourGRANTS Defendant’s motion for summary judgment as to
Plaintiff Horowitz’s CIPA claims based ondlJuly 18, 2014 calls with Golston, and th
July 16, 2014 conversation with Zamora.
Regarding the six recorded calls, Defendagues that Horowitz consented to ti
recording of his initial call to Botello on July6, 2014 because toward the end of the
he asked Botello if the call was being recordetl when she said that it was, he said
“okay” prior to asking Botellmne more question, then endithe call. Doc. No. 42-2, ¢
37; Doc. No. 28-7, Exh. 1Defendant contends that Horvzvdid not “object or reques
deletion of the recording.” Doc. No. 39. feedant fails to citany authority supporting

the idea that one can retroactively consemiagations of the CIPA, nor does Defenda

cite to authority requiring a plaintiff to odigt or request deletion of a recording in orde

to have a viable claim for violaticof the CIPA. Accadingly, the CourDENIES
Defendant’s motion for summary judgment a®taintiff's initial call to Botello on July
16, 2014.

As its final argument, Defendant argueattRlaintiff's CIPA claims are barred b
the doctrine of unclean hands because Horowitz identified himself as Hamby, tried
obtain information regarding Hamby’samnt, “attempted to obtain confidential

information on GCS’ business opgoas and systems, [] threatened to sue,” and refu

to tell GCS his grounds for such a lawsieeDoc. No. 28. Defendant argues that, “[i

light of the litigious history of both Plaintiff¢here can be no other conclusion than th
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these calls were made in an effortctmjure additional clans against GCS.ld.
However, the doctrine of uncledands is inapplicable here. For the doctrine to appl
“there must be a directlsgionship between the miscondaetd the claimed injuries so
that it would be inequitable grant the requested reliefKendall-Jackson Winery, Ltd.
v. Superior Court76 Cal.App.4th 970, 979 (199%)s modified on denial of reh@an.
3, 2000) (internal alteratiorand quotations omitted). KHe Horowitz’s “misconduct”
does not have a direct relationship to hismkad injuries. What Horowitz said in his
phone calls is essentially irrelevantiis claim that GCS invaded his privacy by
recording his calls without first disclosing thiatvas doing so. Further, the transcripts
the six recorded calls indicate that Horowatas trying to obtaiimformation regarding
Hamby’s account, which it appears GCS had suttisl trouble locating. Accordingly,
the CourtDENIES Defendant’s motion for summary judgment as to Plaintiff's CIPA
claims based on the remaining recorded calls.

Plaintiff also moves for summary judgmenthis favor as to the six recorded ca
While there is no genuine dispute of matefaailt as to whether Defendant recorded th
phone calls without first disclosing that it was doind“shere exists a genuine dispute
of material fact as to whether Plaintiff phredly consented to ¢hrecording of any of

these phone calls. For example, whenrRiiifirst called GCS on July 23, 2013, the

agent he spoke to immediatehformed him that the call maye monitored or recorded,.

SeeDoc. No. 34-2, Exh. P. Then, on July 2614, in Plaintiff's first call that day, he
asked a GCS representative at the endeof ttonversation, “Hey, Rosie, is this a
recorded line?"SeeDoc. No. 34-2, Exh. P. Rosie Biiteresponded, “Yes, sir, this is &
recorded line.”ld. Moreover, in Plaintiff's first calon July 18, 2014, Plaintiff asked, g
the end of his conversation, whether thiéwas being recorded, to which the agent

responded that it wasSeeDoc. No. 34-2, Exh. T. Accedingly, after any one of these

1 SeeDoc. No. 39-2, 11 29, 31.
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phone calls, a reasonable juror could finat tRlaintiff was put on notice that any

subsequent phone calls to GCS would bendband thus, impliedly consented to the

recordings. This is particularly true ofaititiff's second call tdRosie Botello—the ager
that had told him earlighat same day that “thiis a recorded line.SeeDoc. No. 34-2,
Exh. P.

For the foregoing reasons, the CADENIES Plaintiff's motion for summary
judgment on his CIPA claims.

CONCLUSION

For the reasons set forth above, the CGIRANTS IN PART AND DENIES IN

PART Defendant’s motion for summajydgment, Doc. No. 28, ar@RANTS IN

PART AND DENIES IN PART Plaintiffs’ motion for partial summary judgment, Doc.

No. 34. Based on the Cowgtabove findings regardirigjaintiff Hamby’s 15 U.S.C. §

1692e(11) claim, the Court alSM@ACATES the trial currently set for February 7, 2017

as well as the Pretrial Conéarce set for January 17, 2017.
IT1S SO ORDERED.

Dated: December 12, 2016

Hon. Michael M. Anello
United States District Judge
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