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UNITED STATES DISTRICT COURT
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Plaintiffs Asal Manouchehri and Poonklehrazar-Arzani filedhis putative class
action seeking recovery on behalf of themesland other customers of defendant Sty
for Less, Inc. for violation of the Telepho@®nsumer Protection Act (TCPA). Plaintif
now seek an order: (1) preliminarilpgroving the parties’ proposed Settlement
Agreement; (2) provisionally certifying tii@ass for settlement purposes only; (3)
appointing Asal Sally Manouchehm@ Pooneh Mehrazar-Arzani as Class
Representatives; (4) appointing James RtePson of Patterson Law Group, APC and
Evan M. Meyers of McGua Law, P.C. as Cé&s Counsel; (5) approving the form and

dissemination of notice to Class Members] §6) scheduling a final approval hearing|

Pl. Mem. 2:1-6. The parties also jointly mdee leave to file an amended complaint,
adding Pooneh Mehrazar-Arzani as a plaintiff to this action. For the following reas
this CourtGRANTS Plaintiffs’ motion for preliminary approval, arteRANTS the joint
motion for leave to file an amended complaint.
l. Leave to File Amended Complaint
On October 22, 2014, plaintiff Manouchehedl a class action in the U.S. Distr

Court for the Southern District of California, alleging violations of the TCPA by Sty
for Less. Pl. Mem. 3:4-5. On August 415, plaintiff Mehrazar-Arzani filed a class
action in the U.S District Court for the CealtDistrict of California, alleging similar
violations of the TCPA by Styles for Ledd. at 3:7-8. In this mion, the parties jointly
request leave to file an amended compladding plaintiff Pooney Mehrazer-Arzani ta
this actionld. at 1, n.2. For good cause shown, the CEGIRANTS this joint motion an(
ORDERS Plaintiffsto file Exhibit 2 of the James Ratterson declaration as the first
amended class action colait by June 27, 2016.

Il. Relevant Background

A. Procedural Background

Plaintiffs allege that defendant Stykes Less, a retailogpbtained phone number
from its customers through its website and irsitges, then repeatedly and intentiong
sent marketing and advertigitext messages to its custens cell phones. Compl. 1:27%
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28-2:6-10. Plaintiffs assert that Defendaent them advertisgnand marketing text

messages using an automadiephone dialing system \iut their granting of prior
consent to receiving these messmgn violation of the TCPRand 47 C.F.R. § 64.128(
Id. at 4:23-28. Plaintiffs filed a class amtion behalf of themselves “and all others
similarly situated pursuant to Federal Rudé£ivil Procedure 23(a) and (b)(3),” which
includes:

All consumers who received a tearessage from styles for less from

October 16, 2013, to Decérar 15, 2015, which texhessage was not made

for emergency purposes, was nwde by a tax-exempt nonprofit

organization, did not deliver a healthreanessage, or was not made with the

recipient’s prior express written consent.
Compl. 12:1-6. In approaatny the deadline to completéass discovery, the parties
consented to participating in a full day nmegthn session presided over by former fedg
Magistrate Judge Edward Infante, Ref.JAMS-San Francisco on September 14, 20
PI's Mem. 3:18-20. Judge Infante then “reaalmediator’s propoktor a class-wide
settlement, which was ultimately accepted byPalities.” PI's Mem. 3:22-24. Plaintiffs
subsequently filed this unoppexs motion for preliminary approval of the class action
Settlement.

B. Settlement Terms

Under the terms of the Settlementfed@lant agrees to pay a $3,600,000
Settlement Fund to satisfy awards to classbmers, class repredative payments, clas
counsel fees and litigation expenses, and sediid administrative costs. Patterson De

Ex. 1, at 6. Class membdrave the option of receivingpao-rated Cash Award of up t(

bral
15.

cl.

O

1 The TCPA makes unlawful ¢hsending of text messages using an “automatic telephone

dialing system.” 47 U.£.A. § 227(b)(1)(a)Satterfield v. Simon & Schuster, In669
F.3d 946, 952 (9th Cir. 2009).

2 No entity may send a text sgage “that includes or introduces an advertisement of

constitutes telemarketing, agl an automatic telephone lilig system” without “prior
express written consent” of the regeg party. 47 C.F.R. § 64.1200.
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$10 cash, or a $15 Voucher Award that is ftlgnsferable, does not expire, and is as
good as cash toward merchandis&tgtes for Less retail stordsl; Pl. Mem. 11:16-18.
Known class members—those members foom Defendant hasreame and home or
email address on file—will recee the Voucher Award thaihay be used immediately
upon receipt, along with a Claim Form and Sumnidotice. Patterson Decl. Ex. 1, at
6. If these known class membeedect the Cash Award rath&an the Voucher Award,
they must return the Voucher Award and tlaim Form indicating their selectidd. at
11. Each known class member who failsitneely submit a Claim Form will be deemeq
to have elected the $15 Voucher Awddl.Those unknown class members for whom
defendant cannot reasonably obtain a homenmail address maybmit a timely Claim
Form indicating whether they choose to reeg¢he Cash Award or the Voucher Awarg
Id. at 5. If an unknown class member failstect either the Cash Award or the Vouch
Award on an otherwise valid and timely GlaForm, Defendant will issue that class
member a Voucher Awartd. However, unknown class mems who fail to submit a
valid and timely Claim Form will not be &tted to a Cash Award or Voucher Awaid.

In addition to receipt of a cash or viwer award, “the Settlement provides for
entry of a permanent injunction against [aefant], prohibiting text message marketin
without obtaining the priongress written consent of thextenessage recipients.” Pl.
Mem. 5:12-15 (citing Settlement Agreement, 8 IlI(F)). Also, Ddbnt will pay each
Plaintiff an incentive award of up to $7,500 faursuing this litigation on behalf of the
class, and will pay attorney fees of ugb&00,000 to Class Counsel, subject to the
Court’s approval. Patterson Decl. Ex. 17afhe parties have selected a Claims
Administrator and determined a procedurerfotice to class membeao$ their options to
receive settlement benefits, opt out af Bettlement, or object to the Settlement. PI.
Mem. 6:22-24.

[1l.  Preliminary Approval of Class Action Settlement

Under Federal Rule of GiMProcedure 23(e), a claastion settlement must be

approved by the court. Review of a class action settlement generally consists of a
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preliminary approval hearing and a fairness heaiinge v. Am. Honda Motor Co749
F. Supp. 2d. 1052, 1062 (C.Dal. 2010). “At the prelimingrapproval stage, a court

determines whether a proposed settlement is ‘within the range of possible applaval.

(citing In re Corrugated Container Antitrust Litig643 F.2d 195, 205 (5th Cir. 1981)).
The judge must determine whether the prepodass satisfies the requirements of
Federal Rule of Civil Procedure 23(a) andeaist one subsection of Rule 23(b). Many
for Complex Litigation, 8§ 21.632 (4th ed. 200A)settlement can then be accepted if
judge approves the form antanner of notice and makesgeeliminary determination
on the fairness, reasonableness, and abgoof the settlement terms” pursuant to
Federal Rule of CivProcedure 23(e)(2)d.

A.  Conditional Class Certification

To obtain a Conditional Class Certificatibom the Court, the Class Action mus
comply with the rigorous standards set fdithFederal Rule of CivProcedure 23(a) ar
23(b)(2), (2), or (3)Anchem Products, Inc., v. Windsé21 U.S. 591, 614 (199AVal-
Mart Stores Inc. v. Duke$64 U.S. 338, 345 (2011).

1. Compliance with Federal Ruleof Civil Procedure 23(a)

For class certification in a class action lawsa class must ne¢ the prerequisites
of numerosity, commonality, typicality, and agmate representation der Rule 23(a) as
follows:

Rule 23. Class Actions

(a) Prerequisites. One orore members of a da may sue or be sued
as representative parties orhb# of all members only if:
(1) the class is so numerous that joinder of all members is
impracticable;
(2) there are questions of lawfact common to the class;
(3) the claims or defensestbie representative parties are
typical of the claims or denses of the class; and

(4) the representative partiediviairly and adequately protect
the interests of the class.
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a. Numerosity
Rule 23(a)(1) requires that the class b&rismerous that joinder of all member:

impracticable” in order to qualify as a clasgion. Styles for Less records show that i

transmitted text messages to approxinyad€l0,000 consumers throughout the countr

during the Class Period. Pl. Mem. 15:27-2811@iting Patterson Decl.  6). The large

estimated number of class mendeombined with the factdhit is a national class wi
members dispersed throughout the countnydees joinder of all members impracticak
Pl. Mem. 16:1-3See Braun v. Safeco Ins. Co. of A2914 U.S. Dist. LEXIS 184123
(finding that 149 class members etethe numerosity requiremer®arsons v. Ryan

784 F.3d 571, 574 (9th Cir. 2015) (holditigat 33,000 class members satisfied the
numerosity requirement). The numerosiyguirement is thus satisfied here.

b. Commonality

Under 23(a)(2), there must bguestions of law or faatommon to the class” in
order to satisfy class actiongurements. Courts must ap@y‘rigorous standard” to thi
requirement, and must find “a singlgmsificant question of law or factStockwell v. Cit
& County of San Francis¢@49 F.3d 1107, 1116 (9th Cir. 2014). Claims will satisfy
commonality requirement whehe claims “depend uponcammon contention . . . of
such a nature that it is capable of claggwesolution—which means that determinati
of its truth or falsity will restve an issue that is centralttoe validity of each one of the
claims in one stroke¥Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 342 (2011).

The action at bar involves only thosensumers who received unsolicited text
messages from Styles for Less “not madeefoergency purposes . . . not made by a
exempt nonprofit organization, [which] did raeliver a health cammessage, or was nc
made with the recipient’s prior express writtemsent.” Patterson Decl. Ex. A, at 1. T
action thus contains questions of law or fa@tnmon to the entire class, including “(1)
whether Styles for Less obtained prior exgsrevritten consent to send text messages
its customers; (2) whether the text message® sent by an automatic telephone dial
system; and (3) whether Styles for Less avtdifully in sending the texts.” Pl. Mem.
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16:18-23. All asserted claims concéne same underlying aduct by Defendant and
will result in the precise resolution thativpertain to the entire class, satisfying
commonality under Rule 23(a).
c. Typicality

To satisfy Class Action requirements, “ttlaims or defenses of the represental
parties [must be] typical of the claims or defemsf the class.” Fe®R. Civ. P. 23(a)(3).
"The test of typicality 'is whether other members have the same or similar injury, w
the action is based on conduct which is notjuaito the named plaintiffs, and whethe
other class members have been irjurg the same course of condudgllls v. Costco
Wholesale Corp.657 F.3d 970, 984 (9th Cir. 2011) (quotidgnon v. Dataproducts
Corp, 976 F.2d 497, 508 (9th Cir. 1992)). Because Plaintiffs’ injury of receiving
unsolicited text messages from the Defendsithe precise injury suffered by all
members of the class involved, and arfbem the same course of conduct and legal
theory, the typicality requiremennder Rule 23(a)(3) is satisfie8See Ellis 657 F.3d at
084.

d. Adequate Representation

Rule 23(a)(4) requires that “the representative parties . . . fairly and adequat
represent the interests of the class.” Comdge two inquiries in determining whether
party adequately representaamed class of individuals:1 do the named plaintiffs ar
their counsel have any contigcof interest with otherlass members and (2) will the
named plaintiffs and their counsel prosecute the action vigorously on behalf of the
Ellis, 657 F.3d at 985 (quotinganlon v. Chrysler Corp.150 F.3d 1011, 1020 (9th Cir
1998)). “Adequate represefitasn depends on, among other factors, an absence of
antagonism between representatives andnése, and a sharing of interest between
representatives and absente&slis, 657 F.3d at 985. A conflidf interest will often
arise between representatives and absentkes class membease “divided into
conflicting discrete categ@s” or there is a “difference everity of personal injury” to
each class membdtanlon 150 F.3d at 1021.
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It does not appear that there is a conhfiicinterest among the plaintiffs, their

counsel, and other class members. The Satih Agreement places all class member

into one category: those who received nonsensual text messages from defendant
Patterson Decl. Ex. A, at 1. Each classnber suffered the same injury as the
representatives, receiving proper represemdor their injuries. Nor is there any
indication that the named plaintiffs did neke vigorous action on behalf of the entire
class: “Plaintiff Manouchehri Isabeen actively involved ithe litigation...participat[ing]
in the litigation and discovergnd provid[ing] importaninformation regarding [her]
receipt of text messages from [defenddrRptterson Decl. at 1:7-9. In fact, both
plaintiffs Manouchehri and Mehrazar-Arzanidped the Class’s interest before [their]

own when [they] rejected Styles for LesRale 68 offer of judgment.” Pl. Mem. 17:26

28. Moreover, proposed Class Counsel areptent and qualified to vigorously address

this action, as they have “extensive exgace in major complex litigation, and have
been appointed class counsel in consurtass action lawsuits involving cellular phon
technology and, in particular, the TCPAd: at 18:4-8 (citing Patterson Decl. | 8;
Meyers Decl. T { 2-5). Thus, this court firmlequate representation at this stage of
action.

2. Compliance with Federal Ruleof Civil Procedure 23(b)(3)

In addition to satisfying all requirementinder Rule 23(a), a proposed class ac
must satisfy one of the provisions of Rule 23nchem521 U.S at 614. Plaintiffs in
this case assert that they qualify for clessification for settlement purposes under R
23(b)(3). PI. Mem. 14:24-2Rule 23(b)(3) permits certification of a class action whe
Is “not clearly called for” but “may nertheless be conveant and desirable Anchem
521 U.S. at 615.

(b) Types of Class Actions. A clasdiao may be maintained if Rule 23(a)
Is satisfied and if:
(3) the court finds that the quests of law or fact common to class
members predominate over any gimss affecting only individual
members, and that a class actiosuperior to other available methods
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for fairly and efficiently adjudidang the controversy. The matters
pertinent to these findings include:
(A) the class members' interesh individually controlling the
prosecution or defensd separate actions;
(B) the extent and nature of any litigation concerning the
controversy already begun by against class members;
(C) the desirability or undesirability of concentrating the
litigation of the claims irthe particular forum; and
(D) the likely difficultiesin managing a class action.

a. Predominance of Common Quiess of Law or Fact

Because plaintiffs assert class actiotharization under Rul@3(b)(3), the court
must find that “the questions of law ocfacommon to class mabers predominate ove
any question affecting only individual meers.” Fed. R. Civ. P. 23(b)(3). The
predominance inquiry asks whether “proposed classes are sufficiently cohesive to
adjudication by representatiorSee Anchenb21 U.S. at 623. "When common questiy
present a significant aspect of the case aeg tn be resolvedifall members of the
class in a single adjudication, there is cleatification for handling the dispute” on a
class action basislanlon 150 F.3d at 1022 (citing Wright & Miller, § 1778.) Questio
of law or fact common to class membei predominate over any question affecting
individual members when damages carchleulated on a classwide basiee Tyson
Foods, Inc. v. Bouaphake®36 S. Ct. 1036 (2016,omcast Corp. v. Behrenti33 S.
Ct. 1426, 1433 (2013). Correspondingly, wlidermages are likely to vary among clas
members, the class may insufficiently cohesive tavarrant a class action suiee
Anchem521 U.S. at 624.

The injury of all class members consistgeceiving unsolicited text messages
from Defendant, rendering common questian®ng class members and resulting in
damages that are unlikely to vary amondividuals. Patterson Decl. Ex. A at 1. All
members’ claims can be reset/in a single adjudicationnd damages can be calculal
on a classwide basis using a common metlogyoof calculation. Common questions
will thus predominate over individual questions in the instant case.
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b. Superiority of Class Action t®ther Methods of Adjudication

In addressinipe superiority requirement of RUk(b)(3), courts must determit

whether “the objectives of the particulaas$ action procedure will be achieved in the

particular case,” and comparatively evaluate “alternative methods of dispute resoll
Hanlon 150 F.3d at 1023. Accordingly, class ans are often the only feasible methg
of relief for individuals when the potential intilual monetary recoverng small in size,
satisfying the superiority reqement of Rule 23(b)(35ee Leyva v. Medline Indug16
F.3d 510, 515 (9th Cir. 2013).

In the present case, eachioh asserted individually, absent a class action, is
statutorily limited to $500. PI. Mem. 19:20-2Recause this monetary relief for each
customer who received unwtad text messages relatively low, individual claims
would not be successfully asserted orrexuically beneficial to class membeg&ee
Patterson Decl. Ex. 1, at Banlon 150 F.3d at 2013;evyg 716 F.3d at 511
(considering plaintiff's individual claim of 8ss than $10,000” as too low for practica
individual adjudication). Class members would likely find individual claims
uneconomical to litigate independently, tmaadering a class acti@uperior to other
available methods of adjudicatiéor members of the class at haseePl. Mem. 19:20-
27;Hanlon, 150 F.3d at 2013.

B. Fairness of Settlement
In approving a class aon settlement, a court must find that it was “fair,

reasonable, and adequate,” enabling afistaembers to be bound. Fed. R. Civ. P.

ition.’
d

Dle

23(e)(2). Courts consider a variety of fastarhen assessing the fairness of a class action

settlement, including “(1) the strength of fhlaintiffs' case; (2) the risk, expense,
complexity, and likely duration of further litagion; (3) the risk of maintaining class
action status throughout the trial; (4) the amaffdéred in settlement; (5) the extent of
discovery completed and the stage of tracpedings; (6) the experience and views 0

counsel; (7) the presence ofavernmental participant; and (8) the reaction of the cl:

members to the proposed settlemeR&hlon 150 F.3d at 1026n re Bluetooth Headse
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Products Liability Litig, 654 F.3d 935, 946 (9th Cir. 201 QOhurchill Village, L.L.C. v.
General Electric 361 F.3d 566, 575 (9th Cir. 2004).
At the preliminary stage for approval afsettlement agreement the Court need

only conduct a brief assessment of th&l&ment “for the purpose of resolving any

glaring deficiencies before ordering thetpes to send the proposal to class members.

Alberto v. GMRI, InG.252 F.R.D. 652, 665 (E.D. Cal. 2008) (citiMgIski v. Gleich 318
F.3d 937, 953-54 (9th Cir. 20P)3Here, the relevant factors include whether the
proposed settlement (1) appears to leepitoduct of arm’sength, noncollusive
negotiations; (2) contemplates fair fee anceimtive awards; (3) was a result of sufficig
discovery or investigationna (4) integrates the adequamythe experience and views
counsel to the litigatiorSeeWilliams, 2010 WL 761122, at *Sylonterrubio v. Best Buy
Stores, L.R.291 F.R.D. 443, 453-54 (E.D. Cal. 2013).

1. Product of Noncollusive, Arms-Length Negotiations

A mediator’s involvement during the coursksettling a class action is evidencs
arms-length, non-collusive negotiatiod®e Hanlon150 F.3d at 102%allucci, 603
Fed.Appx. at 534. The parties mediatedittstant case before Judge Infante of JAM
San Francisco on September 2@15. Patterson Decl. 4. “At the conclusion of the
mediation, Judge Infante made a mediatprigposal for a class wide settlement, whic
was ultimately accepted by all partiekl” Based on the Judgeiarticipation and
considering the lack of evidence suggestaljusion, it appears at this time that all
negotiations between the partigere made at arm’s length.

What is not clear by the papers, thouighyvhat will happen to any outstanding
money not claimed by the clasi the final approval papers, the parties must
explain what will happen to any unclaimed funds.

2. Attorneys’ Fees and Incentive Awards

a. Attorneys’ Fees

If attorneys’ fes are found unreasonably high idlass action, “the likelihood is

that the defendant obtained an economidadigeficial concession with regard to the
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merits provisions, in the form of loweranetary payments to class members or less
injunctive relief for the class thamuld otherwise havfpeen] obtained.Staton v.
Boeing Cao.327 F.3d 938, 964 (9th Cir. 2003). Such a case “has the potential of en
a defendant to pay class counsel exceds®e and costs in exchange for counsel
accepting an unfair settlement on behalf of the cldds(fuotingLobatz v. U.S. West
Cellular, 222 F.3d 1142, 1148 (9th Cir. 2000)pEts often apply the “common fund”

doctrine in determining attorneys’ fees in class action suits, in which the court grar

entire classSee Statar327 F.3d at 968. The Ninth Circuit “has established 25% of {
common fund as the benchmankard for attorney feesld. (citing Hanlon, 150 F.3d at
1029);Gallucci v. Gonzalez603 Fed.Appx. 533, 534 (9th Cir. 2015). Because $900
represents 25% of $3,600,000—the comrhwrd for distribution to the class in
guestion—the arranged attorney fees in the case at bar are adequately fair under
established precedent.

b. Class Representatives’ Incentive Awards

“Incentive awards are payments to clesgsresentatives for their service to the

class in bringing the lawsuitRadcliffe v. Experian Infonation Solutions In¢.715 F.3d

1157, 1163 (9th Cir. 2013). The Ninth Circhés expressed that in some circumstan¢

incentive awards may be proper, but thatraistourts should be cautious in awarding
them. Id. Courts should not routinely applycentive awards and must “scrutinize

carefully the awards so that they do oatlermine the adequacy of the class

representativesIt. Incentive awards produce the riskrewarding individual members

of the class disproportionately the class as a wholgee id(citing Staton 327 F.3d at
977). “Concerns over potential conflicts mag especially pressing where . . . the
proposed service fees greatly exceadghyments to absent class membdradcliffe
715 F.3d at 1165 (quotinghite v. Experian Info. Solutions, In803 F.Supp.2d 1086,
1112 (C.D.Cal.2011)). “If class representativeget routinely to receive special awa
in addition to their share of the recovetlyey may be temptieto accept suboptimal
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settlements at the expensdlud class members whose instsethey are appointed to

guard.”Staton 327 F.3d at 975 (quotingeseley v. Spear, Leeds & Kellpgdl F.Supg.

713, 720 (E.D.N.Y.1989)). However, incentiveards that are intended to compensal
class representatives for work undertaken onlbeha class “are fairly typical in class
action cases.Ih re Online DVD-Rental Antitrust Litigatior7 79 F.3d 934, 943 (9th Cir
2015).

The Ninth Circuit denie@ class action settlememiotion when the class
representatives’ award was preetdson support of the settlemefee Radcliffe715 F.3q
at 1164. However, when there are “no struatdifferences in thelaims of the class
representatives and the other class menibems, when “the amourgought and awarde
[is] relatively small . . . within the usual mos of ‘modest compensation’ paid to class
representatives for services performed,sslaction incentive awards will be permitte
Online DVD-Rental779 F.3d at 943. In determining fairness of incentive awards, c

must also weigh relevant factors, such as &ttons the plaintiff has taken to protect

interests of the class, the degree to wiinghclass has benefited from those actions . |. .

the amount of time and effort the plaintiff expended in pursuing the litigation, and
reasonable fears of workplace retaliatidBtaton 327 F.3d at 977 (quotingook v.
Niedert 142 F.3d 1004, 1016 (7th Cir. 1998)).

As the present incentive awards are preimised on support of the settlement
agreement, and the representatives’ claanesidentical to those of unnamed class
members, the remaining issue at bar iethkr the class repm#tative incentive award

of $7,500 is disproportiondteunfair based on the effoetxpended in pursuing this

e

d

o
purts
the

litigation on behalf of the class. Wheressdaepresentatives received $5,000 in incentive

payments and unnamed classmbers received approximately $12 each from a tota
settlement fund of $27,250,000, the Ninth Gitdeld that the incentive award was fai
Online DVD-Rental779 F.3d at 941cf. In re Mego Fin. Corp. Sec. Litig213 F.3d 454
463 (9th Cir. 2000) (approving an incentiveaad of $5,000 in a settlement of $1.725
million involving a class of 5,400 members). TRisurt held that amcentive award of
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$30,000 was fair from a settlement agreement of $14,500,000 where plaintiff playé
active role in litigation, alleging a total @20 hours of work and king a financial risk.
Mirkarimi v. Nevada Property 1, LLLONo. 12¢cv2160, 2016 U.S. Dist. WL 795878 at
(S.D. Cal. Feb. 29, 2016). California DistrCourts have emphasized tpatliminary
approval of incentive awards gnhe granted so long #se incentive award “does not
necessarily render the settlement unfair oeasonable,” and is ‘#hin the range of
possible approval.'Villegas v. J.P. Morgan Chase & C&No. CV 09-0026, 2012 U.S.
Dist. LEXIS 166704 at *20 (ND. Cal. Nov. 20, 2012Harris v. Vector Mktg. Corp.No.
C-08-5198, 2011 U.S. Dist. LEXIS 48878*@{7-29 (N.D. Cal. April 29, 2011).

At this point in this action there is inigient information todetermine that the
proposed incentive award of $7,500 for both iI#s is fair. Plaintiffs have offered no
information as to whether they were depoaerd do not describe the efforts each Plai
made or the hours of work each speraiping to respond to discovery. Further,
counsel provides no information as to pldiftdehrazar-Arzani’s pd in the litigation.
Both Plaintiffs seek an equal award, yet éhisrevidence of morextensive discovery o
the part of Plaintiff Manouchehnyho was “actively involved in the
ligitation...participated in the litigatioand discovery and provided important
information regarding [her] receipt of textessages from Styles for Less.” Patterson
Decl. 1 2. While this Court needs more dethevidence as to the number of hours ar
effort expended by both Plaintiffs, there is sufficient informatioprediminarily approve
this Settlement Agreement, with the expéotathat the requested information will be
subsequently provided by the parti8se Young v. Polo Retail, LL.8o. C-02-4546,
2006 U.S. Dist. LEXIS 81077, at *15-16 (N.Dal. Oct. 25, 2006) (preliminarily
approving settlement agreent where a $25,000 incentive award compared to a
maximum award of $3,000 for urmad class members raisgdestions of fairness);
Monterrubig 291 F.R.D. at 447-48 (preliminarigpproving settlement agreement
entitling plaintiff to an incentive award 6fip to $7,500” where the average unnamed
class member would receive $65.79 in dgesawhen the extent of plaintiff's
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participation was not fully detailed).

The parties are advised that thisutt will not approve the incentive award
amounts without detailed evidence specific to each Plaintiff, indicating the extent ¢
representative’s role in discovery and litigati®ee Van Vranken v. Atlantic Richfield
Co0.,901 F. Supp294, 300 (N.D. Cal. 199%¥ecreasing the plaintiff's incentive awarg
from $100,000 to $50,000 where plaintiff did not list the number of hours spent tov

litigation, but “participated in 49 telephonerderences and five eetings with Class

Counsel, attended three pre-trial hearings,hadleposition taken twe; and testified at

trial”).
3. Extent of Discovery Completed
Plaintiffs’ counsel propounded formalsdovery requests after investigating

potential claims, “including InterrogatorigRequests for Production, and Requests fc

Admission,” and deposed Defgant under Rule 30(b)(6). Patterson Decl. at 1:10-14]

Defendant “responded to the discovery regsi@nd produced responsive documends
at 1:12-13. The parties engage discovery over the coursé eleven months, after
which both parties mediated the case be#oretired judge, briefing their positions priq
to the mediationld. at 1:16-18; Ex. 1, at 4.

It appears that the parties exercisedsiderable discovery before mediation;
however, this Court require@sore detailed information concerning the full extent of
discovery by both plaintiffs to this action. @iCourt would like to see the precise num
and type of discovery requssincluding depositions, sbcan determine whether all
possible claims were investigated, delibedatand discussed beten the parties, and
that agreements were not made in hasta thre absence of relevant information
pertaining to the issue at har®@e Hanlon150 F.3d at 1027. These issues must be
addressed by the parties prior to the final fairness hearing in order to finalize this
Settlement Agreement. However, this predack of information does not prevent a
preliminary approval of the Settlemer8ee Monterrubip291 F.R.D. at 454 (where “th
parties did not fully complete discoveryigarto settlement negotiations, but rather
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engaged in a process of infieal discovery, approval ofdass action settlement [was]
proper as long as discovery alled the parties to form a cleaew of the strengths and
weaknesses of their cases”).

4. Experience and Views of Counsel

Patterson Law Group, class counsel &rmilff Manouchehri, focuses on class

action litigation, is “recognized as a leaderbmth the state and national levels,” and its

attorneys “have successfully servectkss counsel, or co-class counsel...recovering

hundreds of millions of dollans benefits foindividuals across the country.” Patterso
Decl. 2:12-18; Ex. 3, at 2. In Patterson’swi the proposed settlement is the best opt
for the parties, considering “summary judgmehe difficulties of complex litigation, th

risk of reversal on appeal, and the patdrior delay.” Patterson Decl. 1:27-2:1-2.

Evan MMeyers, attorney witivicGuire Law, P.C., represents both Plaintiffs.

Meyers Decl. 1:5-7. Meyers fdextensive experience in ctaaction lawsuits similar in

size and complexity to thestant case...ha[s] sextt as Class Counsel in multiple clas

action lawsuits, including TCPA actions...[and] ha[s] intimate knowledge of the law i

the field of telecommunicatiorend cellular telephone technologyd’ at 1:11-25. In hig
experienced opinion, based upon “knowledg#heffacts and relevant law, including
Defendant’s potential defenses in this mattéris proposed settlement is fair, reason
and adequateld. at 2:20-22.

Plaintiffs’ Counsel asserts that “[i]f this case does not settle, there are risks t
class may not be certified and that Pldistwill face lengthy ad expensive litigation,
delaying any relief for Class Mabers, or that Plaintiffand the Class Members will
receive no relief whatsoever.” Pl. Mefiil:10-13. Continued litigation may likely be
unproductive and economicaltietrimental to Plaintiffs and all class members,
suggesting the benefit of thegsent Settlement Agreement.

C. Proposed Notice

In order to approve a claastion settlement agreemengtice must be given “in ;

reasonable manner to all class memberswinad be bound by theroposal.” Fed. R.
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Civ. P. 23(e)(1). Notice provided pursuanfRole 23(e) must "generally describe the
terms of the settlement in sufficient detailalert those with adverse viewpoints to

investigate and to conferward and be heardl'ane v. Facebook, Inc696 F.3d 811,

826 (9th Cir. 2012) (quotingodriguez v. West Publ'g Corp63 F.3d 948, 962 (9th Cir.

2009)). Further, “[flor any clascertified under Rule 23(b)(3jhe court must direct to
class members the best notice that acpcable under the circumstances, including
individual notice to all members who canitlentified through reasonable effort.” Fed
R. Civ. P. 23(c)(2)(B).

The Settlement Agreement outlines a detmethod of notice for absent class

members that satisfies Rule 23(e) and R3€)(2) requirements. Within seven days

after preliminary approval of the settlemehg Defendant will provide class members$

contact information available from its reds, including namesnailing addresses,
telephone numbers, andwail addresses. Patterson Decl. Exat 7. Within fourteen

days after “preliminary approval of the Settlent, the Claims Administrator will mail |

Summary Class Notice and GtaiForm . . . and $15 Vouch@ward” to those members

whose mailing addresses werefitd@, and email such forms to those members with o
an email address on file. DeBlx. 1, at 7; Ex. B; Ex. Of a form is returned due to
incorrect address, “the Chas Administrator will promptlysearch for a more current
address . . . and re-mail” the formsKing reasonable steps to trace the mailing
address[es].” Patterson Decl..Bx at 7. Furthermore,lfe Claims Administrator will
commence a 30-day social media campaigron.websites geared to reach the targe
audience” and will “createra maintain a settlement wetescontaining” the Summary
Class Notice and Claim Form available fabmittal. Patterson Decl. Ex. 1, at 8. The
Class Notice form contains a detailed desariptf what the lawsuit entailed, reasons
the settlement, and what the@s$ members’ options aeeePatterson Decl. Ex. A. The
Court finds that this plan fgroviding notice is adequate.

D. Proposed Class Counsel and Representatives

Federal Rule of Civil Prockire 23(g)(2) states that “When one applicant seek
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appointment as class counsel, the court may apgwat applicant only if the applicant fis

adequate under Rug3(g)(1) and (4).” “If more thanne adequate applicant seeks

appointment, the court must appoint the applicant best able to represent the intergsts of

the class.’'Radcliffe v. HernandeNo. 14-56101, 2016 U.S. App. LEXIS 5691 at *25
(9th Cir. Mar. 28, 2016). Under RuB3(g)(1), the court must consider:

(i) the work counsel has done ireittifying or investigating potential
claims in the action;

(i) counsel's experience in@ling class actions, other complex
litigation, and the types of claims asserted in the action;

(i) counsel's knoledge of the applicable law; and

(iv) the resources thadunsel will commit to representing the class.

Class counsel has a duty to ffgiand adequately represenétimterest of the class,” and
in addition to the Rule 23(g)(1)(a) factotse Court may “consider any other matter
pertinent to counsel's ability to fairly and adately represent thetarests of the class.]
Fed. R. Civ. P. 28()(4), (9)(1)(B).

The proposed class counsel adequatelyfestiRule 23(g) regrements. Evan M|

Meyers, attorney with McGuerLaw, P.C., has been inved in this lawsuit “since

before its commencement,” hagligently investigated the facts and claims in this matter

and ha[s] also dedicated sulvgial resources to this mattand will continue to do so.”
Meyers Decl. | 7. Attorneyet McGuire Law, P.C'have extensive experience in clas$
action lawsuits similar in size and comptgxo the instant cas and “have intimate
knowledge of the law in the field eélecommunicationsral cellular telephone
technology.”ld. 1 2-4. Meyers has previously beamolved in “consumer class action$
involving unauthorized telephone calls untex TCPA” and has “been appointed as
class counsel in numerous complex consunasscactions,” along witbther attorneys at
McGuire Law, P.Cld. 1 4.

Before filing this lawsuit, Patterson La@roup investigated Plaintiff's potential
claims. Patterson Decl. § 3. After filingatterson Law Group fppounded formal

discovery requests, includingterrogatories, Requests fBroduction, and Requests fg

=
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Admission” and “also deposed [Defendant]suant to Federal Rule of Civil Procedur|
30(b)(6).”Id. Patterson Law Group “substantiallgrcentrates its practice in the
prosecution of class actions” and is “recogniasd leader on both the state and natig
levels.”ld. at { 8; Ex. 3. Attorneys at Patterdcaw group “have successfully served g
class counsel, or co-class counsel . .ovedng hundreds of millions of dollars in
benefits for individuals across the country.ttBeson Decl. { 8; Ex. 3. “The parties ag
that the proposed Class meets the requiresn#rftederal Rules of Civil Procedure 23
settlement purposes.” Patterson Decl. { 5.

Because the class representatives satigiRule 23(a) requirements of typicalit
commonality, and adequate representation,Gisrt finds that plaintiffs are adequate
representatives for this class actiSeeNursing Home Pensidaund v. Oracle Corp.,
No. C01-009882006 U.S. Dist. LEXIS 94470 at #4(N.D. Cal. Dec. 20, 2006l re DJ
Orthopedics, Inc.No. 01-CV-2238-K2003 U.S. Dist. LEXIS 21534 at *29 (S.D. Cal

Nov. 16, 2003)Civil Rights Educ. & Enforcement Cir. Ashford Hospitality Trust, Ing.

No. 15-cv-00216, 2015 U.S. DIstEXIS 170416 at *21 (N.D. Cal. 2015)
IV. Conclusion

Because the present class action Settleltigrdement satisfies the requirement

set forth by Rule 23(a) and 23(b), and pregdn adequate means of notice to abser

class members, this Coymteliminarily approves this Settlement Agreement. In

addition, this Court approvesdalappointment of representatives and class counsel tg
action. This court, however, requires moréaded evidence as todhextent of discovern
completed and both Plaintiffs’ roles in the litigation prior to the final fairness hearin
Accordingly, the CourADOPTS the following proposed order submitted by Plaintiff

as amended by this Court

This Action is pending before this Coad a putative class action. The named
Plaintiffs, Class Counsel, and Defendant Stjbed _ess, Inc. havepmplied to this Court
for an order preliminarily approving thetdement of this actin in accordance with a
Class Action Settlement Agreemt, which sets forth thierms and conditions for a
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proposed settlement and dismissal of thedkctwith prejudice. The Court has read and
considered the unopposed motion for prediany approval and supporting documents
and now ORDERS:

1. This Order incorporates by reference dadinitions in the Settlement Agreemen

~—+

and all terms defined theresinall have the same meaninghis Order as set forth
in the Settlement Agreement.
2. It appears to the Court on a preliminargisahat the Settlement Agreement is fair,
adequate, and reasonabiteappears to the Couat this time that adequate
investigation and research has been condystgch that counsel for the parties @at

this time are able to reasonablya@ate their respective positionBut the parties

must provide further detailed information regarding discovery and the

participation of each specific named Rlintiff in the final approval papers, as

well as an explanation as to what will happen to any unclaimed funddt

further appears to the Court that settlatat this time, will avoid substantial
additional costs by all partieas well as avoid the delay and risks that would bg
presented by the further prosecution of the Action. It further appears that the
Settlement Agreement has been reachatlesesult of intensive, serious, and
arms-length negotiations with the h&ipa highly respected mediator, the
Honorable Edward A. Infante (Ret.).

3. The Court preliminarily finds that the Hlement Agreement appears to be within
the range of reasonableness of a settlenantcould ultimately be given final
approval by this Court. Indeed, the Cduais reviewed the monetary recovery that
Is being granted as part of the settlenserd preliminarily finds that the monetarny
settlement awards made available tgaliative class members are fair, adequate,
and reasonable when balanced againgpdhbential outcomes of further litigation,.

4. For settlement purposes only, the Court fitit the prerequisites for class actipn
treatment under Federal Rslef Civil Procedure 23(a) and 23(b)(3) have been
preliminarily satisfied. The Qgt finds that the Class 8 numerous that joinder
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. Asal Sally Manouchehri and Pooneh Matair-Arzani are hereby preliminarily

. Class Counsel is authorized to act on lfetfaClass Membersvith respect to all

. A Final Approval Hearing shall be held before this CourQatober 6, 2016 at

of all Class Members is imacticable; Plaintiffs’ claimare typical of the Class'’s
claims; there are questions of lamdafact common to the Class, which
predominate over any questions affegtonly individual Class Members; and
class certification is superior to otheadable methods for the fair and efficient
adjudication of the controversy. Tkmurt hereby conditionally certifies the
following Class for settlement purposes only:

All consumers who receivedtext message from Defendant
from October 16, 2013 to Decéwmr 15, 2015, which text
message was not made for egesrcy purposes, was not made
by a tax-exempt nonprofit organization, did not deliver a health
care message, or was not madeh the recipient’s prior

express written consent.

appointed and designated, &l purposes, as the representatives for the Clasg
the law firms of Patterson Law GrouplPC and McGuire La, P.C., are hereby
preliminarily appointed and designatedGass Counsel to act on behalf of

Plaintiffs and the Class.

acts or consents required by, or whimhy be given pursuant to, the Settlement
Agreement, and such other acts oeebly necessary tmnsummate the
Settlement Agreement. Any Class Megnimnay enter an appearance through
counsel of his or her own choosing atdis or her owexpense. Any Class
Member who does not enter an appearamagpear on his or her own will be

represented by Class Counsel.

2:30 p.m., in Courtroom 1A, EdwardJ. Schwartz Fedeal Courthouse, 221

West Broadway, San Dego, California 92101 to determine all necessary matf

concerning the Settlement Agreement, uiclothg: whether the proposed settlemg

of the Action on the terms and condits provided for in the Settlement
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Agreement is fair, adequatend reasonable and should be finally approved by
Court; whether a Judgmeiats provided in the SettlemieAgreement, should be
entered herein; whether the plan of allocation contained in the Settlement
Agreement should be approved as fattequate, and reasonable to the Class
Members; and to award attorneys’ fegsl costs, the class representative

enhancement award, and seattént administration costs.

. The Court hereby approves, as to form amkent, the Notices to be distributed

Class Members attached as Exhibits potlgh E to the Settlement Agreement.
Court finds that the distribution of the Nges, in the manner and form set forth
the Settlement Agreement, meets the megouents of Due Process, is the best
notice practicable under the circumstanessl shall constitute due and sufficier

notice to all persons entitled thereto.

. The Court hereby appoints CPT Grougbastiement Administrator and hereby

directs the Settlement Administrator witt86 days after entry of this Orderto
mail or cause to be mailed Class Members the Notibg first class mail, provid
email and published notice to Class Menshand create and mé#ain a settlemer|

website in accordance withe Settlement Agreement.

10.Any Class Member may choose to belaged from the Class by following the

instructions for requesting exclusion, which are set forth in the Notice. Any s
request must be postmarked or subrditte the Settlement Website withi®
days of entry of this Order. Any person who opts to be excluded from the cla
will not be entitled to any recovery undée Settlement Agreement and will nof
be bound by the Settlement or have agytrio object, appeal, or comment

thereon. Class Members who have nquested exclusion shall be bound by al

determinations of this Court, by thetement Agreement, and by the Judgment.
11.Any Class Member may appear at the Fiwaproval Hearing and may object to

express his or her views regarding thé&l8ment Agreement, present evidence,

file papers that may be prapend relevant to the issutsbe heard and determin
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by the Court as provided in the Noticepyided that the Class Member has ser
by hand or by first class mawithin 75 days of the date of this Order, written
objections to the Settlement Agreemastprovided in the Notice. Any Class
Member who does not make his or bejection in the manner provided in the
Notice shall be deemed toveawaived any objectionsd shall be foreclosed fro
making any objection to the Settlement Agreement.

12 All papers supporting Plaintiffs’ request fan award of attorneys’ fees and cos

and class representative enhancement awdnidh must be supported by

further facts as described in this order shall be filed no later than 14 calenda

days before the Claim Deadline.

13 All papers in support of final approval of the Settlem&gteement shall be filed
with the Court and served no later thancifendar days befotbe Final Approva
Hearing.

14 The Settlement Agreement is not a cona@ssir admission, and shall not be us

against any of the parties as an admissroindication with respect to any claim

Whether or not the Settlement Agreemerftlly approved, nigher the Settlement

Agreement, nor any document, statement, proceeding, or conduct related to

Settlement Agreement, nor any reportaocounts thereof, shall in any event be:

a. Construed as, offered or admitted ind@nce as, receiveak or deemed to
be evidence for any purpose as te thaims or defenses in the Action,
including, but not limited to, evidence of a presumption, concession,
indication or admission by any paxy any liability, fault, wrongdoing,
omission, concession or damage; or

b. Disclosed, referred to, or offered ocegved in evidencagainst any of the
parties in any further proceedingthe Action, or in any other civil,
criminal, or administrative action @roceeding, except for purposes of
enforcing the Settlement Agreement.

15.As of the date this Order is signed, @dites and deadlines associated with this
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Action shall be stayed, other than thpsetaining to the administration of the
Settlement of the Action.
16.In the event the Settlement Agreememntas finally approved, or is terminated,
cancelled, or fails to become effective &my reason, this Order shall be rendel
null and void and shall be vacated, anel plarties shall revert to their respective
positions as or before enteringo the Settlement Agreement.
The Court reserves the right to adjourrcontinue the date of the Final Approval
Hearing and all dates provided for in thet®enent Agreement without further notice {
Class Members, and retains jurisdiction to caersall further applications arising out g
or connected with the Settlement Agreement.
IT IS SO ORDERED.

Dated: June 20, 2016 /% %ﬁ&?

Hon. Nita L. Stormes
United States Magistrate Judge
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