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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case Nol4-cv-2541DMS (BLM)

SAMUEL W. GIBBS Ill,
ORDER GRANTING MOTION

Plaintiff, TO DISMISS
V.
SAN DIEGOCOUNTY,
Defendant

Pending before the Couis Defendant County of San Diego’s motion

dismiss Plaintiff Samuel W. Gibbs llfiled an oppositiort,and Defendant filed a

reply. For the reasons stated below, Defendant’s motion is granted
l.
BACKGROUND
On October 24, 201 laintiff, proceedingro se initially filed a Complaint
against the San Diego Child Support Services and Shari Kugleer a series o
motions and hearings, Plaintiff filed a First Amended ComplairAC’) against

San Diego County on May 2, 2017, alleging civil rights violations under 42 U

! Plaintiff has also filed a surreply, which the Coaonsideredn resolving the
present motion
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88 1981 & 1985. On September 20, 2017, Defendant firadteon todismissthe
FAC for failure tostate aclaim, which the Court granted with leave to ameih
November 28, 2017, Plaintiff filed a Second Amended Complaint (“SA
Defendant filed the present motion to dismiss the 8A®ecember 11, 2017
.
DISCUSSION

Defendant moves to dismiise SAC on ground that Plaintiff has failed tq
allege a short anplain statement showing he is ertitl to relief undeFederal Rule
of Civil Procedure8(a), has failedto state aclaim underFederal Rule of Civil
Procedure12(b(6), and has failed to file a timely claim under Califor
Government Code 8§ 945.4.

A motion to dismiss undeRule 12(b)(6) tests the legal sufficiency of t

claims asserted in the complairfee Ashcroft v. Igbab56 U.S. 662, 678 (2009).

Rule 12()(6) is read in conjunction witRule8(a), which requires only “a short af
plain statement of the claim showing that the pleader is entitled to reliEgd’ R.
Civ. P. 8(a)(2). While Rule 8 does not require detailed factual allegations,
minimum, a complaint must allege enough specific facts to provide “fair noticq

both the particular claim being asserted and “the grounds upon which [that
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rests.” Bell Atlantic Corp. v. Twomb)y50 U.S. 544, 555 & n.3 (2007) (citation and

guotation meks omitted);see also Igbal556 U.Sat678 (Rule 8 pleading standa
“‘“demands more than an unadorned, -de&ndantunlawfully-harmedme
accusation”) (citingl'wombly 550U.S. at555).

In deciding amotion to dismiss all material factual allegationsf dhe
complaint are accepted as true, as well as all reasonable inferences to be drag|
them. Cahill v. Liberty Mut. Ins. Co 80 F.3d 336, 338 (9th Cit996). A court
however, need not accept all conclusoryleglations as true. Rather, it must
“examine whether conclusory allegations follow from the description of fac
alleged by the plaintiff. Holden v. Hagopian978 F.2d 1115, 1121 (9th Cir992)
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(citation omitted)see Benson v. Aridt Bd. of Dental Exalrs, 673 F.2d 272, 275
76 (9th Gr. 1982) (court need not accept conclusory legal assertiéns)otion to
dismiss should be granted if a plaintiff's complaint fails to corftamough facts tgq
state a claim to relief that is plausible on its facéwombly 550 U.Sat570. “A
claimhas facial plausibility when the plaintiff pleads factual content that allow
court to draw the reasonable inference that the defendant is liable for the mcsg
alleged: Igbal, 556 U.Sat 678(citing Twombly 550 U.S. at 556).
Pro se complaintare held to a less stringent standard than formal pleas
by lawyers. See Haines v. Kerned04 U.S. 519, 5201972). A pro se plaintiffs
complaint must be construed liberally to determine whether a claim has been
See Zichko v. Idah®47 F3d 1015, 1020 (9th Cir2001). However, a pro st

litigant's pleadings still must meet some minimum threshold in providing

defendant with notice of what it is that it allegedly did wror®ge Brazil v. U.S,.

Dep't of Navy66 F.3d 193, 199 (9th Cit995); see also Ghazali v. Morad6 F.3d
52, 54 (9th Cir1995) (“Although we construe pleadings liberally in their favor,
se litigants are bound by the rules of procedure.”).

The Court previously advised Plaintiff as to the deficiencigher-AC and
has liberally granted leave to amend. Nevertheless, Plaintiff's SAC fails to cu
noted deficiencies. For examplige the FACthe SAC does nosatisfy the minimal
notice pleading requirements of Rulagsit fails to give Defendant a short and pl
statement as to Plaintiff's claimsPlaintiff has alsofailed to sufficiently state §
legally cognizable claim upon which relief could be grargsthe SACis almost
entirely devoid of factual allegationsloreover, &hough the SAC purports to ass
civil rights violations under 42 U.S.C. 88 1981 & 198%¢ factual allegation
pertain toa prior child support order issued by the Superior Court of Califo
County of San Diego in 1996. The Court, however, informed Plaintiff ipriloe
order granting Defendant’s motion to dismiss the FAC that to the extent PI

seekdo challenge the prior stat®urt judgment, th&ookerFeldmandoctrine barg
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such action. See Bianchi v. Rylaarsdan334 F.3d 895, 901 (9th Cir. 200
(“RookerFeldman bars any suit that seeks to disrupt or ‘undo’ a priorstate
judgment, regardless of whether the stadart proceeding afforded the feder
court plaintiff a full and fair opportunity to litigate her claif)s.

The Court has cautioned Plaintiff thatlie SAC does not cure the pleadi
deficiencies, his claims will be dismissed with prejudice and without fultiage
to amend. Becausélaintiff has not been able poovide a short and plain stateme
of the claims oto statea claim the Court finds that any amendment would be fu
Accordingly, Defendant’s motion is grantedthout leave to amend.See, e.g
Chaset v. Fleer/Skybox Iht 300 F.3d 1083, 1088 (9th Cir. 2002) (no neec
prolong the litigation by permitting further amendment where the “basic flawei
underlying facts as alleged cannot be cured by amendrhgrin v. Pathogenesi
Corp., 284 F.3d 1027, 1039 (9th Cir.@) (“Because any amendment would
futile, there was no need to prolong the litigation by permitting fur
amendment.”)

I,
CONCLUSION
For the foregoing reasons, Defendant’s motion to dismiss is grasttealit

leave to amendThis case is dismissed in its entiretigh prejudice
IT ISSO ORDERED.

Dated: January 12, 2018 :
Y Ly %

Hon. Dana M. Sabraw
United States District Judge

-4 — 14-cv-2541DMS (BLM)

Al

ng

nts

tile

| to

be
ther




