Langer v. Kacha €

o (0e] ~ (o2} (93] ESN w N =

N NN NN N N NN P P P B P P PP PR
© N o O~ W N P O © N O 0o M W N P O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Plaintiff, ORDER GRANTING
DISMISS

V. [ECF No. 22]
JEFF A. KACHA et d.,

Defendants.

lack of subject matter jurisdiction. Plaintiff opposes.

CourtGRANTS Defendants’ motion to dismiss.

-1-

CHRIS LANGER, Case No. 14-cv-2610-BAS(KSC)

DEFENDANTS' MOTION TO

Plaintiff Chris Langer commencedishAmericans with Disabilities Agt

(“ADA") action against Defendants Jeff Kacha and Tania ANarchol (formerly

Family Trust. This action arises fronllegations of ADA viohtions related t

parking availability at the Hob Nob Restant. Defendants now move to dismiss

and without oral argumentSeeCiv. L.R. 7.1(d)(1). For the following reasons,

oc. 30

Kacha) in their individual and represeita capacities as trustees of the Kacha

D

for

The Court finds this motion suitable fdetermination on the papers submitted

the

14cv2610

Dockets.Just|ia.com


https://dockets.justia.com/docket/california/casdce/3:2014cv02610/458061/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2014cv02610/458061/30/
https://dockets.justia.com/

l. BACKGROUND
The following facts are uncontroved. Jeff Kacha and Tania Warchol

(formerly Kacha) have owned the HolmiNRestaurant and the adjacent apartment

building at 121 Juniper Street since the 1990s. (Warchol Decl. 1 2, ECF 22-4.) The

Hob Nob Restaurant and the apartment lngicire on separategal properties and
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are separated by a wall thawvidies the two propertiesid; § 7.) In 2015, Tani

Warchol was awarddabth properties in a divorce settlemeid. { 2.)

The Hob Nob Restaurant “does not haveoitsn parking lot for its patrons|.

Instead, “[p]atrons must make use of italale on-street parking on the adjacen
nearby streets only.” (Warchol Decl. Y 6Kgcha Dep. 5:1-11, ECF No. 3.) T

a

[ or

1S

has been the case since thexcKas first owned the Hobo in the 1990’s and is the

case today.ld.)

The apartment complex, however, aguieed by the builshg code, has twp

parking spots for each of three apartment ufitacha Dep. 5:1-11.) Italso hast

WO

parking spots for the owners of the HNbb (not for patron use) and one parking

spot to store trash containers. (Warchol Decl. | 8.)

“There have been several times over plast years when SDG&E, the County

Water Department, ownerd neighboring apartment buildings, and others Wwere

engaged in trenching the street and/or ttocon. During these period of trench
and construction, the consttion workers would put up ‘no parking’ signs in

construction zone and utilizdl remaining street parking leaving no street par

for Hob Nob Restaurant customers.” (Warchol Decl. §e@; alsdKacha Dep. 10:1-

9.) During that time, the Kachas madmagements for Hob Nob customers “to m

temporary use of the tenant parking lotle¢ adjacent apartment building . . .

ng
the
King

ake
but

only if the apartment residents were nahggheir assigned spots.” (Warchol Decl.

1 7.) This temporary parking was only avBi@abetween 7 a.m. and 2 p.m. when

road construction was going orld.(Y 10.) The Kachas discontinued using

temporary parking arrangement in the sumofe2014 before this lawsuit was filed.
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(Id. 1 11.)

Chris Langer is a paraplegic who cann@ik and who uses a wheelchair
mobility. (Compl. T 1.) In May 2014, Mr. Inger went to the Hob Nob Restauran
eat. (d. § 7.) Mr. Langer attempted to parkwhat he believed was the Hob N
parking lot, but there was no “fully owpliant handicap-accessible parking sp
available.” (d. 1 11.)

In his Complaint, Mr. Langer alies that “a fully compliant handicg
accessible parking spot once existed” ia plarking lot where he attempted to ps
but that “this ha[d] been allowldo fade away to the point that it is no longer avail

for use by disabled persons.” (Compl. ) However, at his deposition, Mr. Lang

responded that he had “not seen anythikethat.” (Langer Dp. 3:9-20, ECF Na.

22-6.) He does not know whether or not talkegation of faded paint is true or n
(Id. at 4:7-9.)

Mr. Langer further allege “on information and belfethat there are oth¢
violations and barriers on the site that retatéis disability” and that “Plaintiff wil
amend the complaint to provide proper notice regarding the scope of this [
once he conducts a site inspection.” (Compl. 1 16.) However, at his depositig
Langer stated that he hast experienced any additidnaarriers, and he doesi
know whether any exist or ngt.anger Dep. 6:3, 6:6, 6:10.)

Although Mr. Langer’s brief suggestgherwise, discouwg has long sinc
closed in this case. (ECF Nb8.) The time has passfxut any amended pleadings
be filed, and the case is setltegin trial in two months.Iq.) Plaintiff has no
amended his pleadings to add any other violations or barriers at the Hg
Restaurant.
I
I
I
I
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. LEGAL STANDARD
Under Rule 12 of the Ferd Rules of Civil Procedey; a party may move

dismiss a claim based on the couréisl of subject matter jurisdictio®eeFed. R

Civ. P. 12(b)(1). “A federalaurt is presumed to lack jurisdiction in a particular ¢

unless the contrary affirmatively appearStock West, Inc. onfederated Tribe!
873 F.2d 1221, 1225 (9th Cir989) (citation omitted). “Artile 111 of the Constitutior

confines the federal courts to adjudicatiof actual ‘Cases’ and ‘Controversie$

Lujan v. Defenders of Wildlif&04 U.S. 555, 590 (1992). “[i¢ core component
standing is an essentialdhunchanging part of the casecontroversy requireme

of Article Ill.” 1d. at 560 (citation omitted). Conseqtigna case that lacks Artic

[Il standing must be dismissed fack of subject matter jurisdictioee Maya V.

Centex Corp.658 F.3d 1060, 1067 (9@ir. 2011). Because stding is essential fq
a federal court to have selof matter jurisdiction, the issue of standing is prog
raised in a 12(b)(1) motion to dismigshandler v. State Farut. Auto. Ins. Co
598 F.3d 1115, 1122 (9th Cir. 2010) (citations omitted).

The “irreducible constitutional minimundf Article 11l standing is comprise

of three elements: (1) “the plaintiff mustveasuffered an ‘injury in fact’ “which i
both ‘concrete and particularized’ and @&k or imminent,” not ‘conjectural’ ¢

‘hypothetical’ ”; (2) “theremust be a causal connection between the injury an

[0

ase

UJ

e

DI

erly

d
S
)r

d the

conduct complained of” such that the injusy“trace[able] to the challenged action

of the defendant, and not . . . th[e] redafl the independent action of some th
party not before the court”and (3) “it must be ‘likely,” as opposed to mer
‘speculative,’ that the injury will b&#edressed by a favorable decisioritjan, 504
U.S. at 560-61 (citations omitted). The pasticiting federal juisdiction has th
burden of establishing these elemeids.The doctrines of ripeness and mootr
also relate to a federal cagrsubject matter jurisdictiomnd so challenges to a clg
on either ground are properly raised in a 12(b)(1) moGtandler 598 F.3d at 112,

(citations omitted).
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A jurisdictional attack under Rule 12(b)@an be either facial or factusl/hite
v. Lee 227 F.3d 1214, 1242 (9th Cir. 2000). Ifaaial attack, the challenger assérts
that the allegations in the plaint are insufficient tanvoke federal jurisdiction,
and the court is limited in its review to the allegations in the compkaie Air fof
Everyone v. Meyer373 F.3d 1035, 1039 (9th C2004). In a factual attack, the
challenger provides evidence that an allefgad in the complainis false, thereby
resulting in a lack of subject matter jurisdictidsh. Therefore, under a factual attack,
the allegations in the complaint are not presdro be true and “the district court is
not restricted to the face of the plaagh, but may review any evidence, such as
affidavits and testimony, to resolve faat disputes concerning the existence of
jurisdiction.” McCarthy v. United State850 F.2d 558, 560 (9th Cir. 1988). “Once
the moving party has converted the rontito dismiss into a factual motion by
presenting affidavits or other evidence pmbypérought before th court, the party
opposing the motion must furnish affidavitsather evidence necessary to satisfy its
burden of establishing subject matter jurisdictio®dvage v. Glendale Union High
Sch, 343 F.3d 1036, 1039 n.2 (9th Cir. 2003) wewer, “[a] cout may not resolv

genuinely disputed facts where ‘the dums of jurisdiction is dependent on the

D

resolution of factual issues going to the meritRgberts v. Corrothers812 F.2¢
1173, 1177 (9th Cir. 1987) (citations omitted).

[ll.  DISCUSSION

Plaintiff's lone federal claim is amlleged violation ofTitle Il of the
Americans with Disabilities Act (“ADA”).The ADA prohibits discrimination that
interferes with disabled individuals’ “fulind equal enjoyment” of places of public
accommodation. 42 U.S.C. § 12182(a).lawful discrimination under the ADA
occurs when an accommodation “subjeats individual . . . to a denial of the
opportunity . . . to participaia or benefit from the . .accommodations @&n entity.”
42 U.S.C. § 12182(b)(1)(A)(i).
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Pursuant to the ADA Accessibility Glelines (“ADAAG”), parking spaces

designated as reserved for disabled irhligis must be identified by a specific si

on.

ADAAG § 4.1.2(7)(a). “At least one accesalybute within the boundary of the site

shall be provided from . .accessible parking . . . todlaccessible building entrance

they serve.” ADAAG § 4.3.2(1). Accessiblerkimg spaces must be at least 96 inches

wide and adjacent access aisles must be at least 60 inches wide. ADAAG §8 4.6.:

4.6.6.

The only available remedy to privateapitiffs under the ADA is injunctiv
relief. 42 U.S.C. § 12188(a)(1Because this is the sole remedy, a plaintiff purs
injunctive relief must demonstrate, in adalitito the traditional elements of standi
a “real and immediate tbat that the plaintiff will be wronged agairCity of Log
Angeles v. Lyong61 U.S. 95, 111 (1983). In the cexttof an ADA caim, a plaintiff
can satisfy this requirement by “demonasing deterrence, oby demonstratin
injury-in-fact coupled with an interid return to a noncompliant facilityChapmar
v. Pier 1 Imports (U.S.), Inc631 F.3d 939, 944 (9th Cir. 2011.) The Ninth Cir
has also held that if a plaintiff has edisitred standing as to barriers that he

personally encounter, he mayestor injunctive relief as to barriers related to

e
uing

ng,

)

cuit
did
his

disability that he did ngtersonally encounteld. at 951 ;see also Doran v. 7-Eleven,

Inc., 524 F.3d 1034, 1047 (9th Cir. 2008) (catiomitted) (“An ADA plaintiff who

has Article Ill standing as a result of keast one barrier at a place of public

accommodation may, in one suit, pernb$sichallenge all barriers in that public

accommodation that are relatechie or her specific disability.”).
Relying onRoberts v. Corrothers812 F.2d 1173 (9th Cir. 1987), Plain
argues that this Motion should not havemérought under Rule 12(b)(1) butis m

appropriate for a Summary Judgment Motidn Roberts interestingly, the appellate

[iff

jore

! Plaintiff makes the rather peculiar argumémat if this Motion had been brought as a

Summary Judgment Motion under R&e, then he “would have fifea request under Rule 56

to deny or continue the hearing given that the defense filsdnibtion four days after the

scheduling conference and before discovery has leegun. Plaintiff has a right to conduct a
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court affirmed the district court’s dismissal for lack of subject matter jurisdictio
the court inRobertspoints out, when the issue ofigdiction and the merits of t
case are intertwined, “the district court asgs the truth of allegations in a complg
or habeas petitionynless controverted by undisputed facts in the ret&mR2 F.2d
at 1177 (emphasis added). “Dismissal isnttappropriate wherit appears beyor
doubt that the Plaintiff can prove no sefaxdts in support of his claim which woy
entitle him to relief.”ld.
In this case, after discovery has beempleted, the uncontroverted facts
that:
(1) Mr. Langer is disabled (Compl. T 1);
(2) Mr. Langer went to the Hob Nob Rasrant in May of 2014 and saw
temporary sign that directed him to a neighboring apartment compl
parking (d. 1 7);
(3) The neighboring apartment complaad no properly lzeled accessib
parking spotig@. 1 11);
(4) This is the only barrier Mr. Langer encountered or knows of at the
Nob Restaurant (Lager Dep. 6:3, 6:6, 6:10);
(5) The Hob Nob Restaurant does not hawe has not had, since the e:
1990s, any parking lot for its patrons (Warchol Decl. | 6-7; Kacha
5:1-11);
(6) At various times, because of constiion, the owners of the Hob N
Restaurant have arranged for patrons to have temporary parking ay
at a neighboring apartment complexvbeen 7 a.m. and 2 p.m. while t

construction was going on (Warchol Decl. § 9);

inspection to assess the defendacitsms.” (Pl.’s Opp’n 3 n.1.) TéCourt can only assume thig
language that was borrowed from some other casehe record reflects that the schedy
conference was held on January 12, 2015, over namt¢hs before this Motion was filed. (ECF |
18.) Furthermore, discovery has not only beguopncluded eight months ago on June 2, 2
(Scheduling Order { 4, ECF No. 1&lpintiff has had ample time to do a site inspection, the
have been completely developed, and the case is set to go to trial in April.
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(7) They did this by posting a temporargsiat an adjacent apartment comy
that said that customers of the Hobld\could park in thigot if no tenants
were parked thered. { 10); and

(8) The temporary sign is gone and l@en gone since the summer of 2(
The arrangement for temporary parking is over. The owners ha
intention of arranging temporary parking for their patrons at the adj
apartment complexd. 1 11).

Since these facts are undisputed and m@tdeen controverted by any facts on
record, or any representations in Pldfis Response, it ap@es beyond a doubt th
Plaintiff can prove no set of facts that woeintitle him to subjeanatter jurisdictior
in this case.

Plaintiff further argues that the mefact that Defendants no longer of]

temporary parking does not render hisrolanoot. (Pl.’'s Opp’n 3:19-7:18.) He urd

this Court to apply the voluntary-cessatioctrine standard, which substantia

raises the bar that must betrt@ dismiss a claim as mootd() Under this doctrine

in order to dismiss a claim as moot basad defendant’s voldary cessation of th
complained behavior, the moving party must prove that the alleged wrf
behavior could not reasongbbe expected to recufriends of the Earth, Inc.
Laidlaw Envtl. Servs. (TOC), Inc628 U.S. 167, 190 (2000).

Plaintiff argues that the only evidenoévoluntary cessation is Defendar
statements that they will not use the adpegpartment building for either tempory
or permanent parking by Hob Nob Restaurant patrons in the future. (Pl.’s
3:19-7:18.) However, unlike the other uatary-cessation cases cited by Plain

this is a case where itismdisputed that the Hob Nob Restaurant does not and h

offered parking to its patrons since tharly 1990s. (Warchol Decl. 1 6-7; Kac¢

Dlex
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Dep. 5:1-11.) Itis undisputed that the tergry parking lot in the adjacent apartment

building occurred only while constructiovas going on, and only between 7 &

and 2 p.m. while the construction was acgMeappening. (Warchol Decl. 11 7, 1
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The record is uncontroverted that the temporary parking lot, which was only used

temporarily, is no longer in use. (Warchol Defl11.) Therefore, the cases citeq by

Plaintiff for the proposition that a defendazannot cease offering parking, just to

avoid being sued for failure to provide tad parking, are inapposite. The Hob Nob

Restaurant has never provided parkingpédrons except during a brief period
construction.

Based on the uncontroverted facts specific to this case, the Court finds

allegedly wrongful behavior cannaasonably be expected to rec#ee Grove \
De la Cruz 407 F. Supp. 2d 1126, 1130 (C.D.1.CZ005) (“[A] case may become

moot if subsequent events have made soaliely clear that the allegedly wrong

behavior cannot reasonably egpected to recur, [or] iarim relief or events have

completely and irrevocably eradicatee #ffects of the alleged violation.”).

Accordingly, the CourGRANTS Defendants’ motion as to Plaintiff's first

claim for ADA violations.

Defendants also assert in their motioattf the Court dismisses Plaintiff

federal claim as moot, then it must aldismiss the pendent California state-
claims. GeeDefs.” Mot. 9:1-12, ECF No. 22-1%)D]istrict courts may decline t

of

that th

~

iful

aw

D

exercise supplemental jurisdiction over a[] claf . . . the district court has dismissed

all claims over which it has original jediction.” 28 U.S.C. 8§367(c)(3). Howevel
district courts only have discretion “[i]f the district court dismissed all federal ¢
on the merits.’Herman Family RevocadITrust v. Teddy Bea254 F.3d 802, 8

(9th Cir. 2001). If, however, the districvart “dismisses [all federal claims] for |

aims
6
k

of subject matter jurisdiction, it has no disiton and must dismiss all [state Igw]

claims.”Id.

Because the Court has dismissed Ri&s ADA claim for lack of subjec
matter jurisdiction, it does ndtave discretion to exerciseipplemental jurisdicti
over the state-law claimsSee Herman Family Revocable T4 F.3d at 806.
I
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IV. CONCLUSION & ORDER
In light of the foregoing, the CouBRANTS Defendants’ motion to dismis
(ECF No. 22.)
IT IS SO ORDERED.

. /) X i
DATED: February 10,2016 [ idig (s },)/4 f,ﬁ( |

Hoy. Cynthia Bashant
United States District Judge

—-10 - 14cv2610

S.



