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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KAREN DUELL, Civil No. 14¢cv2774-WQH-JLB
Plaintiff, ORDER
VS.

FIRST NATIONAL BANK OF
(F)II\FQQIHA; THE DUNNING LAW

Defendants

HAYES, Judge:

The matters before the Court aref@wlant Dunning Law Firm’s (“Dunning’
Motion to Dismiss Counts | & Il of the First Amended Complaint (ECF No. 11),
Defendant First National Bank of Omah&ENBO”) Motion to Dismiss Count Il of
Plaintiff's Complaint (ECF No. 12).

BACKGROUND

On November 20, 2014, Plaintiff Karéyuell initiated this action by filing 1
Complaint against Defendarsinning and FNBO. (ECF Nd). On January 9, 201
Defendant FNBO filed a motion to dismig&CF No. 7). On the same day, Defend
Dunning filed a motion to dismiss. (ECF No. 8).
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On January 19, 2015, Plaintiff filed the@st Amended Complaint asserting the

following claims: (1) violation of the Faibebt Collection Practices Act (“FDCPA”
15 U.S.C. section 1692t seq, against Defendant Dunnin¢2) violation of the
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Rosenthal Fair Debt Collection Practickst (“RFDCPA”), California Civil Code
sections 1788-1788.32, against Defend&ntsning and FNBO; and (3) violation
the California Consumer Credit Reporting Ageschct, California Civil Code sectig
1785.1 et seq, against Defendant FNBO. (ECF No. 9).

On January 23, 2015, the Court issaadrder denying Defendants’ motions
dismiss (ECF Nos. 7, 8) as moot. (ECF No. 10).

On February 5, 2015, Defdant Dunning filed the Motion to Dismiss Coun{
& Il of the First Amended Complaint purgnt to Federal Rule of Civil Procedu

12(b)(6). (ECF No. 11). On March 2, 20Baintiff filed an opposition. (ECF N¢.

13). On March 11, 2015, Defendant Dunningfigereply. (ECF No. 17). Onthe sa
day, Plaintiff filed an objection to uhning’s reply on grounds that the reply W
untimely. (ECF No. 18).

On February 5, 2015, Defendant FNBI®d the Motion to Dismiss Count Il g
Plaintiff's Complaint pursuant to FederallRwf Civil Procedure 12(b)(6). (ECF N
12). On March 2, 2015, Plaintiff filed aspposition. (ECF No. 14). On March
2015, Defendant FNBO filed a reply. (ECF No. 16).

On May 26, 2015, the Court issued an Order stating that:

IT IS HEREBY ORDERED that the parties shall submit supplemental

briefing on the issue of whether Pliif's allegation that Defendant First

National Bank of Omaha “reported Riaif's alleged denquency to credit

bureaus each month” QECF No. 9 at 5? may constitute collection a activity
within the meaning of the Fabebt Collection Practices Act....
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(ECF No. 19). On June 5, 2015, DefemdBNBO submitted a supplemental brigef.

(ECF No. 20). On June 9, 2015, Plainsffomitted a supplemental brief. (ECF |

21). On the same day, f2adant Dunning submitted a suppiental brief. (ECF NQq.

22). On June 19, 2015, Defendant FNB®mitted a reply. (ECF No. 23). Ont
same day, Defendant Dunning sutted a reply. (ECF No. 24).
ALLEGATIONSOF FIRST AMENDED COMPLAINT
“Sometime prior to Februg 24, 2014, Plaintiff isalleged to have incurre
certain financial obligationso FNBO.” (ECF No. 9] 23). “Sometime thereaftg

-2- 14cv2774-WQH-JLB

NO.

he

d




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

Plaintiff allegedly fell behindh the payments allegedly @a on the alleged debtld.

1 24. “As a result, Plaintiff haseceived numerous written and telephagnic

communications from Defendant with regard to Plaintiff's alleged ddibt.Y 25.
“Plaintiff contacted Dunning in an effai@ amicably resolve Plaintiff's allege
debt” Id. 1 26. “Following confidential settlemediscussions, Plaintiff and Dunnir
finalized a settlement with regard to Pl#is alleged debt Beged to be owed t
FNBO.” Id. § 27. “Dunning memorialized tlsettlement via written communicatic

d
g

DN

dated February 24, 2014ld.  28. The communication stated that “[FNBO] is willing

to accept the sum of $6,106.63 in monthly payments of $170.00, so long as t
payment is received by my offiago later than March 7, 2014.1d. 1 29. The
communication also stated that “[a]s la®jyou are current on your payments [FNE
will refrain from further collection activities.td. § 30. “Plaintiff reasonably believe
that compliance with the terms of the egment would preclude any adverse action
FNBO against Plaintiff, including the awtaince of demands farore than $170.00 p¢
month, negative credit reporting in the event that Plaintiff paid at least $170.00
month and a collection lawsuitfd. I 31.

“Despite the agreement, FNBO has couéd its attempts to collect Plaintiff
alleged debt. FNBOQO's collection attemptkséy represent that Plaintiff is delinque
and that Plaintiff owes more than $100.per month. As a result, FNBO h
inaccurately reported Plaintiff's allegedidguency to the credit bureaus each mon
Id. T 33.

“FNBO now seeks to avoid liability by adlifying the terms of the agreement
memorialized by Dunning’s February 2014 written communication. Specifical
FNBO claims it was not bound by PlaintifEettlement agreement in any mannéd.”
1 34. “In the event thatuhning lacked authority to settfdaintiff's alleged debt o
behalf of FNBO and/or to make thepresentations in Dunning’s February 24, 2(
memorialization, Dunning’s conduct vioat both the FDCPA and the RFDCPAJ.
1 35.
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Through this conduct, Dunning violated 15 U.S.C. 8 1692e by usin
false, deceptive and misleading representations in connection with the
collection of Plaintiff's alleged debt. This section is incorporated into the
RFDPCA by Cal. Civ. Code 8§ 1788.17; thus, Dunning also violated Cal.
Civ. Code §1788.17.

~ Through this conduct, Dunning violated 15 U.S.C. § 1692e(5) by
taking action that could not legally teken. This section is incorporated
into the RFDPCA by Cal. Civ. Code § 1788.17; thus, Dunning also
violated Cal. Civ. Code § 1788.17.

~_ Through this conduct, Dunningotated 15 U.S.C. § 1692¢e(9) by
distributing a written communication v created a false impression as
its authorization and/or approval. This section is incorporated into the
RFDPCA by Cal. Civ. Code § 1788.17; thus, Dunning also violated Cal.
Civ. Code §1788.17.

~ Through this conduct Dunning vatked 15 U.S.C. § 1692¢e(10) by
using false re{gresenta_tlon_s and deceptive means to collect Plaintiff's
alledged debt. This section is inporated into the RFDPCA by Cal. Civ.
Code § 1788.17; thus, Dunning also violated Cal. Civ. Code § 1788.17.

Id. T 36-39.

“Furthermore, FNBO also violateddiRFDPCA by continuing collection activi
with regard to Plaintiff's keged debt, including reportingdihtiff as delinquent to th
credit bureaus.’ld. 1 40.

Through this conduct, FNBO viated 15 U.S.C. § 1692e by using
false, deceptive and misleading representations in connection with the
collection of Plaintiff's alleged debt. This section is incorporated into the
5?%?7%?3" Civ. Code § 1788.17; thus, FNBO violated Cal. Civ.

ode A7.

Through this conduct, FNBOdalated 15 U.S.C. § 1692e(2%(A? by
falsely representing the character, amount, and legal status of Plaintiff's
alleged debt. This section is incorporated into the RFDPCA by Cal. Civ.
Code § 1788.17; thus, FNBO violated Cal. Civ. Code § 1788.17.

Through this conduct, FNBO violated 15 U.S.C. 8§ 1692¢(8) _bfy
communication false information to the credit bureaus regarding Plaintiff's
alleged debt. This section is inporated into the RFDPCA by Cal. Civ.
Code § 1788.17; thus, FNBO violated Cal. Civ. Code § 1788.17.

~ Through this conduct FNBO violated 15 U.S.C. § 1692e|g10_) bt¥
using false representations and deceptive means to collect Plaintiff’s
alleged debt. This section is incorporated into the REDPCA b% Cal. Civ.
Code § 1788.17; thus, FNBO also violated Cal. Civ. Code § 1788.17.

~ Through this conduct FNBO violated 15 U.S.C. § 1692f b%_u_sing
unfair and unconscionable means toedilPlaintiff's alleged debt. This
section is incorporated into the RFDPCA by Cal. Civ. Code § 1788.17;
thus, FNBO also violated Cal. Civ. Code § 1788.17.
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Through this conduct FNBO violated 15 U.S.C. § 1692f(1) hy
collecting any amount neither expsty authorized by the agreement
creating Plaintiff's alleged debt nTner_mltted by law.” This section is
incorporated into the REDPCA . Civ. Codes 1788.17; thus, FNBO
also violated Cal. Civ. Code § 1788.17.

Through this conduct, FNBO vialed Cal. Civ. Code § 1785.25(a)
by furnishing information to a consumer credit reporting agency knowing
the information was inaccurate.
Id. § 42-48.

Plaintiff further alleges that:

~ In the regular course of its bimess operations, FNBO routinely
furnishes information to credit reporting agencies pertaining  to
transactions between FNBO and FNB@onsumers, so as to provide
information to a consumer’s creahbrthiness, credit standing and credit
capacity.

~ Because FNBO is a partnership, manation, association, or other
entrgy and is therefore a “person”that term is defined by Cal. Civ. Code

§ 1785.3(j), Defendant isnd always was obligated to not furnish

information on a specific transaction@perience to any consumer credit

_rePortlng agency if the person knows or should have known that the

information s incomplete or inaccurates required bP/ Cal. Civ. Code 8§

1785.25(a). FNBO knew or should haugwn that Plaintiff was timely

maklng laintiff's required payments. Thus, FNBO violated Cal. Civ.

Code § 1785.25(a).

Id. 11 61-62.

The First Amended Complaint asserts thalegms for relief: (1) violation of thg
FDCPA, 15 U.S.C. section 169 seq, against Defendant Dunning Law Firm; {
violation of the RFDCPA, California Civil Code sections 1788-1788.32, ag
Defendants Dunning Law Firm and FNB@nd (3) violation of the Californi
Consumer Credit Reporting Agencies Agalifornia Civil Code section 1785 41, seq,
against Defendant FNBO.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6)més dismissal for “failure to stat
a claim upon which relief can be granted.” HedCiv. P. 12(b)(6). Federal Rule
Civil Procedure 8(a) provides that “[a]ealding that states a claim for relief m
contain ... a short and plain statement ef¢taim showing that the pleader is entit

to relief.” Fed. R. Civ. P8(a)(2). “A district court’s dismissal for failure to stats

-5- 14cv2774-WQH-JLB

\V

2)
ainst
A

e
of

st
ed
a

U




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

claim under Federal Rule of Civil Procedureld)2§) is proper if there is a ‘lack of
cognizable legal theory or the absence of sufficient facts alleged under a cog

a

nizak

legal theory.” Conservation Force v. Salaz&46 F.3d 1240, 1242 (9th Cir. 2011)

(quotingBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labeladconclusions, and a formulaic recitation of the elem
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)

ents

(quoting Fed. R. Civ. P. 8(a)). “Torsuwve a motion to dismiss, a complaint must

contain sufficient factual matter, acceptedtra®, to ‘state a claim to relief that|i

plausible on its face.”Ashcroft v. Iqbal556 U.S. 662, 678 (2009) (quotifigrombly
550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads fa
content that allows the court to draw teasonable inference thhe defendantis liabl
for the misconduct alleged.ld. (citation omitted). “[T]hetenet that a court mu

accept as true all of the allegations contdimea complaint is inapplicable to leg
conclusions. Threadbare recitals of #lements of a cause of action, supporteq
mere conclusory statements, do not suffi¢d.(citation omitted). “While the pleadin
standard for Rule 8(a) is liberal, the ‘[f]lael allegations must lEough to raise a rigl

to relief above the speculative levelCook v. Brewer637 F.3d 1002, 1006 (9th C

ctual
g
3

al

| by
g
L

r.

2011) (quotingTwombly 550 U.S. at 555). “In sum, for a complaint to survive a

motion to dismiss, the non-conclusory fatw@ntent, and reasonable inferences fi

that content, must be plausibly suggest¥a claim entitling the plaintiff to relief.

om

Moss v. U.S. Secret Servié&d2 F.3d 962, 969 (9th Cir. 2009) (quotations omitted).

Motion to Dismiss by Defendant Dunning (ECF No. 11)
Defendant Dunning moves to dismiss Plidits FDCPA and RFDCPA claims assert
against Dunning.
l. Fair Debt Collection Practices Act and Rosenthal Act

9%
o

Plaintiff brings the FDCR claim against Defendant “Dunning only,” but brings

-6 - 14cv2774-WQH-JLB
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the RFDCPA claim against both Daféant Dunning anBefendant FNBO. (ECF No.
9 at 9). Defendant Dunningpntends that Plaintiff’'sli@gations are conclusory ar

nd

speculative and Plaintiff does not allegett to support the FDCPA claim. Defend

nt

Dunning contends that Plaintiff does not géldacts to support a claim that Defendant

Dunning did not have the authority to négte with Plaintiff. Defendant Dunning

contends that Plaintiff does not allege thanning made false perts about the de
or that Dunning incorrectly reported tlatus of the debt. Defendant Dunn
contends that Plaintiff does not allege thahning was involved in any of the activiti
carried out by FNBO that seras the basis for the Complaint.

Plaintiff contends that the Complairieges that Defendant Dunning agreed {
Plaintiff would pay a total amount of $)6.63 via monthly payments of $170.00, ¢
that as long as Plaintiff made each mopgidyment, FNBO would refrain from furth
collection activity. Plaintiff contends thatontrary to Dunning’s representations mi
in inducing payment from Plaintiff, FNBQontinues to assert that Plaintiff
delinquent on Plaintiff's allegkdebt; that Plaintiff owesore than $170.00 per mont
and that FNBO has reporteddlalleged delinquency to the credit bureaus. Plai
contends that the Complaint allegédsat, had Dunning not made these fg
representations in Defendant’'s Februady 2014 written communication, Plaint
would have proceeded in a different mannghwegard to resoing the alleged deb

Section 1692e prohibits the use by a dwmtlector of “any false, deceptive,
misleading representation or means in cotioravith the collection of any debt.” 1
U.S.C. §1692e. The FDCPA includes a non-ashae list of examples of proscribe
conduct, including:

(52 The threat to take any action tikahnot legally be t@n or that is not
Intended to be taken.

(9) The use or distribution of amyritten communication which simulates
or'is falsely represented to be adiment authorized, issued, or approved

! Defendant FNBO does not move to dismiss Plaintiff’'s RFDCPA claim against F

-7 - 14cv2774-WQH-JLB
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by any court, official, or agency ofétunited States or any State, or which
creatés a false impression as tedsrce, authorization, or approval.

(10) The use of any false represéiotaor deceptive means to collect or
attempt to collect” any debt do obtain information concerning a
consumer.
Id. “Whether conduct violates [§ 1692¢€] ... regsian objective analysis that takes i
account whether the least sophisticated debtor would likely be misled

communication.”Gonzales660 F.3d at 1061-62 (interngliotations omitted). “Th

nto
by

1%

‘least sophisticated debtor’ standard is ‘Bnthan simply examining whether particullar

language would deceive or mislead a reasonable debtik. (quotingTerran 109

F.3d at 1432 ). “Thetandard is ‘designed to protect consumers of below average

sophistication or intelligence,” or those who are ‘uninformed or naive,’ particularly

when those individuals arertgeted by debt collectors.d. at 1062 (quotin@uffy v.
Landberg 215 F.3d 871, 874-75 (8th Cir.2000)). “At the same time, the sta
‘preserv[es] a quotient of reasonableness and presum[es] a basic level of under
and willingness to read with care.ld. (quotingRosenau v. Unifund Cor®b39 F.3d
218, 221 (3d Cir. 2008)). “THeDCPA does not subject dedullectors to liability for
bizarre, idiosyncratic, or peculiar misinterpretationd.”(internal quotations omitted

ndarec
s5tanc

Plaintiff alleges that she finalizedattlement with Dunning which provided that

“[FNBO] is willing to accept the sum ¢$6,106.63 in monthly payments of $170.
so long as the first payment is receivedibyoffice no later than March 7, 2014,” a

“[a]s long as you are current on your pagmts [FNBO] will refrain from further

collection activities.” (ECF No. 9 1 29-30). Plaintiff alleges that she fulfilled her

obligations by paying the agreed upon amounirgerth. Plaintiff alleges that “despi

te

said agreement, FNBO hasrtinued its attempts to collect Plaintiff's alleged debt.

Said collection attempts falsely represent Biatntiff is delinquent; and, that Plaint
owes more than $170.00 per month. a@sesult, FNBO has inaccurately repor
Plaintiff's alleged denquency to the credit bureaus each montlal” § 33. Plaintiff

alleges that “[i]n the event that Dunning lackauthority to settle Plaintiff's alleged
debt on behalf of FNBO amul/to make the representais in Dunning’s February 24,

-8- 14cv2774-WQH-JLB
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2014 memorialization, Onning’s conduct violated both the FDCPA; and,

RFDCPA.” (ECF No. 9 1 35 Plaintiff alleges thathrough this conduct, “Dunning
violated 15 U.S.C. 8§ 1692e(5) by taking aatithat could not legally be takery;

“Dunning violated 15 U.S.C. § 1692(e)(9) by distributing a written communic
which created a false impression as ittharization and/or approval;” and “Dunnif
violated 15 U.S.C. § 1692e(10) by using éalepresentations and deceptive mear
collect Plaintiff's alleged debt.Id. 11 37-39.

A.  Section 1692¢(5)

Section 1692e(5) prohibits a debt collector from making a “threat to tak
action that cannot legally be taken or tisahot intended to baken.” 15 U.S.C. 3
1692¢e(5). Plaintiff alleges that the commication from Dunning stated that “[FNBC
is willing to accept the sum of $6,106.63 in monthly payments of $170.00, so ¢
the first payment is received by my office no later than March 7, 2014,” and “[a]
as you are current on your payments [FENBwill refrain from further collection
activities.” (ECF No. 9 11 29-30). Thikeged language of thcommunication canng
reasonably be read as a “threat to takeaatipn that cannot legallye taken or that i
not intended to be takenI5 U.S.C. § 1692e(5). The Court finds that Plaintiff fail
state a claim pursuant to Section 1692e(B¢fendant Dunning’s Motion to Dismis
Is granted as to Section 1692e(5).

Furthermore, Plaintiff alleges that ‘§8tion 1692e(5)] is incorporated into t
RFDCPA by Cal. Civ. Code § 1788.17; thainning also violated Cal. Civ. Code
1788.17.” (ECF No. 9 1 37). The Rosemhthet requires compliance with the FDCP
and a debt collector that violates the@®PA also violates the Rosenthal A&eeCal.

Civ. Code § 1788.1Gates v. MCT Grp., IncNo. 13CV2611-MMA DHB, 2015 WL
1349985, at*9 (S.D. Cal. Mar. 13, 201Bpsseinzadeh v. M.R.S. Assp887 F. Supp|

e any

Ng a

5 long

to

UJ

5S

he

A,

2d 1104, 1118 (C.D. Cal. 2005). Because Plaintiff fails to state a claim ajgain:s

Defendant Dunning pursuant to Section 1692dP8intiff also fails to state a clai
against Defendant Dunning as toli@@ania Civil Code section 1788.17.
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B.  Section 1692e(9)

Section 1692e(9) prohibits “[tlhe @sor distribution of any writte
communication ... which creates a false insgren as to its source, authorization
approval.” 15 U.S.C. § 1692¢(9).

Plaintiff alleges that the settlement agreement entered into by Defendant D
and Plaintiff stated that “[FNBO] isilling to accept the sum of $6,106.63 in mont

—

or

LinNir

nly

payments of $170.00, so long as the firstpant is received by my office no later than

March 7, 2014.” (ECF No. 9 at § 29). Plaintiff alleges that the communicatio
stated that “[a]s long as you are currentyour payments [FNBO] will refrain frof
further collection activities.”ld. § 30. Plaintiff alleges #t “[d]espite the agreemer
FNBO has continued its attempts to colRlintiff's alleged debt. FNBO'’s collectio
attempts falsely represent that Plaintiffledinquent and that Plaintiff owes more th
$170.00 per month.Id. § 33. The Court finds that Phiff has alleged sufficient fact

N als
n
t,
n

an

S

to state a claim that Defendant Dunning ad have the auth@ation or approval o
Defendant FNBO when Dunning represented “[FNBO] is willing to accept the su

of $6,106.63 in monthly payments of $170.80Jong as the first payment is received

by my office no later than Mah 7, 2014,” and that “[a]s long as you are current on

your payments [FNBO] will refraifrom further collection activities.”ld. § 29-30.
Defendant Dunning’s Motion to Dismiss is denied as to Section 1692e(9).

Complaint adequately allegdsat Defendant FNBO contins¢o engage in collection

activities despite Defendaltunning’s representation th&tefendant FNBO woulg
“refrain from further collection activities.d. { 30.

Furthermore, Plaintiff alleges that “[Sam 1692e(9)] is incorporated into t
RFDCPA by Cal. Civ. Code § 1788.17; thDainning also violated Cal. Civ. Code
1788.17.” (ECF No. 9 1 38). The Rosehthet requires compliance with the FDCP
and a debt collector that violates the®A also violates the Rosenthal A&eeCal.

Civ. Code § 1788.1Gates No. 13CV2611-MMA DHB, 2015 WL 1349985, at *P;

Hosseinzadel387 F. Supp. 2d at 1118. Becauserfildihas alleged sufficient fact
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to state a claim pursuant to Section 1692&{R)intiff has also alleged sufficient fag
to state a claim against Defendant Dunrpagsuant to California Civil Code secti
1788.17.

C.  Section 1692¢(10)

Section 1692e(10), which prohibits “[tjhese of any false representation
deceptive means to collect ... algbt, has been referred taeesatchall’ provision, ang
can be violated in any number of novel way&bdnzales660 F.3d at 1062 (intern
guotations omitted). In the Ninth Circuithe standard taletermine whether
communication is deceptive or misleading under Section 1692e(10) is whet}
“least sophisticated consumer” could have been deceived or mMlade v. Reg
Credit Ass'n 87 F.3d 1098, 1100 (9th Cir.1996)¢nohue v. Quick Collect, InG92
F.3d 1027, 1033 (9th Cir.201®ke also Swanson v. S. Or. Credit Serv., 869 F.2d
1222, 1227 (9th Cir.1988).

Plaintiff alleges that Dunning violatédese section of the FDCPA because

settlement agreement entered into by DefenDanning and Plaintiff stated that “[a]s

long as you are current on your payments$BP] will refrain from further collectior
activities.” (ECF No. 9 1 30). Plaintifilleges that she “reasonably believed 1{
compliance with the terms dfie agreement would preclude any adverse actior
FNBO against Plaintiff, including the awtsince of demands farore than $170.00 p¢
month, negative credit reporting in the event that Plaintiff paid at least $170.00
month and a collection lawsuit.fd. § 31. Plaintiff further lleges that “[d]espite th
agreement, FNBO has continued its attentgotsllect Plaintiff's alleged debt. FNBO
collection attempts falsely represent thatififf is delinquent and that Plaintiff owg
more than $170.00 per month. As a restltBO has inaccurately reported Plaintif

alleged delinquency to the credit bureaus each mornth.ff 33. Applying the leas

sophisticated consumer standard, Pl#imiould reasonably eve that Defendan
Dunning’s representation — “[a]s long as yava current on your payments [FNBO] w

refrain from further collection activities> included refraining from “negative creg

-11 - 14cv2774-WQH-JLB
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reporting in the event that Plaintiff patleast $170.00 per month.” (ECF No. 9 11
31). The Court finds that Plaintiff has @&l sufficient facts tetate a claim pursua
to Section 1692e(10). Defendant Dunning’s Motio Dismiss is denied as to Sect
1692e(10)

Furthermore, Plaintiff alleges that “[Sam 1692e(10)] is incorporated into t
RFDCPA by Cal. Civ. Code § 1788.17; thainning also violated Cal. Civ. Code
1788.17.” (ECF No. 9 1 39). The Rosemhthet requires compliance with the FDCP
and a debt collector that violates the®A also violates the Rosenthal A&eeCal.

Civ. Code § 1788.1Gates No. 13CV2611-MMA DHB, 2015 WL 1349985, at *P;

Hosseinzadel387 F. Supp. 2d at 1118. Becauserfildihas alleged sufficient fact
to state a claim pursuant to Section 1692e@@)ntiff has also alleged sufficient fag
to state a claim against Defendant Dunmugsuant to California Civil Code sectig
1788.17.
Motion to Dismiss by Defendant FNBO (ECF No. 12)

Defendant FNBO moves to dismiss Plaintiff's Credit Reporting Agencie
(“CCRAA") claim brought against Defendant FNBO only.

Defendant FNBO contends thatethFair Credit Reporting Act (“FCRA"

specifically preempts state laws that proscréstrictions on furnishers of informatioE.

Defendant FNBO contends tHlaintiff has not alleged # FNBO is a credit reportin
agency or a user of information. Defend&NBO contends that Plaintiff has on

alleged that FNBO is a fuisher of information and thi€ourt has already found thiat

a private right of action does not exisnder the CCRAA against furnishers

29-

on

S
ts

5 Act

)

y

of

information. Plaintiff contends thatelFrCRA does not preempt California Civil Cgde

section 1785.25(a).
l. Private Right of Action

California Civil Code section 1785.25(grovides that “[a] person shall not

furnish information on a specific transaxtior experience to any consumer Cr¢
reporting agency if the person knows or skdduiow the information is incomplete
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inaccurate.” Cal. Civ. Code § 1785.25(&alifornia Civil Code section 1785.31(z
provides “[a]ny consumer who suffers damages result of a violation of this title
any person may bring an action in a caoofrtappropriate jurisdiction against th
person....” Cal. Civ. Code § 1785.31(a).

District courts in the Ninth Circuit are split on the issue of whether Se
1785.25(a) provides a private right of actiagainst furnishers of informatio

Compare Miller v. Bank of Am., Nat. Ass868 F. Supp. 2d 1118, 1125 (S.D. ¢

2012) (dismissing plaintiff's CCRAA claim agat Bank of America because “Plaint
alleges Defendant [Bank of America] isfanisher of information” and “[p]rivatg
plaintiffs cannot bring CCRAJA] claims agast a furnisher of credit information&dhd

Samuelv. CitiMortgage, IndNo. C 12-5871 MEJ, 2013 WL 1501491, at*4 (N.D. ¢

Apr. 10, 2013) (sameyith Steiner v. OneWest Bank, E$®. C 13-05349 SBA, 201
WL 2452212, at *3 (N.D. CaMay 30, 2014) (rejecting gument that dismissal ¢
plaintiffs’ CCRAA claim was warranted becausere is no private right of actig
under Section 1785.25(a) against furnishensfofmation to credit reporting agencie
andEsquivel v. Bank of Am., N,Alo. 2:12-CV-02502-GEB, 2013 WL 5781679, at
(E.D. Cal. Oct. 25, 2013) (rejecting argemh that CCRAA does not permit clair
against furnishers of informatioapdMcFaul v. Bank of Am., N.ANo. CV 12-5685
PSG, 2013 WL 2368056, at *2 (N.D. Cal. M&9, 2013) (finding that Sectio
1785.25(a) provides a private right of action against furnishers of information).

ction
n.

al.
if

\1”4

al.
4

n

s)
*6
ns

n

The district courts thahave found no private right of action exists agajnst

furnishers of information pursuant to Section 1785.25(a) relfPolver v. Avcg
Financial Services182 Cal. App. 3d 622 (1986%ee, e.g., Miller858 F. Supp. 2d @
1125. Pulver states that “[Section 1785.31(a)] gives the consumer an actic
damages against a credit repagtagency or a user of information for violation of
provisions ... it does not extend liability to owbo furnishes information to a crec
reporting agency.’Pulver v. Avco Fin. Serysl82 Cal. App. 3d at 633. According
the district courts finding that no privatgit of action exists against furnishers

-13- 14cv2774-WQH-JLB

{
n fol
ts
it

Y

of




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

information pursuant to Section 1785.25(a) have required plaintiffs to allege tt
defendant was either a user of imf@tion or a credit reporting agenc§ee Miller 858
F. Supp. 2d at 1125 (“Here, Plaintiff alleges Defendant BAC is a furnish
information; Plaintiff makeso allegations thddefendant is a user of information
a credit reporting agency. Thus, section 1788@4s not authorize Plaintiff to bring
CCRAJA] claim against DefendanAccordingly, to the extent Plaintiff attempts
bring a CCRA[A] claim against Defendant BACits capacity as a furnisher of cre
information, he cannot do so and thairl is dismissed without prejudice.§amuel
2013 WL 1501491, at *4 (“Here, Plaintiffallege Defendant is a furnisher

information; Plaintiffs makes no allegatiothsit Defendant is a user of information
a credit reporting agency. Thus, section 1788@&ds not authorize Plaintiffs to brir
a CCRAJA] claim against Defendarccordingly, to the extent Plaintiffs attempts
bring a CCRA[A] claim against Defendant its capacity as a furnisher of cre
information, they cannot do so and the claim is DISMISSED.”).

However, as pointed out by the distcourts that have found a private right
action exists against furnishers of information pursuant to Section 1785R5(egr
pre-dates the California Legislame’s 1993 amendment of the CCRA&ee McFayl
2013 WL 2368056, at *2 (“BuPulver pre-dates the California Legislature’s 19
amendment of the CCRAJ[A] to include&ion 1785.25, which explicitly provides
private cause of action against parties furnishing information to credit rep
agencies.”)Steiner 2014 WL 2452212, at *3 (“OneWest contends that dismiss
Plaintiffs’ CCRAA claim is warranted becaugere is no private right of action unc
Civil Code § 1785.25(a) against furnishersnddbrmation to credit reporting agencig
In support of its position, OneWest relies Bulver]. OneWest'’s reliance dPulveris
misplaced.Pulver pre-dates the California Legislature’s 1993 amendment o
CCRAAto include § 1785.25.").

Furthermore, the Ninth Circuit Court dippeals has recognized that a priv|
right of action exists to enforce Section 1785.25(a) against furnishers of inforn
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See Gorman v. Wolpoff & Abramson, L1584 F.3d 1147, 1171 (9th Cir. 2009) (‘[
is California Civil Code section 1785.25(and only section 1785.25(a), that impo
legal duties-‘rule[s] of law that must ledeyed’-on furnishers of information.”).
The California Legislature’s 1993 ameneint of the CCRAA providing a prival
cause of action against parties furnishinfgimation to credit reporting agencies &
the Ninth Circuit’s recognition that a privaight of action exists against furnishers
information pursuant to Section 1785.25&ijpport the conclusion that a private ri

It

5€S

e
nd
of

yht

of action exists against furnishers of information pursuant to Section 1785.25(3

In this case, Plaintiff alleges thatdlugh its conduct, “FNBO violated Cal. Ciyv.

).

Code § 1785.25(a) by furnishing information to a consumer credit reporting agenc

knowing the information was inac@aie.” (ECF No. 9 { 48)Plaintiff further alleges

that “[ijn the regular course of its business operations, FNBO routinely furr
information to credit reporting agencies p@ntng to transactions between FNBO &
FNBQO'’s consumers, so as to provide mf@ation to a consumer’s credit worthine
credit standing and credit capacityld.  61. Plaintiff's allegations are sufficient
state a claim pursuant to Section 1785.25(a).
II.  Preemption

“Section 1681t(b)(1)(F), the FCRA’s preemption provision, expressly exe
this subsection-California Civil Codedion 1785.25(a)-from igeneral exclusion g
state law claims on matters governed by § 1681s-2.289drman v. Wolpoff &
Abramson, LLP584 F.3d 1147, 1169 (9th Cir. 2009). “It is California Civil Cq
section 1785.25(a), and only section 1785.25(&t imposes legal duties-‘rule[s]
law that must be obeyed’-darnishers of informationCongress explicitly saved th
section from preemption in the FCRA.Id. at 1171. The Ninth Circuit Court ¢
Appeals held itsormanthat, “[b]ecause the plain language of the preemption prov,
does not apply to private rights of actiand because the likely purpose of the exp
exclusion was precisely to permit privaté@nement of these provisions, we hold t

the private right of action to enforce I€arnia Civil Code section 1785.25(a) is not
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preempted by the FCRAGorman 584 F.3d at 1172-73ge also Carvalho v. Equifax

Info. Servs., LLC629 F.3d 876, 889 (9th Cir. 2010) (discussBmymanand stating

that “Gormanholds only that the FCRA does not preempt section 1785.25(a) glaim:

against furnishers.”).

Plaintiff alleges that through its condu¢FNBO violated Cal. Civ. Code
1785.25(a) by furnishing information tccansumer credit reporting agency know
the information was inaccurate(ECF No. 9 1 48). Plaidtifurther alleges that “[i]n
the regular course of its business operatiBhBO routinely furnishes information 1
credit reporting agencies pertaining ttansactions between FNBO and FNB(
consumers, so as to provide informattona consumer’s credit worthiness, cre
standing and credit capacityld. § 61. The Court finds & Plaintiff's CCRAA claim
pursuant to Section 1785.25(a) is not prptad by the FCRA. Defendant FNBC
Motion to Dismiss Count Il of Plaintiff's Complaint is denied.

CONCLUSION

IT IS HEREBY ORDERED that Defelant Dunning Law Firm’s Motion t
Dismiss Counts | & Il of the First Amend€omplaint (ECF No. 11) is GRANTED
part and DENIED in part. Defendantibning’s Motion to Dismiss is GRANTED wit
respect to Plaintiff's claim that Defendant Dunning violated Section1692e(5)
FDCPA and the corresponding provision unttie RFDCPA. Defendant Dunning
Motion to Dismiss is DENIED in all other respects.

IT IS FURTHER ORDERED that DefendeFNBQO’s Motion to Dismiss Cour
Il of Plaintiff's First Amended Complaint (ECF No. 12) is DENIED.

DATED: July 29, 2015

G i 2. A
WILLIAM Q. HAY
United States District Judge
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