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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD HOSE, on his own behalf] CASE NO. 14cv2869-WQH-AGS
and on behalf of all other similarly
situated, ORDER

Plaintiff,
Y,

WASHINGTON INVENTORY
SERVICES, INC., d/b/a WIS
INTERNATIONAL, a California
corporation,

Defendant.

HAYES, Judge:

The matters before the Court are thetiias to Compel Arbitration (ECF No
172, 176), and the Motion for Summarydgdment (ECF No. 179) filed by Defenda
Washington Inventory Service, Inc.

On December 4, 2014, Plaintiff Richard Hose initiated this action by filing
Collective Action Complaint pursuant to the Fair Labor Standards Act (“FLSA
behalf of himself and others similarly sitadt (ECF No. 1). This action arises fr¢
Plaintiff’'s former employment as an Invery Associate for Defendant, who empldg

“thousands” of people as “auditors, inventory associates, and/or other funczlonall

equivalent hourly positions (collectively ‘Audit)” to travel to retail stores and co
the inventory in those stores. (ECF No. 89 2). On January 29, 2015, Plaintiff filg
a notice of Consent to JoBuit as Party Plaintiff. (ECF No. 4). On May 29, 20
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Plaintiff filed a first amended complaintECF No. 26). On March 14, 2016, Plaint
filed a Second Amended Complaint, whiclthe operative complaint in this actig
(ECF No. 82). The Second Amended Complaint asserts three claims for

iff
n.
FLS.

violations: (1) failure to pay minimum wagjg(2) failure to pay overtime wages; and

(3) failure to compensate for all hours worked; and three common law clain
breach of contract; (2) breach of covenargadd faith and fairelaling; and (3) unjus

s: (1

—

enrichment. The Second Amended Complagguests an order certifying that the

Complaint be maintained as a collective@tpursuant to 29 U.S.C. § 216(b), an or

equitably tolling the statute of limitationgrfihe potential members of “the Collective

compensatory and statutory damagesguitiated damages, restitution, pre-g
post-judgment interest, attorneys’ fees, and cdsitsat 27-28.
On June 7, 2016, the Court issued an order granting Plaintiff's motig

der

174

And

n fol

conditional certification under the FLSA. (ECI©. 94). On June 14, 2016, the Cqurt

issued an order approving the partiessslaefinition and joint notice of collectiy
action. (ECF No. 97). On August 30, 2016, the Court issued an order gr
Defendant’s motion to compel arbitrationtaghirteen opt-in Plaintiffs, directing th
their claims proceed to arbitration, and stgythose claims in favor of arbitratio
(ECF No. 119).

On February 24, 2017, Defenddiled the Motion to Compel Arbitration. (EQ
No. 172). On March 20, 2017, Plaintiff file response in opposition. (ECF No. 17
On March 27, 2017, Defendaritefd a reply. (ECF No. 175).

On April 4, 2017, Defendant filed the second Motion to Compel Arbitra
(ECF No. 176). On April 24, 2017, Plaititiled a response in opposition. (ECF N
177). On May 1, 2017, Defendant filed a reply. (ECF No. 178).

On May 8, 2017, Defendafied the Motion for Summary Judgment. (ECF N
179). On May 22, 2017, Plaintiff filed asgonse. (ECF No. 180). On May 26, 20
Defendant filed a reply. (ECF No. 181).

111
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MOTIONS TO COMPEL ARBITRATION (ECF Nos. 172, 176)
Defendant filed two Motions to Compgitbitration: Defendant filed the Motio
to Compel Arbitration of the claims of 13,221 opt-in Plaintiffs on February 24,
(ECF No. 172), and Defendant filed the MottorCompel Arbitration of the claims ¢
609 additional opt-in Plaintiffs on April £017 (ECF No. 176). Defendant contel

that the opt-in Plaintiffs at issue in both noois are subject to tlskame three arbitration

agreementsSeeECF No. 172-1 at 11; ECF No. 176-1 at 11 (stating that the G

N
2017
f
nds

pt-in

Plaintiffs in both motions e-signed the agment in one of three ways: through the WIS

Intranet, through the Taleo on-boarding eyst and through Ultipro, an on-boardi
system that Defendant began using inbmnad late 2014). In its first Motion to Comp
Arbitration, Defendant contends that itntecipates filing a subsequent motion w

respect to a few additional opt-ins after it completes a fugbarch for [Disputé

Resolution Agreements].” (ECF No. 172-17ah.1). Defendantontends that thi
entire action should be stayed pending the resolutidoofis v. Ernst & Young, LLP,
834 F.3d 975 (9th Cir. 2016¢ert granted 137 S. Ct. 809 (Jan. 13, 2017). In
opposition to Defendant’s second Motion to Cetrbitration, Plaintiff contends tha
“[tlhe motion to which this opposition sponds seeks arbitration of another ¢
individuals under identical grounds, for a tatf13,830 individual arbitrations. It
unclear why [Defendant] filetivo separate motions[.]” & No. 177 at 7 n.1). Th

ng
el
th

Ul

its
1t
509
S
e

Court has reviewed the pis’ briefing on both Motions to Compel Arbitration and

addresses the motions together in this Order.
l. Legal Standard

Under the Federal Arbittan Act (“FAA”), arbitration agreements “shall k
valid, irrevocable, and enforcdabsave upon such groundsexsst at law or in equity
for the revocation of any camatct.” 9 U.S.C. 8§ 2. ThEAA provides that “[a] party

e

~

-~

aggrieved by the alleged faiky neglect, or refusal of another to arbitrate under a

written agreement for arbitration may petitianyaJnited States district court . . . f
an order directing that such arbitratiproceed in the manner provided for in s
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agreement.” 9 U.S.C. 8 Lhe “[FAA] ‘leaves no place fathe exercise of discretign

by a district court, but instead mandates that district cebel direct the parties t
proceed to arbitration on issues as to whiclrbitration agreement has been signe
Chiron Corp. v. Ortlb Diagnostic Sys., Inc207 F.3d 1126, 1130 (9th Cir. 200
(quotingDean Witter Reynolds Inc. v. Byrdi70 U.S. 213, 218 (1985)). “The FA

therefore calls on courts to ‘rigorousinforce agreements to arbitrate Samson v|

NAMA Holdings, LLC637 F.3d 915, 923 (9th Cir. 2011) (quotingan Witter 470
U.S. at 221). An arbitration agreement Sigbject to the FAA” if it is “a contrag

evidencing a transaction involving commerce[.]JChiron, 207 F.3d at 1130Q;

9 U.S.C.§2.

“[lln deciding whether to compel arbitration, a court must determine
‘gateway’ issues: (1) whether there is areggnent to arbitrate beégn the parties; an
(2) whether the agreement covers the dispuBeehnan v. Opus Bank96 F.3d 1125

1130 (9th Cir. 2015) (quotingowsam v. Dean Witter Reynolds, [rE37 U.S. 79, 84

(2002)). “Because of the federal policyfavor of arbitration, ambiguities regardil
the scope of arbitrable isssiare to be resolved favor of arbitration.”Boardman v
Pac. Seafood Groy@22 F.3d 1011, 1019 (9th Cir. 2016).
[I. Discussion

A. Existence of a Valid Agreement to Arbitrate

The DRAs are subject togl-AA because they are edehcontract evidencing

a transaction involving commerce[.]” 9 U.S.C. 8§s2g Chiron207 F.3d at 1130Q.

Plaintiff does not contest the existence of the DRAs in its opposition to the pg

Motions to Compel Arbitration. Brendé&aughn, the Director of Employment Practig

in Defendant's Human Resources Departmatétes in her declaration that s
“personally oversaw the search of [Defendgrgecure servers, dne secure serve
[Defendant] was provided access to, in ordedetermine if any of the Opt-Ins wi
opted in since December 5, 2015 electronicsitiped a [DRA].” (Vaughn Decl. at
ECF No. 172-4 at 2). Vaughn attache$éo declaration the names of 5,147 op
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13%

Plaintiffs that signed the Intranet vasiof the DRA, 92 opt-in Plaintiffs that sign

d

the Taleo version of the DRANd 7,982 opt-in Plaintiffs that signed the Ultipro version

of the DRA. SeeECF No. 172-4 at 9-125, 138-140, 189-370he Court finds that
“there is an agreement to @rhte between the parties[.Brennan 796 F.3d at 113Q.

To decide whether to compel opt-in Ridifs to arbitration pursuant to the

DRAS, the Court must also determine “wheta®alid agreement trbitrate exists|.]’

Chiron, 207 F.3d at 1130. Plaintiff contendatithere are three reasons why the DRAs
should not be enforced: (1) the DRAs are unenforceable following the Court o

Appeals’ decision itMorris; (2) the DRAs prohibit opt-in Plaintiffs from vindicating

substantive rights under the FLSA; andid®As signed after December 4, 2014 shquld

not be enforced due to a pending htiign clause in those agreements.
I. Validity of the DRAs Following Morris

Defendant contends that this Court should compel each of the opt-in clgims t

individual arbitration because several of thpt-in Plaintiffs signed a version of the

Dispute Resolution Agreement (“DRA”) gwiously reviewedand approved by this

Court in a prior order. Defelant contends that the opt-in Plaintiffs it seeks to compel

to arbitration in these motions did not opt-@urtd that the opt-in Plaintiffs seek to bring

claims in this action arising out ofdin employment with Defendant. Defendant

contends that the DRASs provided each sigryadm opportunity to opt-out of its terms

within fourteen days of signing the DRAs\cathat none of the opt-in Plaintiffs chgse

to opt-out of the DRAs. Plaintiff comds that the DRAs arunenforceable followin

Q2

the Court of Appeals’ decision Morris, and the existence of &pt-out’ clause in the
DRAs does not permit their enforcement.

In Morris, the defendant moved to compabitration in response to the

plaintiffs’ putative class action brought under the FLSA. 834 F.3d at 979.

' In her declaration included ibefendant’s second Motion to Compel

Arbitration, Vaughn attaches the names efahe additional opt-in Plaintiff that signe
the Intranet version of the DRA, 16 additiboat-in Plaintiffs that signed the Talep

version of the DRA, and 592 additional opt-imintiffs that signed the Ultipro versign

of the DRA. SeeECF No. 176-2 at 9, 14, 45-60.
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© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

plaintiffs contended that éharbitration agreement they had signed, which inclug

concerted action waiver preventing the pldds’ from bringing claims against the

defendant in a class action, violated thational Labor Relations Act (“NLRA”)Id.

The Court of Appeals found that the arbitration agreement’s concerted action

violated the NLRA and was unenforceable because it “prevent[ed] concerted 3
by employees in arbitration proceedings, angrevent[ed] the initiation of concert
legal action anyWere else.”ld. at 983-84. The Court éfppeals concluded that “th
NLRA establish[es] the rigldf employees to pursue worklated legal claims, and

do so together.”Id. at 982. The Court of Appesaktated, “The NLRA preclude
contracts that foreclose the possibility adncerted work-related legal claims. |
employer may not condition employment on the requirement that an employe
such a contract.’ld. at 990.

The Court of Appeals distinguishecktarbitration agreement at issueMorris
from the arbitration agement at issue fIohnmohammadi v. Bloomingdale’s, [i¥55
F.3d 1072 (9th Cir. 2014). The Court of Apestiated that “there was no § 8 violat
in Johnmohammadi . . because the employee theould have opted out of tl
individual dispute resolution agreement and chose not tol.” at 982 n.4. In
Johnmohammadihe arbitration agreement agreetlydahe plaintiff “informed her tha
she agreed to resolve all employmenttetladisputes through arbitration unless
returned an enclosed form within 30 daglscting, as the form put it, ‘NOT to
covered by the benefits of Artatiion.” [The plaintiff] didnot return the opt-out form.
755 F.3d at 1074. The Court of Appeals found that there was no “basis for con¢

that [the defendant] interferedttv or restrained [the plaintiff] in the exercise of T-:r

right to file a class actionlf she wanted to retainhright, nothing stopped her fro
opting out of the arbitration agreementd. at 1075-76.
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In this case, Vaughn attaches to her declaration copies of the DRASs sighed |

opt-ins Plaintiffs. The Intranet DRAged by 5,147 opt-ins includes a section ti
“Class Collective and Representatisction Waiver” which states,
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Both you and the Company a?ree to bring any dispute in arbitration on an
individual basis only, and 'not on a s$a collective, or private attorney
eneral representative basis. Thaiébe no right or authority for any
ispute to be brought, heard orbi#irated as a class, collective,
representative or private attorney geection, or as a member in an
purported class, collective, repret#ive or private attorney genera
proceeding|.]

(ECF No. 172-4 at 127).See als®&CF No. 176-2 at 11 (copy of Intranet DRA from
second Motion to Compel Arbitration indes Class, Collective and Representative
Action Waiver).

The Class Collective and Representafiction Waiver Section in each version

of the DRA at issue restricts Plaintiff*substantive right to pursue concerted
work-related legal claims” siilar to the waiver containdd the arbitration agreement
in Morris. Morris, 834 F.3d at 983See idat 983-984 (“§ 7 and § 8 [of the NLRA\]
make the terms of theoncerted action waiver unenforceable. The ‘separate
proceedings’ clause prevents concartactivity by employees in arbitratign
proceedings, and the requirement that eygds only use arbitration prevents the
initiation of concerted legalction anywhere else.’ee also Bui v. Northrop Grumman
Sys. Corp.CASE NO. 15¢v1397-WQH-WVG, 2016 WL 7178921, at *4 (S.D. Cal.
Dec. 9, 2016) (Hayes, J.) (finding arbitratidlause agreed to by the plaintiff to pe
“similarly restrictive” of the plaintiff'sability to bring a concerted action as the
agreement invalidated Morris).

However, the DRAs in this case contairogt-out clause. In each version of the
DRA at issue in the Motions to Comp&ibitration, the DRA includes the following
section:

3. Employee’s Right to Opt Out of Arbitration. Arbitration is not a

mandatory condition of your employment at the Company, and

therefore you may submit'a form staing that you wish to opt out and

not be subject to this Agreementlf you reportto work after you receive

this Agreément, you have accépted the terms of this Agreement.
However, you have 14 dagfier you receive this Agreement to opt out of

L4

_ 2The Intranet version ¢he DRA, the Taleo versiasf the DRA and the Ulté)r(
version of the DRA in both Motions to @pel Arbitration also include the Cla
Collective and Representative Action Waiver SectteeeECF No. 172-4 at 142, 39
ECF No. 176-2 at 11, 16, 80.

J
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this Agreement, whether you remain employed as of that time or even if
you are no longer employed as of thateinTo opt out of arbitration you
must submit a signed and dated statement on an Opt Out Form é‘Form”)
that can be obtained from the Company’s Intranet under Forms/Human
Resources/Recruiting/Arbitration Agreement Opt Out Form, or you can
Prepare our own form slating that yare opting out of this Agreement.

n order to be effectivehe signed and dated Foonother opt out notice

that you {)repare must be faxed WIS International Arbitration
Agreément Opt Out at (866% 529-2540 within 14 days of your receipt of
this Agreement. If you timely opt out as provided in this Section 3, you
will not be subject to any adveremploilﬂment action as a consequence of
that decision and may pursue avakaldgal remedies without regard to
this Agreement. You have the rightconsult with counsel of your choice
concerning this Agreement. A copi/the Arbitration Agreement can be
obtained from the Company’s thanet under Forms/Human
Resources/Recruiting/Arbitration” Agreement.

(ECF No. 172-4 at 127).In her declaration, Vaughn states that

As described in Section 3 of eactrsion of the DRA, WIS provided

emgloye_e_s with the opportunity to apit of the DRA. Through the DRA,

WIS notified emlployees of a dediedt fax number and email address

where s/he could sengh Opt Out Form. | personally checked the

documents sent to the dedicatexl lmmber and email address and WIS
has no record any of the opt-ins Igten Exhibits 1, 3 or 6 opting out of
the DRA.

(Vaughn Decl. at  13; ECF No. 172-4 at 6).

In Johnmohammagdithe Court of Appeals found that the plaintiff was
prevented from opting out becauke agreement provided the plaintiff with thirty da
to return an enclosed form electing to-opt from the agreement, and “no threats
termination or retaliation weraade to influence her decision” of whether to subm
opt-out form. 755 F.3d at 1074dee also idat 1076 (finding that[the defendant]
merely offered [the plaintiff] a choice:selve future employment-related disputes
court, in which case she walbe free to pursue her ai@ on a collective basis; ¢
resolve such disputes through arbitati in which case she would be limited
pursuing her claims on an individual badisthe absence of any coercion influenc
the decision, we fail to see how asking employees to choose between those twag

can be viewed as interfering with ostaining their right to do anything.”).

® The Intranet version of the DRA, Taleo version of the DRA and the Ultipro
S

version of the DRA in both Motions to CoArbitration also include the Employeg
§Igthit10 ? té%ut of Arbitration SectiolseeECF No. 172-4 at 142, 390; ECF No. 1
at 11, 16, 80.
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District courts in this circuit have alpgpd the Court of Appeals’ reasoning in bg
Morris andJohnmohammado conclude that an arbitration agreement does not vi
the NLRA when it provides emgyees with a meaningful opportunity to opt-out of

agreement. See Bonner v. Michigan Logistics Ine— F. Supp. 3d —, Ng.

CV-16-03662—-PHX-GMS, 2017 WL 1407675, atB8 Ariz. Apr. 20, 2017) (stating
“Other courts have found thistorris does not bar concerted action waivers when ¢
a 30—day opt out period is provided[,]” armhcluding that arbitration agreement w
concerted action waiver and thirty-day -@pit provision was enforceable under
NLRA); Echevarria v. Aerotek, IncCase No. 16-cv-04041-BLF, 2017 WL 24877
*2 (N.D. Cal. Jan. 3, 2017) (“Courts this district have appliedMorris and
Johnmohammado find that class action waiversrdtained in arbitration agreemer
are unenforceable where the employer doepraxide employees with a meaning
opportunity to opt out of the arbitration agreemenG9nzalez v. Ceva Logistics U.
Inc., Case No. 16-cv-04282-WHO, 2016 WL 6427866, at *5 (N.D. Cal. Oct. 31, 1
(stating that “the Ninth Circuit has congstly upheld agreem&nwhere employer
provide a clear, even if potentially burdensome, process for opting out[,]
concluding that the arbitration agreemenisatie violated the NLRA because “[t
defendant] has not shown thist arbitration agreement presented applicants with
same meaningful opportunity to opt out” as the plaintifamnmohammadli

The opt-out clause in this case proviéeaployees with fourteen days to sub
an opt-out form. The opt-out clause allalremployees to fill out and submit an opt-(
form from the Intranet, or to submit an apit form prepared by the employee. T
DRA stated that an employeeuld submit an opt-out forma fax or email, and state

th
Dlate
the

such
th
he

L at

1ts
ul
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he
) the

mit
DUt
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that submitting an opt-out form would netibject the employee to any adverse

employment action. The Court finds that Plaintiff's contentions that the oy
procedure is “irrational, confusing, unnesarily cumbersome, and appears desig
to discourage its workers from preservingitlights” are unsupported by the facts 4
relevant law. (ECF No. 174 at 245ee Mohamed v. Uber Tegh®48 F.3d 1201
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1210-12 (9th Cir. 2016) (remanding with instiioas to enforce arbitration clause tf

nat

required employees to opt-out either imgmn or by overnight delivery service,

nd

stating, “[w]hile we do not doubt that was more burdensome to opt out of the

arbitration provision by overnight deliveryrsee than it would have been by e-maiil,

the contract bound Uber to accept opt-outs from those drivers who followed th

procedure it set forth. There were some drivers who did opt out and whose

Uber recognized. Thus, the promise was not illusorgid¢uit City Stores, Inc. \.

Ahmed 283 F.3d 1198, 1199-1200 (9th Cir. 20QAffirming order to enforcs
arbitration clause providing employees witlirty days to decide to opt-ougee alsac
McElrath v. Uber Techs., IncCase No0.16-cv-07241-JSC, 2017 WL 1175591, 3

pt-oL

U

t *3

(N.D. Cal. Mar. 30, 2017) (“Here, the class action waiver's prohibition ag@ainst

concerted activity cannot be reconciled willorris. As in Morris, the [arbitration
aJgreement does not provide any opportunityafprospective employee to opt-out, &
was instead a mandatory condition of Plaintiff's employment.”).

\nd

Plaintiff further contends that this Court should defer to and rely on the Nationa

Labor Relations Board’s (“NLRB’s”) decision dn Assignment Staffing Servs., In
362 N.L.R.B. No. 189 (2015)eview granted, decision reversed by On Assignme
NLRB No. 15-60642, 2016 WL 3685206 (5th Cir. June 6, 2016) to find the DF

C.
ntv.
RA IS

unenforceable. I©On Assignmentthe NLRB ruled that an arbitration agreemgent

containing a ten-day opt-out procedur®lated the NLRA, and stated that ft
agreement’s opt-out procedure improperly

requires that employee$oose one of two options. The%/hcan become

bound by the unlawful Agreement--and forever waive their Section 7
rights--by doing nothln?. r ethr?dployees can notify the Respondent that
the_P/ have elected to opt out of tndawful Agreement and thus, retain the
ability to exercise rights fundamental to the [NLRA].
On AssignmenB62 N.L.R.B. at *5-7.

Plaintiff contends that the opt-out clause in this case cannot be enforcec
on the NLRB’s decision. The NLRB’s decision @n Assignmenivas ultimately

appealed to and reversed by thifth Circuit, anccourts in this circuit have applig

-10 - 14cv2869-WQH-AGS
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JohnmohammadandMorris, even after th®©n Assignmendecision was issued,
conclude that an arbitration agreement \&ithopt-out clause may be enforced so |
as employees are given a reasonable opportunity to opSeetMohame®48 F.3d
at 1211-12Bonnet 2017 WL 1407675, at *&alvan v. Michael Kors USA Holding
Inc., Case No. CV 16-07379-BRO (AFMXx), 20V 253985, at *9 (C.D. Cal. Jan. 1
2017) (concluding that arbitration agreermwas enforceable under the NLRA desy
Morris because “Plaintiff was not required $@n the Arbitration Agreement as
condition of employment; rather a 30-day-opt period was in place.”). The Cot
declines to appl{on Assignmenn this action.

The Court finds that the opt-out clause provided opt-out Plaintiffs w

meaningful opportunity to opt-out of the BR. The Court concludes that the Court

Appeals’ decision itMorris does not prevent the enforcement of the DRASs.
ii. The DRASs Prohibit Employees flom Vindicating Substantive Rights
Plaintiff contends that the DRAs are natlid because thdyave “the unlawfu
object of precluding thousands of its low-wage workers from vindicating
substantive rights to minimum wage angertime under the FLSA.” (ECF No. 174
15). Plaintiff contends that the opt-in Plaifs would suffer “extreme administratiy
and financial barriers to any effectivendication of the FLSA claims of the 13,2
members of the collective” if @y are forced to arbitratheir claims on an individua
basis. Id. at 16.
The Supreme Court has stated that § fivavalidate, on ‘public policy’ grounds
arbitration agreements that ‘operat[e] as.a prospective waiver of a party’s right
pursue statutory remedies./Am. Exp. Co. v. Italian Colors Rest.33 S. Ct. 2304
2310 (2013) (quotindlitsubishi Motors Corp. v. Soler Chrysler-Plymouth, &3
U.S. 614, 637 n.19 (1985)). An arbitration clause will be enforced “so long i
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prospective litigant effectively may vindicate its statutory cause of action in the arbitra

forum[.]” Mitsubishj 473 U.S. at 637.

In Green Tree Fin. Corp.-Alabama v. Randql@81 U.S. 79 (2000), the
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Supreme Court rejected a challenge toghtorcement of an bitration agreemern

where the plaintiff contended that she Wasable to vindicate her statutory rights|i
arbitration” because “the arbitration agreement’s silence witlece$p costs and fee

creates a ‘risk’ that she will be requiredliear prohibitive arbitration costs if s
pursues her claims in ambitral forum[.]” Green Tree531 U.S. at 90. The Suprer
Court stated that “[t]he ‘risk’ that [the gahtiff] will be saddled with prohibitive cost
Is too speculative to justify the invalidatioh an arbitration aggement[,]’and “[t]o

invalidate the agreement on that basmuld undermine the ‘liberal federal poli¢

favoring arbitration agreements.ld. at 91 (quotindMloses H. Cone Mem’l Hospitg
460 U.S. 1, 24 (1983)). The Supreme Court stated that when “a party s6

invalidate an arbitration agreement on theugd that arbitration would be prohibitively

expensive, that party bears the burden of showing the likelihood of incurring

costs.” Id. at 92. InGreen Treethe Supreme Court rejectdte plaintiff's challenge

because her claim that arbitration castgild be prohibitivavas based on “unfounde
assumptionsl[,]” “
will be saddled with prohibitive costs[.]id. at 90 n.6, 91.

The Court finds that Plaintiff's contentions concerning the potential cg

unsupported statements,” afigpeculative” risk “that [the plaintiff

arbitration to be “too speculative to justifyetimvalidation of an &itration agreement.
Id. at 91. The Court determines that finding the DRAs to be invalid on this g
“would undermine the ‘liberal federal policy favoring arbitration agreementsl.”
(quotingMoses H. Cone460 U.S. at 24). The Couredines to invalidate the DRA
on the basis of the potentially prohibitive cokarbitrating the opt-in Plaintiffs’ claim
on an individual basis. See also Am. Exp. Gdl33 S. Ct. at 2309 (finding th
Congress’s approval of Federal Rule of Civil Procedure 23, setting forth the
governing class action matterdeaeral court, dl not “establish an entitlement to cle
proceedings for the vindication of statutory rights.”).
iii. Enforcement of DRAs Signed After December 4, 2014

Defendant contends that several of dp-in Plaintiffs it seeks to compel
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arbitration signed a version of the DRA tinatified the individual of the existence
this action and that if they did not opt-othiey could not participate in this actig
Plaintiff contends that sexed DRASs should not be enforced because a number of ¢
Plaintiffs signed a version of the DRA thaintained a clause exempting this act
from the agreement to arbitrate. Pldintontends that the approximately 317 opt
Plaintiffs who signed DRAs containingishclause after December 4, 2014, wi
Plaintiff filed the complaint in this actioshould not be compelled to arbitration. (E
No. 177 at 16 n.7).

Joshua G. Konecky, one of the attorneyseard for Plaintiffs in this actior
states in his declaration that approximately 300 D'RWigh signature dates afts

December 4, 2014 contain a Pendiitggation Section that is thsame or similar to the

following:

This Agreement, however, shall not apFIy to litigation between you and
the company pending in a state oddeal Court as of the date of your
receipt of this Agreement in wdh you and the Company are named
partlebs or in which you are a ptitee class member or "actual class
member.

(Konecky Decl. at 1 7; ECF No. 174-1 at Befendant contendsdhthe above sectijn

only applies when a plaintiff is a putativclass member actual class memb
Defendant contends this action did not beea collective action until Plaintiff file
an opt-in form on January 29, 2015, and #gson did not become a putative cl:
action until the Second Amended Cdaipt was filed on March 14, 2016.

The Supreme Court has stated, “Th®&AFRdirects courts to place arbitratig
agreements on equal footing with other contracts, but it ‘does not require pa
arbitrate when they have not agreed to do s&’E.O.C. v. Waffle House, In&34
U.S. 279, 293 (2002) (quotingplt Info. Sciences, Inc. v. Bd. of Truste&39 U.S. 468
478 (1989)). “[T]he FAA merely requires eméement of what the parties have agr
to[.]” Volt, 489 U.S. at 485. “While ambiguities in the language of the agres

* In its opposition to the second Motion to Compel Arbitration, filed afte
Konecky declaration, Plaintiff contendbs discovered an aitidnal seventeen DRA
signed after December 4, 2018eeECF No. 177 at 16 n.7.

-13- 14cv2869-WQH-AGS

of
n.

pt-in

on

in

en
CF

eI

r.
o
ASS

N

ties

bed

men

the




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

should be resolved in favor of arbitration we do not override the clear intent of
parties, or reach a result otsistent with the plain texf the contract, simply becau
the policy favoring arbitration is implicatedWaffle Housg534 U.S. at 294.
Plaintiff commenced this action by filing a collective action complaint
December 4, 2014. (ECF No. 1). Pldintiled a first amended collective actid
complaint on May 29, 2015(ECF No. 26). Plaintiff filed the Second Amend
Collective and Class Action Complaint dmarch 14, 2016. (ECF No. 82). TI
Pending Litigation Section contained time DRAs signed after December 4, 2(

identified in the Konecky declaratiorpplies to “pending” litigation where the
employee is “a putative clasgember or actual class membeiKonecky Decl. at § 7

ECF No. 174-1 at 3). Defendfaconcedes that this action became “a putative {
action [on] March 14, 2016 vem the Second Amended Complaint was filed[.]” (E
No. 178 at 6 n.6).

While the Court interprets the DRAsttvthe Supreme Court’s instruction th
“ambiguities in the language of the agment should be resolved in favor
arbitration,” the Court cannot “override theat intent of the pées, or reach a resy
inconsistent with the plain text of the contract[Waffle House534 U.S. at 294. |
the Second Amended Complaint, Plaintifbught claims “as a class action on bel
of himself and all others similarly situatpdrsuant to Federal Rule of Civil Proced
23[,]” consisting of “[a]ll individuals curnetly or formerly employed by WIS as ¢
Auditor, inventory associate, or othequevalent hourly position in the United Stal
at any time during the applicable statutedmftations.” (ECFNo. 82 at § 60). Th

he

"
D

on
N
ed
e
)14

class
CF

at
of
It
R
nalf
ire
AN

es

D

Court determines that there is no ambiga#yto the Pending Litigation Section in the

DRAs.

Pursuant to Defendant’s concession tihét action became “a putative cle
action [on] March 14, 2016 when the $ad Amended Complaint was filed[,]” th
Court concludes that as of March 2816 this action was pending and the employ
who signed the DRASs after that date wputative class members. (ECF No. 178
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n.6); seeKonecky Decl. at { 7; ECF No. 174-1 atV8affle House534 U.S. at 294.
Based on the plain language of the DRAs ‘amidiat the parties have agreed to,” {he
Court denies the Motions to Compel Arbitration as to opt-in Plaintiffs who signed &
DRA on or after March 14, 20 that contains the Pending Litigation Section identified
in the Konecky declaration (Konecky Declfat; ECF No. 174-1 at 3), and which dges
not specifically exclude this actiénVolt, 489 U.S. at 485.

B. Whether the Arbitration Agreements Cover this Dispute

To determine whether an arbitration@egment encompasses a particular dispute,
courts must “look first to whether the partiesesayl to arbitrate a dispute, not to general
policy goals, to determine tiseope of the agreementWaffle House534 U.S. at 294.
The Court of Appeals has stathdt “where the contracbontains an arbitration clause,
there is a presumption of arbitrability inetlsense that [a]n order to arbitrate the
particular grievance should no¢ denied unless it may baid with positive assurang¢e
that the arbitration clausenst susceptible of an interpagion that covers the asserted
dispute.” Int'l Alliance v. InSync Show Prods., In801 F.3d 1033, 1042 (9th Cjr.
2015) (quotinAT&T Techs., Inc. \Comms. Workers of Apd.75 U.S. 643, 650 (1986)
(quotation marks omitted)).

In this case, the DRAsaE that “Employee and Comapy agree that any dispute
or controversy covered by this Agreemenaosing out of, relating to, or concernipg
the validity, enforceability or l#ach of this Agreement .shall be resolved by binding
arbitration[.]” (ECF No. 172-4 at 12742, 390; ECF No. 176-2 at 11, 16, 80). The

> In its opposition to the second Motion@ompel Arbitration, Plaintiff includep
several DRAs signed aftéarch 14, 2016 that each contain a Pending Litiggtion
Section identical to the language in tenecky declaration (Konecky Decl. at | 7;
ECF No. 174-1 at 3)SeeECF No. 177-4 at 4-6, 9-15.

®Defendant contends that some versifithe DRA contain a Pending Litigation
Section stating that agreeing to the ABrevent would prevent the employee from
“partmgat[lng in theHoselawsuit either as a plaintiff or as a class member.” (ECF
No. 172-1 at 13 n.10)ee alsovaughn Decl. at § 8; ECF No. 172-4 at 4-5. Basef on
the record of this case, the Court does not decide whether the claims of any opt-
Plaintiffs who S|%r_1ed a version of the BRpecifically prohibiting the employee from
participating in this action (i.e., “thdoselawsuit”) are compelled to arbitration.

Ul
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Second Amended Complaint asserts FLSA and other common law claims again

Defendant based on “the failuod WIS to compensate &htiff and other similarly
situated hourly, non-exempt inventoryuditors for work WIS has suffered an

permitted them to perform fais own benefit as their engyter.” (ECF No. 82 at  1).
The Court concludes that the plain languafjthe DRAs encompasses this dispute.

I1l. Conclusion

Therefore, the Court GRANTS IN PARIhd DENIES IN PART the Motions to

d

Compel Arbitration (ECF Nos. 172, 176)he Motions to Compel are DENIED as|to

opt-in Plaintiffs who signed a DRA on ottaf March 14, 2016 that contains a Pendi
Litigation Section that is the same or g8anto the section identified in the Koneck

ng
y

declaration (Konecky Decl. at § 7; ECF No. 174-1 at 3). The Motions to Compel ar

GRANTED as to all other opt-in Plaintiffs.
MOTION FOR SUMMARY JUDGMENT (ECF No. 179)

Defendant contends that 465 of the opt-in Plaintiffs overtime claims undgr the

FLSA are without merit because the undisputed material facts establish that th

ey ¢

barred by the applicable statute of limiteus. In response, Plaintiff does not opppse

the Defendant’s Motion for Summary Judgment as to 464 of the 465 opt-in Plajntiffs

Plaintiffs contend that one opt-in PlaffitLatoya Smith, haan overtime claim undgr
the FLSA that is not barred by the statotdimitations. In support, Plaintiff submits

a declaration by Latoya Smith stating that last day with Defendant was sometime

in August 2014, which does not fall owtsiof the statute of limitationsSeeSmith
Decl. at 1 4; ECF No. 180-2 at 2). Initplye Defendant requestisat the Court “defe

N

judgment on Ms. Latoya Smith’s time-barrediois while the parties meet and confer

in an attempt to resolve the issue.” (ECF No. 181 at 2).

Pursuant to Plaintiff's non-opposition aafter reviewing the parties’ briefing

" The Court declines to issue a stHythis entire actlondpendlng the Supreme
hat it will be forced to

Court’s decision irMorris. Defendant has not demonstrate
litigate claims that will later be sentaobitration in the absence of a st&ee Clinton

: onei520 U.S. 681, 708 (1997) (“The proponefta stay bear the burden of
establishing its need.”)
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on the Motion for Summary Judgment, tGeurt DENIES the Motion as to Latoy

/a

Smith and GRANTS the Motion as to the remaining 464 opt-in Plaintiffs without

prejudice, with leave to refile.
CONCLUSION
IT IS HEREBY ORDERED that the Mains to Compel Arbitration filed b
Defendant (ECF Nos. 172, 176) are GRARD IN PART and DENIED IN PART
The Motions are DENIED as to any optRhaintiffs who signed a DRA on or aft
March 14, 2016 that contains a Pending Litigation Section that is the same or

to the section identified in the Konecky declaration (Konecky .CacY 7; ECF No|

174-1 at 3). The Motions are GRANTED astbother opt-in Plaintiffs named in tf
Motions to Compel Arbitration (ECF No¥72, 176), and pursuantto 9 U.S.C. § 3,
claims of these opt-in Plaintiffs are STAYED in favor of arbitration. Pursua
9 U.S.C. § 4, the parties are directed to proceed to arbitration in accordance \
terms of the DRAs.
IT IS FURTHER ORDERED that the Mion for Summary Judgment filed &
Defendant (ECF No. 179) is GRANTED IRART and DENIED IN PART. Th
Motion is DENIED as to Latoya Smith waibut prejudice, with leave to refile. TI
Motion is GRANTED as to the remaining 46gt-in Plaintiffs identified in the Motiof

for Summary Judgment.

DATED: July 19, 2017
WlﬁflfﬁJI:ﬁYE%%

United States District Judge
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