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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD HOSE, on his own behalf] CASE NO. 14cv2869-WQH-AGS
and on behalf of all other similarly
situated, ORDER

Plaintiff,
Y,

WASHINGTON INVENTORY
SERVICE, INC., d/b/a WIS
INTERNATIONAL, a California
corporation,

Defendant.

HAYES, Judge:

The matter before the Court is the fidm to Amend the Complaint to Add A
Defendants the Successor Companies ande@wof Defendant Washington Inventd
Service, Inc. (ECF No. 182) filed by Plaintiff Richard Hose.

BACKGROUND

On December 4, 2014, Plaintiff Richard Hose initiated this action by filing
Collective Action Complaint pursuant to the Fair Labor Standards Act (“FLSA
behalf of himself and others similarly sitadt (ECF No. 1). This action arises fr(
Plaintiff's former employment as an Inventory Associate for Defendant Washi
Inventory Service, Inc. (“Defendant”), wiemploys “thousands” of people as “auditg
inventory associates, and/or other functliyrequivalent hourly positions (collective
‘Auditors’)” to travel to retd stores and count the inventory in those stores. (ECH
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82 at 1 2). On May 29, 2015, Plaintiff filadirst amended complaint. (ECF No. 2
On March 14, 2016, Plaintiff filed aeSond Amended Complaint, which is t
operative complaint in thiaction. (ECF No. 82). The Second Amended Comp
asserts three claims for FLSA violations) fdilure to pay minimum wages; (2) failu
to pay overtime wages; and) (ailure to compensate for all hours worked; and t
common law claims: (1) breach of contrg@; breach of covenant of good faith a
fair dealing; and (3) unjust enrichmenthe Second Amended Complaint request
order certifying that the Complaint be miaimed as a collective action pursuan!
29 U.S.C. § 216(b), an order equitably tollthg statute of limitations for the potent
members of “the Collectivegompensatory and statutagmages, liquidated damag
restitution, pre-and post-judgment interest, attorneys’ fees, and tosas$.27-28.
On June 21, 2017, Plaintiff filed a Mon to Amend the Complaint to Add A
Defendants the Successor Companies ande@swof Defendant and to Modify th
Scheduling Order. (ECF No. 182). On Juty 2017, the MagistraJudge ordered th
“The portion of the motion to amend se&dito amend the scheduling order (ECF
182) is denied without prejudice to refigj once Judge Hayes determines whethe
complaint shall be amended.” (ECF N&7). On June 17, 2017, Defendant file
response to the Motion to Amend the Complaint to Add As Defendants the Sug
Companies and Owners of Defendant. (ECFI8&). On July 24, 2017, Plaintiff file

a reply to its Motion to Amend the Cotapit to Add As Defendants the Succes
Companies and Owners of Defendant. (ENOF-190). On July 26, 2017, Plaintiff au
Defendant filed a Joint Stipulation esDiscovery Deadlines. (ECF No. 191).
111
111
111
111
RULING OF THE COURT
Plaintiff seeks leave to file a third amended complaint to add two sucg
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defendants, Retail Services WIS, Ineidaentre Lane Partners, LLC, and a caus
action for successor liability applicable tiose defendants. Pidiff asserts that it
proposed third amended complaint, which is attached to its Met®BCF No. 182-3
contains the following additional allegations:

Retail Services WIS, Inc., and Centtane Partners, LLC as additional
defendants based on the purchasBefendant WIS[;JAllegations that
Retail Services WIS, Inc., and Cantrane Partners, LLC are bona fide
successors because there is sulisiagzontinuity of business operations
between WIS on the one hand, and R&arvices WIS, Inc., and Centre
Lane Partners, LLC, on thaher. In this respect, the TAC alleges that
Retail Services WIS, Inc., and Centtiane Partners, LLC, retain the same
managers and supervisors, business model, employees, equipment an
facilities, and provide gorovided the same or similar services to the same
clientele as their predecessor, WIS[;“]jéllegat_lons that Retail Services WIS,
Inc., and Centre Lane Partners, LIb&d notice of the potential FLSA
liability prior to their purchase of WIg[Allegations that WIS is no longer
able t0 provide adequate reltefthe members of the collective.

(ECF No. 182 at 2-3). Plaintiff asserts titdearned of a potdial sale of Defendan
WIS in May 2017. Plaintiff contends thBefendant WIS “is tempting to use th
change in ownership and corporate name to evade its liabilities and legal oblig

including its legal obligatioto pay unpaid wages to ave4,000 individuals who have

opted into this case.” (ECF No. 182-1 at 6). Plaintiff contends that “the only

Plaintiffs may have an opportunity to vindiedheir FLSA rights will be to join Retal

Services WIS and its avers as Defendants.fd. Plaintiff further asserts that “Wi
does not oppose Plaintiffs’ motion to amend to add Retail Services WIS Corpc
and Centre Lane Partners as sucaedstendants.” (ECF No. 190 at 2).

In its response, Defendant does wbfect to the proposed amended th
amended complaint’s addition of Retail Sees WIS, Inc., and Centre Lane Partn
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LLC as defendants in this mtar. Defendant asserts that its response to Plaintiff's

Motion serves “to highlight: (1) Plaintiff Bxappropriate use of his Motion to Ame
to argue the merits of his case; (2) Pldiistmisrepresentation®lating to WIS and it
prior briefing; and (3) the lack of good causesxtend fact discovery.” (ECF No. 1

at 2). Defendant objects to the extensiofaof discovery as tbefendant WIS if the

Court grants Plaintiff leave to file a third amended complaint.
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Federal Rule of Civil Prmedure 15 mandates that “[t]he court should freely give
leave when justice so requires.” Fed. R. ®iv15(a)(2). “This pcy is to be appliec
with extreme liberality.”"Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051
(9th Cir. 2003) (citation andquotation marks omitted). Iroman v. Davis, 371 U.S.
178 (1962), the Supreme Court offered sevexatdrs for district courts to consider

n
deciding whether to grant a motion to amend under Rule 15(a):

In the absence of any apparentleclared reason — such as undue delay,
bad faith or dilatory motive on the pattthe movant, repeated failure to
cure deficiencies by amendments previously allowed, undue prejudice to
the opCPosmg party by virtue of allowance of the amendment, futility of
amendment, etc. — the leave sought sthaasg the rules require, be “freely
iven.
Fomar% 371 U.S. at 18%ee also Smith v. Pac. Prop. Dev. Co., 358 F.3d 1097, 1101

(9th Cir. 2004). “Not all of theHoman] factors merit equal weight. As this circuit and

others have held, it is the consideratafiprejudice to the opposing party that cart
the greatest weight.Eminence Capital, 316 F.3d at 1052 (citations omitted). “The
party opposing amendment bears the burden of showing preju@&®’Programs,
Ltd. v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987). “Absent prejudice, or a sfrong
showing of any of the remainirkgpman factors, there existspresumption under Rule

es

15(a) in favor of granting leave to amendeminence Capital, 316 F.3d at 1052.

The Court concludes that Defendant hasmade a sufficiently strong showing
of theFoman factors to overcome the presumptmRule 15(a) in favor of granting
leave to amend. The Court theref@&®ANTS Plaintiff’'s Motion to Amend th
Complaint (ECF No. 182).

IT IS HEREBY ORDERED that Plairitis Motion to Amend the Complaint tp
Add As Defendants the Successor Compmarel Owners of Defendant (ECF No. 182)
IS GRANTED. No later thaseven (7) days from the date of this order, Plaintiff may
file the proposed third amended complainiahhs attached to the Motion at ECF No.
182-3.

ITIS FURTHER ORDERED that the Jofatipulation as to Discovery Deadlin
filed by Plaintiff and Defendant (ECF N©91) remains pending before the Magistrate
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Judge. The parties shall contact the Magistrate Judge concerning the dig

deadlines in this matter.
DATED: August 3, 2017

it 2. A
WILLIAM Q. HAY
United States District Judge

14cv2869-WQH-AGS
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