Villareal Heredia v. USA
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
o 10cr3044WQH
Plaintiff, 14¢cv2972WQH
ORDER

V.

ARMANDO VILLAREAL HEREDIA (1),
Defendant.

HAYES, Judge:

This matter before the court isetimotion pursuant to 28 U.S.C. § 2255 (E
No. 2171) filed by the Defendant.

On September 27, 2013, Defendant plattgio Count 1 (RICO conspiracy ar
Count 2 (conspiracy to distribute mathphetamine) of the Second Superse
Indictment. (ECF No. 2040). The guilpyea was entered pursuant to a written |
agreement between the Defendant and the Government. (ECF No. 2041).
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On December 16, 2013, the Court erdeagudgment sentencing the Defendant

to be imprisoned for a term of 360 montimseach count of conviction and ordered
sentenced to be served concurrently.

On December 16, 2014, Petitioneepresented by counsedijed a motion to
vacate, set aside or correct sentence putsio 28 U.S.C. § 2255. Petitioner alleg
that he received ineffective assistanceainsel on the grounds that (1) trial coun

! Defendant’s motion requesting appointment of counsel (ECF No. 2199) is de
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failed to correct his true name in couréatlings; (2) trial cours failed to object tq

the application of a four-level upwardjastment pursuant to U.S.S.G. § 2A1.5(b)(1)

for a monetary payment connection with the commission of murder; and (3) trial

counsel failed to obtain sentencing credits for time he spent in pretrial cust
Mexico awaiting extradition to the United St¢aion the charges in this case. Defen

pdy |
jant

further moves the court to resenteritien under the United States Sentending

Guidelines effective November 1, 2014.
APPLICABLE LAW
28 U.S.C. 82255 provides that “A prisomeder sentence of a court establis

ned

by Act of Congress claiming the right to tledeased upon the ground that the senténce

was imposed in violation of the Constitution or laws of the United States, or that th

court was without jurisdiction to imposectusentence, or théhe sentence was
excess of the maximum authorized by lawis@mtherwise subject to collateral atta
may move the court which imposed the segt to vacate, set aside or correct
sentence.”

n
K,
the

CJ

In order to prevail on a claim of inefftive assistance of counsel, Petitioner must

show that representation of counsel felblaean objective standard of reasonablen
and that any deficiencies in counsel’s performance were prejudg@lSrickland

v. Washington, 466 U.S. 688, 690 (1984). Bothfideent performance and prejudice

are required before it can Isaid that a conviction or sentence resulted fro
breakdown in the adversary process tretdered the result of the proceed
unreliable and thus in violation of the Sixth Amendm&et.United Statesv. Thomas,
417 F.3d 1053, 1056 (9th Cir. 2005). To @éwon the prejudice prong of a claim

eSS,

M a

ing

of

ineffective assistance of counsel, the defendargt show that there is “a reasonable

probability that, but for counsel’s unprofessal errors, the results of the proceedi

would have been different. A reasoralpirobability is a probability sufficient to

undermine confidence in the outcomeStrickland, 466 U.S. at 69.
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RULING OF THE COURT
Petitioner’s true name
Defendant contends that his tname is “AMANDO VILLAREAL HEREDIA”
not “ARMANDO VILLAREAL HEREDIA.” Defendant contends that his counsel w
ineffective in that counsel ifad to correct this error.

The record establishes that counsetiier Defendant filed an Objection to t
Presentence Report stating in relevant part: “Mr. Villarreal’s correct full nan
Amando Villarreal-Heredia.” (ECF No. 20528t An addendum to the presente
report states “The defendant clarifies thatrue name is Amando Villarreal-Heredis
(ECF No. 2062). Atthe sentencing hearthg,court recognized the objection and

as

e is.
nce

.
the

correction. (ECF No. 2204-2 at 5). Deflant counsel filed an objection which the

court noted. The representation of deéeosunsel did not febelow any objective
standard of reasonableness.

However, the Judgment did not refleat thange in the addendum. The Clerk

of the Court shall correct the Defendamt&sne in the record dhe case and enter
second amended judgment stating DdBnt's name as “AMANDO VILLAREAL
HEREDIA.” All other aspects of the Amentidudgment dated February 25, 2(
(ECF No. 2106) shall remain in effect.
U.S.S.G. § 2A1.5(b)(1)

Defendant contends thia¢ was assessed a fourdeenhancement pursuant
U.S.S.G. 8§ 2A1.5(b)(1) as a result of lwsunsel's failure to provide effectiy
assistance. The Government assertddbf#Endant was not assed an enhanceme

pursuant to 8 2A1.5(b)(1) and that f@eurt imposed the sentence recommende
the parties.

In this case, the presentencepad recommended a four level upwa
enhancement pursuant to U.S.S.G. § 2A1.5(b)(1) for an offense involving “the
or receipt of anything of pecuniary value for undertaking [] murder.” U.S.S

2 Defendant’s motion to correct clerical mistake (ECF No. 2174) is denied as moot.
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2A1.5(b)(1) At the sentencing hearing, the Court stated:

With respect to the Advisory Samicing Guidelines, the Court does find
with respect to the methamphetamine importation distribution conspiracy
that the base offense level is a B8rsuant to Section 2D1.1(c)(1).
IZnE)Fioit(abt)K()E?) of methamphetamine, plus two pursuant to Section
There is a plus four for role,g?Er_avated role, pursuant to Section
3B1.1(a). The adjusted offense Ieiw44. And then under the murder
conspiracy |, it starts at a 33, pursunSection 2A1.5, plus four for the
role, pursuant to Section 3B1.1(a), whis an adgusted offense level 37.
That results in the base offense level of 44. If scores half a point.
There is a three-level reduction for acceptance of responsibility. Total
offense level is 41. . . . that plades in a Criminal History Category 1.
The guideline range of 324 to 405 months.

(ECF No. 2204-2 at 121-13). The Courtl aiot impose a four level enhancem
pursuant to U.S.S.G. § 2A1.5(b)(1). Theua did impose a fouevel enhancemer
for aggravating role pursuantto U.S.S.GB&..1. This rolenhancement was agre
to in the plea agreement and well suppbiitg the factual admissions in the p
agreement. There are no grounds to suppataim that defense counsel failed
provide effective assistance at any stagthe plea or sentencing process.
Pretrial custody in Mexico

Defendant asserts that bsunsel was ineffective on the grounds that he ha
been given credit for his incarceration in® prior to his extradition to the Unitg
States. The Government asserts thatrdefeounsel made the request for credit
custodial time in Mexico at sentencing.

The record establishes that defense celuegjuested and the court directed
Defendant “receive full credit for all the tinhe spent in Mexico.” (ECF No. 22-4
at 18). The Amended Judgment statesféiddant is hereby committed to the cust
of the United States Bureau of Prisons to be imprisoned for a term of 360 mo
to each count concurrentlyDefendant shall receive full credit for time served in
Mexico.” (ECF No. 2106). Tére are no grounds to support a claim that def
counsel failed to provide effective assistance.

In order to challenge his sentence om ginounds of computation of credit for

time served, Defendant must pursue hisiadstrative remedies through the prig
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system. United States v. Martinez, 837 F.2d 861,865-66 (9th Cir. 1988) (“It is t
administrative responsibility of the Attorney &al, then Department of Justice, &
the Bureau of Prisons to compute senteaceisapply credit where it is due. Itis 1
the province of the sentencing court.” @mal quotations and citation omitted)).
Amendment 782

Defendant requests resenting under the United States Sentencing Guide
as amended on November 1, 2014. Defendamiends that his ba offense level o
38 at the time of sentencing was based upon distribution of more than 1.5 Kilg
of actual methamphetamine. Defendant eods that the new amendments to
United States Sentencing Guidelines resutliase offense level of 36 for an offel
level involving 1.5 kilograms of actual methamphetamine.

The Government opposes any reductiddéfiendant’s sentence pursuant to
November 1, 2014 amendments to the United States Sentencing Guideline
Government contends that the badgtense level remains at 38 under the 2
amendments to the Sentencing GuidelinBse Government further asserts that

he
ind
10t

ines

—

pgran
the

1Se

the
S. T
D14
the

Court should exercise its discretion and dany reduction in this case, even if the

2014 amendment changed the aggdlie base offense level.
In the Plea Agreement the admitted factual basis provided in part:
Given his personal partmation in the affairs of the FSO, defendant
Armando Villareal Heredia knew thaembers of the FSO would, during
the time frame of the above-noted conspiracy, import and distribute more
than 1.5 kilograms of actual methamphetamine. . . .
Defendant Armando Villareal Heredia edtas an organizer and leader in
the charged RICO conspiracy, dfease which involved more than five
participants. Defendant Armandalldreal Heredia also acted as an
organizer and leader in the charged methamphetamine importation anc
distribution conspiracy, an offense which involved five or more
participants.
(ECF No. 2041 at 7). The stipulated factshe plea agreement state that Defeng
was the “an organizer and leader” in a corepi involving more than five participan
and the uncontested facts in the pre sex@aeport established that “[d]uring t

course of the investigation, agents seized at least 100 pounds of methamphg
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2,765 pounds of cocaine, 40,300 pounds of marijuana and more than one
firearms.” (ECF No. 2014 at 7; ECF No. 2048 at 9).
Amendment 782 to the United Stat&entencing Guidelines, effectiy
November 1, 2014, lowered the penalfi@sdrug offenses by reducing the offer
level in the 8 2D1.1 Drug Quantity Table by two levels. The Amended Guidé
require that a base offen$evel of 38 requires an offense involving 45 kilogram
more of methamphetamine or 4.5 kilograshactual methamphetamine. In this c3
the uncontested drug quantities seized duriagntircotics distribution conspiracy fi
which Defendant acted as an organemed a leader involved “at least 100 pound
methamphetamine” which is more than 46¢rams of methamphetamine. The Cqg
concludes that the base offense laweder the uncontested drug quantities se
during the narcotics distribution conspirdoywhich Defendant acted as an organ
and a leader remains a level 38. The Coaoricludes that Defendais not entitled tq
resentencing under Amendment 782.
CONCLUSION
IT ISHEREBY ORDERED that motigoursuant to 28 U.S.C. § 2255 (ECF N

2171) on the grounds of ineffective assmste of counsel filed by the Defendant i

denied; Defendant’s motion requestingpaintment of counsel (ECF No. 2199)

doz

/e
se
plines
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se,
Or
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zed
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denied; and Defendant’s motion to correlerical mistake (ECF No. 2174) is denied

as moot.
IT IS FURTHER ORDERED that the Clerof the Court shall correct th

Defendant’s name in the record otthase and enter a second amended judg

correcting defendant’s name as “AMNDO VILLAREAL HEREDIA.” All other

e

ment

aspects of the Amended Judgment dated February 25, 2014 shall remain in effect.

DATED: December 28, 2015
B 2. @m
WILLIAM Q. HAYES

United States District Judge




