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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10 RUBEN M. BARRETT, an individual| CASE NO. 14cv2976 DMS (WVG)
11 Plaintiff, | ORDER DENYING DEFENDANT'S
of FLAREAR 1
13] 3 MORGAN CHASE BANK, a New| DEFFRDANTS MOTION FOR-
14| York corporation, et al., ' 2 MM AR Y ARED A TION OF
15 Defendants
16 This case comes before the Court on the motion for summary judgment, oy in tt
17| alternative, for summary adjudication daims and issues filed by Defendant|JP
18| Morgan Chase Bank. Plaintiff RubenrBst filed an opposition to the motion, apd
19| Defendant filed a reply. Fdhe reasons set out belowet@ourt denies the motion for
20( summary judgment and grants in part alehies in part the motion for summary
21| adjudication of claims and issues.
22 l.
23 BACKGROUND
24 In May of 2012, Plaintiff Ruben Barrettjrough a Hillcrest, San Diego branch
25| of Defendant, JP Morgan Chase Bank (“Giadransferred $150,000 to a client truist
26| account of a third-party attorney, Larry Bhséor the purpose of investing in an “off-
27| shore oil” investment deal. (Def.’s eentiary App’x, Ex. A (Pl. Dep. at 15:8-1p;
28| 150:10-19; 153:11-18, Oct. 30, 2015).) Pléimelieved that within three weeks pf
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investing, he would gaiprofits of $2,250,000. Id. at 36:7-25.) Instead, the de

turned out to be a scamld(at 46:1-12; 68:3-19.) As a result, Plaintiff suffe
economic loss of $150,000S€e idat 68:8—19.)
The deal called for Plaintiff to we $150,000 to Busch who would hold tl

money in escrow and combine it with themres of a third-party individual, Jamati

Dyson, to reach a total of $750,000d. @t 34:3-16; 105:14-23.) Plaintiff was ung
the impression that Busch would thereesde the $750,000 to a third-party corporat
SSMG, Inc., who would facilitate the off-shore oil transactioBeg(generallyd. at
29:10-32:25; 105:6 —106:3.) Instead, upon receiving Plaintiff's $150,000, Busc
$147,000 to a company called Westbridgetdly LLC and retained $3,000 as leg
fees. (Def.’s Evidentiary pp’x, Ex. E (Busch Letter to Pl., July 9, 2012).) Bu{
claims he acted pursuant to an escroreagent sent to him by an individual nam
Michael Briscoe, who informed him thBtaintiff's $150,000 was really from SSM(
Inc. and instructed him to direct theoney to Westbridge Mutual, LLC. (Def.
Evidentiary App’x, Ex. A (Pl. Dep. at 53:2-%); Ex. E (Busch Letter to Pl.).) Th
escrow agreement sent by Bag to Busch listed Busch, Bon, Briscoe, and Briscoe
company, Frucom Capital, as the only partie the transaction and did not ment

Plaintiff's involvement in the investmen{Def.’s Evidentiary App’x, Ex. A (PI. Dep.

at 55:21-56:3); Ex. E (Busch Letter to Pl.).)

On May 7, 2012, Plaintiff visited his local Chase branch for the purpo
facilitating the $150,000 funds transfer andkeal with a Chaseepresentative, Ale
Fava. (Def.’s Evidentiary App’x, Ex. #Il. Dep.at151:1-10; 153:11-16).) Accord
to Plaintiff, prior to requesting the traesfhe asked Fava to “issue pre-advice” by
of calling Busch to inform him that the fund®re being sent by Plaintiff and were
be used in furtherance of the off-shore oil investment with SSMG, I8ee id.at
151:4-14.) Plaintiff claims Fava agreedorform the “pre-advice” and then left |

desk for roughly forty-five minutesld, at 151:11-19.When Fava returned, Plaintiff

asked whether he had gottentouch with Busch to whh he replied “yes.” I¢l. at
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183:1-25.) Relying on the representation the¢-advice” had been “issued,” Plaint|ff
signed the wire transfer requesid permitted the funds to tsansferred to BuschSge
id.) Plaintiff testified he would not havagreed to send the funds unless he pr a
representative on his behalf communicatét ®usch to confirm his knowledge of the
transaction. Ifl. at 23:4-23.) Despite Plaintiff's awpast failed attempts to connect
with Busch? he believed Fava was able to reach hitd.) (

Plaintiff states that in the montfalowing the May 7 trasaction, he called

Chase customer claims roughly 100 times and spoke with many representatives w

>

repeatedly assured him “pre-advice” had bgigan. (Pl.’s Evidentiary App’x, EX. A
(Pl. Dep. at 59:7 — 60:21).) Yeeveral months later, when Plaintiff had not heard ack
from anyone regarding the investment,doeresponded with Busch who claimed|he
had no knowledge of Plaintiff's involvemeint the transaction, and never receiyed
“pre-advice” from Defendantld. at 53:17-54:15.) In 2013, Plaintiff filed a complajint
against Defendant with the Consumer Finalnérotection Bureau, and in responsg, a
high ranking representative of the corparatsent him a letter informing him no “pre-
advice” had been given as the payment did not require such agaidmeemade. (PI.’

UJ

Evidentiary App’x, Ex. D (JP Morgan @ee Response to Compl. filed by PI. with
Consumer Financial Protection Bureau, Dec. 9, 2013).)
On November 13, 2014, Plaintiff fileddlpresent case against Defendant in|{San
Diego Superior Court alleging claimfor professional negligence, negligent
misrepresentation, and two claims for fralliefendant removed écase to this Couft
on December 19, 2014, dhe ground of diversity jurisdiction. Defendant filed a

YIn his d?/ﬁJosition testimony, Plaintiff emphasized his inability to connect|with
Busch prior to May 7:

~ He [Busch] was the only person | svanable to get in contact with.
| did try contacting him many times. fact, held off on the transaction
entirely. Otherwise, | would haexecuted on May 4. But since | was not
able to ?et ahold of him, | actualield off until someone was able to get
ahold of him. That is why | asked the bank to get ahold of him.

(Def.’s Evidentiary App’x, Ex. A (Pl. Dep. at 23:16-23).)
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27
28

motion to dismiss the claims, which this Cogrénted in part and denied in part. T
remaining claims in controversy are Plaintiff's claims for professional neglig
negligent misrepresentatioand one claim for fraud.
.
DISCUSSION

Defendant moves for summary judgmeont,in the alternative, for summa
adjudication on all of Plaintiff’'s claims foelief. First, Defendant argues Plaintif
professional negligence claim fails becatdaintiff did not designate an expert
testify as to the standard of care for banksssing wire transfers. (Mem. of P. & |
in Supp. of Mot. at 8-10.) Second, fBedant contends Plaintiff's neglige
misrepresentation claim fails because thdewce only supports a theory of intentio
misrepresentation.ld. at 10-12.) Third, Defendantgares Plaintiff's claim for fraug
fails as a matter of law because theraasadequate causal relationship between
alleged fraud and Pldiff's damages. Ifl. at 12—13.) Fourth, Dendant alleges thé

Plaintiff's request for punitivelamages fails as a matter of law because Plaintiff
failed to provide evidence thany leader in the corporati participated in miscondudt.

(Id. at 13-14.) Fifth, Defendant argues theemransfer form Plaintiff executed
connection with the transfer of his funds limits Defendant’s liability to amg
“specifically required by Aicle 4A of the Uniform Commercial Code.ld( at 14-15.)
Defendant asserts Plaintiff's claims do aotse under the UCG@herefore Defendar
Is not liable for Plaintiff's alleged damagedd.]

A. Standard of Review
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Summary judgment is appropriate if thes@o genuine issue as to any material

fact, and the moving party is entitled to judgmhas a matter of law. Fed. R. Civ.
56(c). The moving party has the initial burden of demonstrating that sun
judgment is proper.Adickes v. S.H. Kress & CAd98 U.S. 144, 157 (1970). TI
moving party must identify the pleadingspdsitions, affidavits, or other evidence tl
it “believes demonstrates the absence genuine issue of material factCelotex
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Corp. v. Catrett477 U.S. 317, 323 (1986). “A materissue of fact is one that affegts

the outcome of the litigation and requires d taaesolve the parties’ differing versio
of the truth.” S.E.C. v. Seaboard Cor77 F.2d 1301, 1306 (9th Cir. 1982).

The burden then shifts to the opposing party to show that summary judgrpent

not appropriate.Celotex 477 U.S. at 324. The opposing party’s evidence is
believed, and all justifiale inferences are to be drawn in its favAnderson v. Libert
Lobby, Inc, 477 U.S. 242, 255 (1986). However, to avoid summary judgme
opposing party cannot rest soleg conclusory allegationBerg v. Kinchelog794
F.2d 457, 459 (9th Cir. 1986). Instead, it missignate specific facts showing th
Is a genuine issue for triald. See also Butler v. San Diego District Attorney’s Off

be

. the

ce

370 F.3d 956, 958 (9th Cir. 2004) (stating if defendant produces enough evidéence

require Plaintiff to go beyond pleadingsaipkiff must counter by producing eviden

ce

of his own). More than a “metaphysical ddubtrequired to establish a genuine issue

of material fact.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ge¥p5 U.S. 574
586 (1986).
B. Professional Negligence

In the Complaint, Plaintiff alleges Defdant engaged in pfessional negligence

by failing to comply with Plaintiff's instruons to “issue pre-advice” prior to executi

ng

the wire transfer. (Compl. at {1 19-26l) Defendant’'s memorandum in suppor{ of

its motion for summary judgment, it asseftat Plaintiff’'s professional negligen¢

claim fails as a matter of law because RIHidid not designate an expert who col

define the appropriate stamdaof care for bankers perfomg wire transfers. (Mem.

of P. & A. in Supp. of Mot. at 1, 8.) Iresponse to the motion, Plaintiff argues ex|
testimony is not required in this case siDedendant’s negligence speaks for itself, §

2 In opposition to the present motion, AT alleges Defendant was neglige
not for its failure to issue ‘fig-advice,” but in its failure to follow Plaintiff’s instructior
prior to the wire transfer. (Mem. of P. & in Opp’n to Mot. at 5.) However, th
instructions directly pertained to issuing “pre-advice” prior to executing the
transfer. Thus, the’conduct to be evaluadestill that of a banker issuing “pre-advic
prior to a wire transfer.
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a layperson would be capable of detelingnas a matter of common knowledge t
Defendant’s actions fell beloa reasonable standard of care. (Mem. of P. & A
Opp’nto Mot. at 5.) The issue for the Cbigrwhether the absence of expert testim
is fatal to the professional negligence claim.

Case law supports Defendant’s position. Due to professionals’ training ang

hat
.. 1IN

pNy

| skill

in a given field, they are required to aath ordinary prudence under the circumstances

as measured by “the knowledge, skill aage ordinarily possessed and employec
members of the profession in good standing . . Fléwers v. Torrance Memoria
Hosp. Med. Ctt.8 Cal. 4th 992, 997-98 (1994) (citing Prosser & Keeton, Torts
The Reasonable Person, at 187 (5th ed. 1984pordingly, as a general rule, in org
to establish the applicablasidard of care in the industry against which a professio
conduct must be measured, professional negligence claims require expert teg
See Scott v. Rayhrek85 Cal. App. 4th 1535, 1542-43 (2010) (citiigwers,8 Cal.
4th at 1001).

Plaintiff avers that with one exception, Defendant only cites cases invq
medical malpractice claims to support iss@rtion that expert testimony is require(
cases of professional negligence, anglies that the case at bar involving be
protocol for wire transactions is differer(Mem. of P. & A. in Opp’n to Mot. at 3—4
However, Plaintiff neglects to add® Defendant’'s use of a second non-meg
malpractice case to support its argumeBiee U.S. Fidelity & Guaranty Co. v. L

| by
1
§ 32
er

hal’s

timol

lving
1 in
Nk
ical
Pe

Investments, LLC641 F.3d 1126, 1138-39 (9th Cir. 2011) (discussing how claims

against insurance brokers are subjecth® professional negligence standard

thereby require expert tamony to define the standard of care in the indusi
Furthermore, and despite Plaintiff®rdention, case law does not limit the exf
testimony requirement to only those professional negligence claims that c
medical malpracticeOn the contrary, the general rhil@s been applied within a varie
of professional contextsSee id;Allied Props. v. Johi\. Blume & Assocs25 Cal.
App. 3d 848, 857-58 (1972) (agreeing with the lower court’s instruction to the ju
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they could only consider the standardcafe in the engineering industry based
expert testimony, and disssing a lack of foundation for plaintiff's insinuation
appeal that such instruction should only apply to medical malpractice cases).
In a further attempt to avoid summary judgment on this claim, Plaintiff ai
Defendant was negligent undes ipsa loquituiand accordinglyno expert testimon)
Is required to define the standard of cafdem. of P. & A. in Opp’n to Mot. at 4-5

on

ol

gues
y
)

An exception to the general rule requirgxpert testimony exits where the condugt at

issue in a case is “within the common knowledge of the layman.’ [Citation

Flowers 8 Cal. 4th at 1001 (citinganderos v. Floodl7 Cal. 3d 399, 410 (1976)). Thi

“‘common knowledge” exception encompassegsagere a “plaintiff can invoke th

doctrine of res ipsa loquitur, i.e., whanlayperson ‘is able to say as a mattef

common knowledge and observation thatdbesequences of professional treatmn
were not such as ordinarily would havéidwed if due care had been exercisedd:
(citing Engelking v. Carlsonl3 Cal. 2d 216, 221 (1939)).

Here, however, Plaintiff did not alleges ipsa loquitum his Complaint. Rathef

Plaintiff introduced this argument for thiest time in opposition to Defendant’s motig
for summary judgment. The Ninth Cirtdnas held “when issues are raised
opposition to a motion to summary judgment that are outside the scope
complaint, ‘the district ourt should . . . construe[] [the matter raised] as a rec
pursuant to rule 15(b) of the Federal Rubé Civil Procedure to amend the pleadir

out of time.” Apache Survival Coalition v. United Stat24 F.3d 895, 910 (9th Ci.

1994).

Rule 15(b)(1) of the Federal Rules o/{CProcedure instructs that “[t]he coL
should freely permit an amendment when daiogvill aid in presenting the merits a
the objecting party fails to satisfy thewt that the evidence would prejudice t
party’s action or defense on the merits.”dF&. Civ. P. 15(b)(1). When a col
permits a plaintiff to argue theories notroduced in the complaint nor made kno

s.]”
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to defendant prior to the close of discovehe defendant will not be on notice that it
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must defend against such theomaasl will thus be prejudicedsee Coleman v. Quaker
Oats Co, 232 F.3d 1271, 1294 (9th Cir. 2000) (affing district court’s decision tp
forbid plaintiffs, who brought suit underglAge Discrimination in Employment A¢t
initially alleging disparate treatment, frortkeging disparate impact considering their
complaint did not put defendants on notice thay would have to defend against this

theory and plaintiffs first introducedeéhargument at the summary judgment stage).
Accordingly, Plaintiff can only proceed on hes ipsa loquitutheory if he meets t:E
standard such that he could amersl®omplaint without prejudicing Defendant.
At this stage, Plaintiff cannot, and has not, met that standard. Plaintiff firs
introducedres ipsa loquiturin opposing summary judgment, and the record reveals
Plaintiff did not put Defendant on notice tia intended to pursue this theory priof to
the close of fact discovery (DecembeR015) or expert discovery (March 30, 2016).
(SeeAm. Case Management Conference Ordegulating Disc. @d Other Pretrial
Proceedings, Sept. 15, 2015.) In facksipsa loquitutheory directly contradicts the
allegations in Plaintiff's Complaint. SeeCompl. at § 20) (“CHASE employees gre
trained and readily familiar in the facilitati of wire transfers and as such possess a
heightened understanding of these transactions than that possessed by a [regu
person As such, CHASE owed Praiff a reasonable standard of care equal to that of
similarly situated banking pfessionals.”) (emhasis added). Because Defendant was
not put on notice that it wodilhave to defend agaings ipsa loquiturand would
thereby be prejudiced if that theory weremited at this stage of the case, Plaintiff
cannot proceed on this theory.
Even if Plaintiff'sres ipsa loquiturtheory was properlypefore the Court, it
would not fit the facts of this caseRes ipsa loquituapplies to “certain kinds qf
accidents [that] are so likely to have beansed by the defendant’s negligence thatone

—+

may fairly say ‘the ting speaks for itself.”"Brown v. Poway Unified School Distrjq
4 Cal. 4th 820, 825 (1993). In support of his argumentrédsaipsa loquiturshould
apply, Plaintiff cites cases that clearlyisty this standard, wherein a professional’s
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negligence was apparent simply upon viewirggdimect damage it caused the plaintiff.

(SeeMem. of P. & A. in Opp’n to Mot. &) (citing cases involving a sponge left ins
a patient after surgery, atggnt burned by an x-ray machine, a patient burned thrt
application of a heating apparatus, andteepasuffering an infection by an unsteriliz
needle.) Inthe present eafiowever, Defendant’s allefjeegligence is not appare
simply by reference to Plaintiff's allegeddmage. Whereas common sense dictate:

de
bugh
ed
nt
5 that

a surgical sponge must be removed feppatient’s body after an operation, comnpon

sense does not inform whether “pre-adviteist be provided by a banker upon issy
a wire transfer and what such “pre-advieejuld entail. In dter words, although
sponge left in a patient may indicate thdbator was negligent, Plaintiff's loss in th

ing
a
IS

caseis not “so likely to have been causgbdefendant’s negligence that one may fajrly

say ‘the thing speaks for itself.”"Brown 4 Cal. 4th at 825. Accordinglyes ipsa

loquitur would not be appropriate in this casege¥f it were properly before the Coupt.

Since a bank’s execution of wire transfes not a matter of common experiel,
such that the “common knowledge” extiep should apply, expert testimony
required to establish the standard of care in this case. Because Plaintiff fz

designate an expert, he cannot prewal his claim for professional negligenc

Accordingly, the Court grants Defermdas motion for summary adjudication
Plaintiff's professional negligence claim.
C. Negligent Misrepresentation

In his negligent misrepresentation ataiPlaintiff contends that Defendant

representatives informed hitpre-advice” had been “issuedhen in fact that was nc
true. (Compl. at 1 28-30; Mewf.P. & A. in Opp’n to Ma. at 7.) Defendant argug
this claim is inconsistent with Plaintiff's fraud claim, as different states of min
required to satisfy each and Plaintiff's estiate only proves his theory of intention
not negligent, misrepresentation. (Mem. of P. & A. in Supp. of Mot. at 10-12.)
111
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Negligent misrepresentation and fraué &oth torts of deceit as defined

California Civil Code 81710, whitprovides in pertinent paf{a] deceit . . . is either

(1) the suggestion, as a fact, of that vlhenot true, by one who does not believe
be true; (2) the assertioas a fact, of that which isot true, by one who has 1
reasonable ground for believing it to be true”. Cal. Civ. Code § 1710. In Californi

by

t to
N0

A,

negligent misrepresentation requires, “@l)nisrepresentation of a past or existing

material fact, (2) made without reasoregtound for believing it to be true, (3) m3
with the intent to induce liance on the fact misrepresedt (4) justifiable reliance o
the misrepresentatiomad (5) resulting damage Yamauchi v. CottermaB4 F. Supp
3d 993, 1018 (N.D. Cal. 2015) (citiipgland v. U.S. Bank Nat. Ass?09 Cal. App
4th 182, 196 (2012)). Negligemisrepresentation and fraud contain similar elemg
but they are nonetheless distinct tortsinnlike fraud, negligent misrepresentat

does not require thateéldefendant had actual intent to decelbee Intrieri v. Superioy

Court, 117 Cal. App. 4th 72, 86 (2004). The issue here is whether Plainti
evidence to allow both of thesigeories to go to a jury.

Defendant argues Plaintiff does iatve any such evidence&seggMem. of P. &
A. in Supp. of Mot. at 11-12.) In suppaf this argumentDefendant relies o
Plaintiff's deposition testimony, in which retated that Favanswered “yes” whe
Plaintiff asked if “pre-advice” had beenvgn, and alleges thd&tava clearly hag
reasonable grounds to know whether hisesta@nt was accurate and thus the seg
element of a negligent misrepresardn claim is not satisfied SéeDef.’s Evidentiary

App’x, Ex. A (Pl. Dep. at 183:6-25); Merof P. & A. in Supp. of Mot. at 11-12|

However, Defendant fails @ddress Plaintiff's allegatiorabout the conduct of othg
representatives after May 7, specifically raesentations they made to Plaintiff t
“pre-advice” had been issued. (Compl. at 1 29-30) ( “From 2012-2013 Plaintiff
on several additional occasiomgh CHASE representativesgarding the May 8, 201
wire transfer. On every occasion which the matter was addressed, CHA
representatives represented to Plaintiff that proper pre-advice had been is
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connection to this transactior?"Yhere exists a material cgt®mn of fact as to whethg

these representatives had reasonable grotntslieve their statements to be tr
Accordingly, the Court denies Defendamhotion for summary judgment and summ
adjudication of the negligent misrepresentation claim.
D. Fraud

Plaintiff's claim for fraud rests on the same facts underlying his negl|
misrepresentation claim: Defendant’s statetsmanPlaintiff that “pre-advice” was give

gent
n

when it was not. Defendaatgues it is entitled to summary judgment on this claim

because Plaintiff has failed t®monstrate a complete calirelationship between tf
alleged fraud and his damages. Spedlficdefendant asserts that regardless
whether Fava had spoken with Busch, Busch would have forwarded Plaintiff's
to Briscoe and Plaintiff would have beeefrauded of $150,00@Mem. of P. & A. in

e
of
fund

Supp. of Mot. at 12-13.) Defendant suppagsargument by referencing the recard,

which reveals Plaintiff's identification infmation was apparent on the forms recei
by Busch, and drawing the inference that Busch acted well-knowing the
originated from Plaintiff. $eeDef.’s Evidentiary App’x, Ex. B (Chase “Wire Transf
Outgoing Request” for $150,000 executed by, Ek) C (Bank of America Records f
Westbridge Mutual LLC, April-May 2012).) Plaintiff's response, he argues the sq
may not have occurred had “paevice” been given, and the trier of fact should de
whether speaking with a Chase repredergavould have upset Busch’s plausil
deniability defense by preventing hifiom denying knowledge of Plaintiff’

involvement in the transaction. (Mem. of&A. in Opp’n to Mot. at 9-10.) Plaintiff

further contends that Defendant neglected to address an additional aspec
Complaint, which is that the scamvould not have occurred but for Favé
misrepresentation because Plaintiff wouldimete allowed the transfer to proceed

® The Court notes there is a discnepain dates, as Plaintiff requestbe wire

transfer on May 7, 2012, but the trandbeiCame effective on May 8, 2012. (Det.

Evidentiary App’x, Ex. B (Chase “War Transfer Outgoing Request” for $150,0
executed by Pl., May 7, 2012).)

-11 - 14cv2976
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he known Fava had nobntacted Busch.d.) The issue for the Court is whether th
exists a material question of fact o ttausation element of Plaintiff's claim.

A plaintiff who brings a claim for fraudulent misrepresentation bears the b
of proving that the defendant caused the plaintiff's h&@@M Principal Opportunitieg

Irder

Fund v. CIBC World Markets Cord57 Cal. App. 4th 835, 870 (2007). Specificaly,

“a causal link must exist between thactf misrepresented and the losses w
resulted.” Id. at 872 (2007). In general, it must éstablished that the harm suffel
by a plaintiff was to be expectedrgn a defendant’dlaged misconductSee Pacifig
Shores Properties, LLE City of Newport Bea¢i730 F.3d 1142, 1168 (9th Cir. 201

nich
ed

3).

Because members of a jury are presumed &mbally as capable as an individual jujige

in making such a determination, “[c]lausati®an intensely factual question that sh
typically be resolved by a jury.1d.

Plaintiff correctly points out that Defendant did not meet its burden for sum
judgment or adjudication of this issue jafiled to address onsausational aspect ¢
Plaintiff's claim: that Plaintiff would not hee permitted the wire transfer to proceed
for Fava’'s misrepresentatitimat “pre-advice” had been issdt  Since Plaintiff claim
he only agreed to sign the wire transfatgoing request form & believing Fava an
Busch had engaged in telephmebmmunication regarding the transaction, a tri:
question of fact remains whether Pldintiould have beedefrauded of his $150,0(
had Fava not represented tmtithat he issued “pre-advice.” Since Defendant has f

uld

maury
Df
but

UJ

d
hble
0
niled

to show there is no issue of material fagth respect to this argument, the C

urt

declines to address the merits of Defendaaitegation that even if “pre-advice” had

been given, Busch still euld have forwarded Plaintiffs funds to Briscoe.

Accordingly, the issue cannot be conclaty resolved as a matter of law and

Defendant’'s motion for summary judgment and adjudication of the fraud cle
denied.
111

E. Punitive Damages
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In order for a plaintiff to recover pitive damages against a corporate defen
in California, there must be “proof ahalice among the corporate leaders:
‘officer[s], director[s], ormanaging agent[s].”Cruz v. HomeBas&3 Cal. App. 4tk

jant
the

160, 167 (2000) (quoting Cal. Civ. Code3394, subd. (b)). Because Plaintiff has
conceded that this case does not involescttnduct of Defendant’s leaders, the matter

is not in dispute. (Mem. of P. & A. in@p’n to Mot. at 10.)Accordingly, Defendant’s

A4

motion for summary adjudication of Plaintiffequest for punitive damages is granted.

F. Article 4A of the Uniform Commercial Code

Defendant also seeks summary adjutibcaof Plaintiff’'s request for othgr

damages based on the wirartsfer outgoing request forsigned by Plaintiff, which

stated “The Bank will not be liable to ydor any amount other than as specifically

required by Article 4A of the Uniform Comnaal Code.” (Def.’s Evidentiary App’X,

Ex. B (Chase “Wire Transfer Outgoing @Reest” for $150,000).) In light of th

S

language and Plaintiff's failute bring any claims under Article 4A, Defendant argues

damages cannot be awardedasatter of law. (Mem. of P. & A. in Supp. of Mot.

14-15.) Defendant also claims that sincerfiffis Complaint post-dates the expiratipn

of Article 4A’s one-year statute of repose, his claims are barrédl) Elaintiff
responds that this language should not appbause he would not have signed the f

at

DI'M

in the first place but for the misrepresditia made to him that “pre-advice” had bgen

issued. (Mem. of P. & A. in Opp’n to Mot. at 12.)

Defendant’'s argument overreash It appears to pi@se that a single sentence

restricting Defendant’s liability to amowsttequired by the UCC, and embedded within

a paragraph of terms and conditions gowegnfunds transfers, can be appli

ed

indiscriminately to all legal claims whianay be brought by a customer who signg the

form. Defendant fails t@xplain why this alleged liftation on its liability shoulg

extend to the tort claims at issue in ttese, especially because the alleged misconduct

involves actions taken by Defendant’s employeesr to and after the wire transfe

Defendant has not satisfied iisrden of showing that potential damages arising o
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this conduct are barred as attenof law. Accordinglythe Court denies Defendant
motion for summary judgment on this issue.
1.
CONCLUSION
For these reasons, the Court deniefeb@ant’s motion for summary judgme
and grants in part and desiin part Defendant’s motion for summary adjudicatio
claims and issues. Specifically, theutt grants Defendant’'s motion for summy
adjudication of Plaintiff's professionalegligence claim and request for punit
damages. The Court denies the motion in all other respects.

ITIS SO ORDERED.
gbﬂm-%

DATED: June 27, 2016
HON. DANA M. SABRAW
United States District Judge
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