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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CARLOS McMANUS SR.,

Plaintiff,
V.

COUNTY OF SAN DIEGO; CITY OF
SAN DIEGO; POLICE OFFICERS
ERNESTO LUNA: MARI| KONG,;
SGT. THOMAS SULLIVAN;
ANTONIO JOHNSON; DETECTIVE
DAN BUROW: LT. A. SMITH; SGT.
WILLS; SOCIAL WORKER
DEFENDANTS JENNIFER MORK;
WANJIRU GOLLY; and CHARLES
COX SR.,

Defendants

Defendants Wanjiru Golly (“Golly”), Jentar Mork (“Mork™)and County of Sar

CASE NO. 15cv0138 JM(RBB)

ORDER GRANTING MOTION TO
DISMISS; GRANTING LEAVE TO
AMEND

Doc. 48

—

Diego (“County”) move to dismiss the Second Amended Complaint (“SAC”) for failure

to state a claim. Defendants City $&n Diego (“City”), Sgt. Antonio Johnsan
(“Johnson”), and Detective D&urow (“Burow”) separatelynove to dismiss the SAQ.

Plaintiff opposes both motions. Pursuant to Local Rule 7.1(d)(1), the court finds th

motion appropriate for resolution without oral argument. For the reasons set fort

below, the court grants the motions to dssrwith 21 days leave to amend from the

date of entry of this order.
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BACKGROUND
The SAC, filed on July 24, 2015, allegese claims for relief: one claim wit

four counts for violation of 42 U.S.C. §1988ainst the County and City employee

one_Monellclaim against both County and Cignd three claims against Defend
Charles Cox Sr. (“Cox”) for ald abduction, intentional itittion of emotional distress
and negligence. On September 4, 2015, thetstayed this adn indefinitely as tc
Defendant Cox, an active duty servicemanspant to the Serviceembers Civil Relief
Act, 50 U.S.C. App. 8501 et seq

Plaintiff alleges that his 14 year-oldmor son, C. M., was removed from his ¢
on two separate occasions. On or adamuary 22, 2013, DefenutaCharles Cox, i

private party, allegedly reoved C. M. from Plaintiff’'s home against Plaintiff's wishes.

(SAC 130). Believing that Defendant Cakducted C. M., Plaintiff reported tl
incident to Defendant City. In the earhorning hours of Janua23, 2013, Defendant
Luna, Kong, Sullivan, and Willis obtained plya custody of C.M. and transports
him to the Polinsky Children’s Center (“Polinsky”), based upon suspicior
“emotional abuse.” (SAC 1131). At Polinsky, M. was interviewed by social worke
and medical professionals who conductedealical examination of C. M. and foul
no signs of physical injury or abuse. (SA89). Plaintiff did not give his permissic
for the examination of C.M. at Polinsky.

On January 23, 2013, C. M. was ghelly interviewed by Defendants Burow,

Johnson, and City. One social worker, NahRiess, expressed amarn that C.M. wa
lying about potential abuse. (SAC Y44Yhe next day C.M. was released frt
Polinsky. Instead of returning home aRiltiff consented to and allowed C.M.
temporarily reside in a shelter for teens. @ February 4, 2013, the referral W
closed, and C.M. apparently returned to live with Plaintiff.

On April 9, 2013, Defendar@an Diego Police Officelohnson allegedly pulle
C.M. “out of class, and again interviewepestioned, interroggad, and/or examine
him.” (SAC 147). Defendant Johnson atentacted Defendant Jennifer Mork, a so
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worker employed by County, to assist@moving C. M. from Plaintiff's custody and
transporting him to Polinsky. (SAC {4&laintiff alleges that Golly, Mork, Johnson,
and Burow (collectively “Individual Diendants”) intervieved, questioned,
interrogated, and/or examined C.M. Tineerview and examination were performed
without Plaintiff's knowledge or consent, without notice to the Plaintiff, without a
warrant or court order authorizing the exaation, and in the absence of exigent
circumstances. In addition, the Pl#inwas completely excluded from C.M.|s
interview and examination, and was not pigted to be in close proximity or another
nearby area. (SAC {55 - 58).

On April 11, 2013, Defendant Golly, a social worker employed by Coulinty,
interviewed C.M. during a visit to C.M.’s school. This interview occurred without
Plaintiff's approval, obtaining a warrami; exigent circumstances. (SAC 159).

On July 10, 2015, the court granted the motion to dismiss the First Amgnde
Complaint brought by Defendants County, Mitau Golly, and Jennifer Mork. The
court granted Plaintiff leave to amenadaDefendants move to dismiss the SAC|for
failure to state a claim.

DISCUSSION

L egal Standards
General Pleading Requirements

Federal Rule of Civil Procedure 19(6) dismissal is proper only in
"extraordinary" cases. United States v. Redwood, @& F.2d 963, 966 (9th Cir.
1981). Courts should grant 12(b)(6) relief only where a plaintiff's complaint lacks &

"cognizable legal theory" or sufficienadts to support a cognizable legal theoyy.
Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th Cir. 1990). Courts should
dismiss a complaint for failure to staseclaim when the factual allegations are

(&)

insufficient “to raise a right to relief abotiee speculative level.” _Bell Atlantic Corp.

v. Twombly, 550 U.S. 544, 555 (2007) (the complaint’s allegations must “plausibly
suggest[]” that the pleader is enttl®o relief);_Ashcroft v. Igbalb56 U.S. 662 (2009)
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(under Rule 8(a), well-pleaded facts mustngdare than permit the court to infer t

ne

mere possibility of misconduct). “The plausibility standard is not akin to a ‘probaility

requirement,’ but it asks for more than a sheer possibility that a defendant ha
unlawfully.” 1d. at 678. Thus, “threadbarecitals of the elemesof a cause of actiol
supported by mere conclusory statements, do not suffice.THe.defect must appe
on the face of the complaint itself. Thusuds may not consider extraneous mate
in testing its legal adequacy.evine v. Diamanthuset, In©Q50 F.2d 1478, 1482 (91
Cir. 1991). The courts may, however, coesichaterial properly submitted as part
the complaint.__Hal Roach Studidsc. v. Richard Feiner and C896 F.2d 1542, 155
n.19 (9th Cir. 1989).

Finally, courts must construe the comptan the light most favorable to th
plaintiff. Concha v. Londor62 F.3d 1493, 1500 (9th Cir. 1995), cert. dismis$é46
S. Ct. 1710 (1996). Accordingly, courts mastept as true all material allegations

the complaint, as well as reasonable naefees to be drawitom them._Holden v
Hagopian 978 F.2d 1115, 1118 (9th Cir. 1992). wver, conclusory allegations
law and unwarranted inferences are insuffitito defeat a Rule 12(b)(6) motion.
Re Syntex Corp. Sec. Litig95 F.3d 922, 926 (9th Cir. 1996).

Pleading Civil Rights Claims

Prior to Igbaland_Twombly “a claim of municipal liability under § 1983
sufficient to withstand a motion to dismsgen if the claim is based on nothing m
than a bare allegation thée individual officers' conducbnformed to official policy
custom, or practice.” _ Whitaker v. Garce#tB6 F.3d 572, 581 (9th Cir.2007).
addressing the impact of Igbeahd_Twomblyon the pleading standards for civil righ

cases, the Ninth Circuit recently stated:

we can at least state the followingotywrinciples common to all of them.
First, to be entitled to the presumptioitruth, allegations in a complaint

or counterclaim may not simply recite the elements of a cause of action,
but must contain sufficient allegatis of underlying facts to give fair
notice and to enable the opposingtpao deféend itself effectively.
Second, the factual allegations tteaE taken as true must plausibly
suggest an entitlement to relief, subiat it is not unfair to require the
opposing party to be subjected to éxpense of discovery and continued
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litigation.
AE ex rel. Hernanelz v. County of Tulare66 F.3d 631,637 {oCir. 2012) (quoting
Starr v. Baca652 F.3d 1202 (9th Cir.2011)).
Dismissal under Rule 8

Fed.R.Civ.P 8(a)(3) requires that a conmglatate “a short and plain statem

of the claim showing that the pleads entitled to relief.”_lgbaand_Twomblyaffirm

Rule 8's requirement of simplicity, direeiss, and clarity. The allegations must

plausibly support plaintiff's claims. TwombhIl$50 U.S. at 555.
The SAC runs approximately 75 pad@sg, including approximately 54 pag
of allegations. Unfortunately, this argaimation is comprised of a patchwork

PS
of

redundant allegations, surplus and evidentmeading, unnecessary legal argument

with case citations, and attached exhibiirther, the SAC identifies a single 819
claim with four subclaims. The subites contain legal authorities, argument, @
superfluous language. Such pleading ated Rule 8's mandate of simplici
directness, and clarity. Each claim mussbparately set forth in the complaint.
As the court dismisses the SAC forildiae to comply with Rule 8, upo
amendment, Plaintiff is insteted to comply with Rule &nd to file a Third Amende
Complaint not to exceed 20 pages, not incigaexhibits. The court grants Plaintiff

days leave to amend from the date of entrthidf order. The court further instrug

Plaintiff to set forth in a separateaoh, each event (and the specific defend
involved) giving rise to a 81983 claim alleged by Plaintiff.
The Individual Defendants (Golly, Mork, Johnson, and Burrow)

In order to assist the parties in adg$iag potential qualified immunity issues, 1
court briefly reviews pertent legal principles. Aaction under 42 U.S.C. 81983 h
two elements: “(1) the defendants actedler color of lawand (2) their condug
deprived [the plaintiff] of a@nstitutional right.”_Haygood v. Youngéf69 F.2d 1350
1354 (9th Cir.1985). A public official is immune from an action under 42 U.S

1983 “[u]nless the plaintiff's allegations statelaim of violation of clearly establishée
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law.” Mitchell v. Forsyth472 U.S. 511, 526 (1985); see diarlow v. Fitzgeralg457

U.S. 800, 818 (1982) (qualified immunity apgli€official's conduct “does not violate

clearly established statutory or constitutiomghts of which a reasonable person wo

have known”). Inorder to determine whetheretldefendants are immune from

action, the court must answer two questi¢hswhether Plaintiff alleges the violation

of a constitutional right, and (2) whether thight was clearly established. Pearso

Callahan 555 U.S. 223, 232 (2009) (leaving theuds to decide, in their sound

discretion, which question to answer firstp right is “clearly established” if it

uld

an

U7

contours are “sufficiently cledinat a reasonable official would understand that what he

is doing violates that right.,” Anderson v. CreightdB83 U.S. 635, 640 (1987). “To be

clearly established, a right must be suéntly clear that every reasonable offigial

would have understood that what he isndoviolates that right. [| When properly

applied, [qualified immunity] protects dbut the plainly incompetent or those who

knowingly violate the law. We do not require a case directly on point, but exjsting

precedent must have placed the statutorgonstitutional queésn beyond debate.’

Taylor v. Barkes135 S.Ct. 2042, 2044 (2015) (citations and internal quotation marks

omitted).

Here, based upon the SAC'’s allegations,Riffiis claims against the Individua

Defendants appear barred by the doctohgualified immunity. In his oppositio

N

papers, Plaintiff cites no Supreme Courbthrer analogous binding authority to supgort

his argument that the alleged conduct atetl any clearly established constitutional

right at the time of the alied events. The Fourteetmendment generally protegts

the integrity of the family unit in the stody, care and nurture of one’s children.

Stanley v. lllinois 405 U.S. 645, 651 (1972). The court notes that the parties d

id no

cite authorities discussing the precise oons of the Fourteenth Amendment right of

familial association with reget to government agents interviewing teenage victims of

potential abuse.
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While Plaintiff asserts Fourteenth Amendment rights here, the majority of the

authorities cited in opposition to the moti@rs not completely analogous becausg the

authorities involve the seizeiand removal of children fnothe care of the parents
violation of the Fourth Amendment|egations not supported by the SAC. S¢allis
V. Spencer202 F.3d 1126, 1130 (9th Cir. 2000) (earal of children from the parent
custody in the middle of the night withoatwarrant, parental consent, or exig

circumstances violates the FouAimendment); Calabretta v. FloytB9 F.3d 808 (9tl

n

192)

ent

—

Cir. 1999) (coerced entry into a home by goweent agents to investigate suspegted

child abuse, interrogate a child, and ssgarch a child withoua search warran

£

parental consent, or exigent circumstanaefates the Fourth Amendment). Doe|v.
Heck 327 F.3d 492 (7th Cir. 2003) (qualified immunity applies to bar a claim that
investigation and custodial interview wiinor who suffered potential physical abuyse

by a teacher without a warrant, parental consergxigent circumstances violated the

family’s Fourteenth Amendment familial relations rights).

Here, Plaintiff asserts thaa constitutional violation occurs when an alleged

victim of child abuse [is] interviewed atrsmol without judicial authorization, parental

consent or exigent circumstances,” (Oppo. at p.7:7-9). For this proposition, P

relies primarily upon_Greene v. Camret&88 F.3d 1011 (9th Cir. 2009), reyd

Camretta v. Greend 31 S.Ct. 2020 (2011). In Greenliee Ninth Circuit conclude

aintif

o)

that, “applying the traditional Fourth Amenént requirements, the decision to segize

and interrogate S.G. in thesdmce of a warrant, a courtder, exigent circumstances,

! The court notes that “it is necessary for both government officials and the

to be sensitive to the fact that societyiterest in the protection of children is|...

multifaceted, composed not only with conceaheut the safety amvaelfare of children
from the community's point of view, but alaith the child's psychological well-bein
autonomy, and relationship to the fanolycaretaker setting.” ‘Franz v. LytR97 F.2d
784, 792-93 (10th Cir.1993) (citations omitte@pnversely, the court is also sensit

to the fact that the “history and cultureMyestern civilization reflect a strong traditipn

of Parental concern for the nurture and _ugmlng of their children. This primary rol

of the parents in the upbrlnglng of thefildren'is now estdished beyond debate as
|

an enduring American tradition.”_Wisconsin v. Yod#06 U.S. 205,232 (1972).
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or parental consent wainconstitutional.”_Idat 1030. The Supreme Court ultimat
dismissed the action as moot and spedlficaacated “the Ninth Circuit’s ruling
addressing the merits of the Fourth Amendment issue” and the qualified imr
analysis. 131 S.Ct. at 2035-36. Moreoveg, Spreme Court expressly noted that
point of the vacatur was to prevent Gre@&men spawning any legal consequenc
Accordingly, the authorities cited in suppofithis claim lend littlesupport, if any, ta
Plaintiff's legal theory that parental righare violated whenever a 14 year-old mi
Is interviewed in the course of a child abiursvestigation without the parent’s conse
a court order, or exigemircumstances._ Séeshcroft v. al-Kidd 565 U.S. 731, 13
S.Ct. 2074, 2083 (2011) (“We do not requareease directly on point, but existi
precedent must have placed the statuborgonstitutional que®n beyond debate.”)

After the submission daten Defendants’ motions, &htiff submitted a recently

decided case to support his argument that government agents may not intervie
year old minor and suspected victim of afyusithout the parent’'s consent, a ca

order, or exigent circumstanceda.Jones v. County of Los AngelesF.3d —, 2015 WL

5515727 (September 21, 2015) the Plaintiffs brought claims under the Four
Fourteenth Amendments based upon the cdrafigovernment agents in the remoy

of G.J. from the custody of thengats. Plaintiffs also gued that the manner in whi¢
the investigation was conducted violatedith-ourteenth Amendment rights. G.J.

mother carried G.J. down thast when she fell, severely injuring G.J. G.J. suffe
a complex fracture on the skuitactured ribs, and possibly a broken leg. During
medical examination of G.J., medical professils determined that G.J.’s injuries w

unusual and potentially, but naeessarily, inconsistent withe mother’s explanation.

Dr. Wang, one of the medical doctors tregtz.J. and a child abeiseporter, conclude
(incorrectly) that the rib injury occurred atée skull fracture, thus indicating possil
abuse. Dr. Wang then told the motlieat another CT scan was recommend
However, his primary purposes in telling thether about the scan was to “detain (
at the hospital and to prevent Jill (the mother) from taking G.J. home.” G.J. was
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from the parents’ care without parental corisaourt order, or exigent circumstang

es,

and the parents lost physical custody ro®J. for several months. Under the

Fourteenth Amendment’s right to famlliassociation, the court concluded tl
government agents may not remove a chiban parent custody without a warrg

unless the agents “have reasonable causdicwyd¢hat the child iBkely to experience

serious bodily harm in the time that woulld required to obtain a warrant.” _ Id.
Here, unlike_ Joneghe SAC does not allege thgdvernment agents remov

C.M. from Plaintiff’'s custody and care. Thiest alleged incident in the SAC occurr
on January 23, 2013, when Plaintiff called folice to report that his son had be
abducted. (SAC ¥). Later that day, pgwice located C.M. and, suspecting poss
abuse, transported him to Polinsky Cent€:M. was interviewed and examined
government agents and, with the consemlaintiff, C.M. was temporarily placed

a shelter for teens. “This allowed Plaihtime to set up joint counseling for himseg

and C.M., in order to helfacilitate healthy reconciliatiowith C.M.” (SAC 145). The
second event alleged in the SAC occuwad\pril 9, 2013, when government age

wentto C.M.’s middle school, removed hiram class, and thanterviewed him about

potential abuse. These circumstances, witaddttional clarification and allegation

differ markedly from those identified in Jones
The court notes that Jonbad not been decided at the time Plaintiff oppd

Defendants’ motion. Further amendmentmpeovide additional clarity to Plaintiff’s

claims.

The Monell Claim

County and City claim that Plaintiff faite state a claim for municipal liability.

Under 42 U.S.C. § 1983, “[e]very persomnho acts under color of state law may
sued. The term “person” has been interpreted broadly, even to include cities, c(

and other local government entities. 8&enell v. New York City Dep'’t of Social

Services 436 U.S. 658 (1978). Municipalities, th@igencies and their supervisa
personnel cannot be held liahinder section 1983 on any theof respondeat superit
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or vicarious liability. They can, howevebe held liable for deprivations
constitutional rights resulting from thdarmal policies or customs. S&tonell, 436

U.S. at 691-693; Watts v. County of Sacramef&6 F.3d 886, 891 (9th Cir. 2001);
Shaw v. California Dep’t oAlcoholic Beverage Contrpl’88 F.2d 600, 610 (9th Cir.

1986).

Locating a “policy” ensures that a municipality “is held liable only for th
deprivations resulting from the decisiongtsfduly constituted legislative body or
those officials whose acts may be fairly daithe those of the municipality.” Board

the County Comm’rs of Bryan County, Oklahoma v. BrowR0 U.S. 397, 403-04

(1997) (citing_Monell 436 U.S. at 694). Similarly, an act performed pursuant
“custom” which has not been “formallpproved by an appropriate decisionmaker r
fairly subject a municipality to liability on ¢éhtheory that the relevant practice is

=

ose
of
of

to a
nay
o)

widespread as to hatlee force of law.” Id(citing Monell 436 U.S. at 690-691); s

e

alsoJett v. Dallasridep. Sch. Dist491 U.S. 701, 737 (1989) (holding that municipal

liability under 8 1983 may be shown if Plaintiff proves that employee com
alleged constitutional violain pursuant to a “longstanding practice or custom w
constitutes the ‘standard operating procedafehe local government entity.”).
“To bring a 8 1983 claim against a logalvernment entity, a plaintiff must plei
that a ‘municipality’s policy or custom caused a violation of the plaintiff's constitut
rights.” Ass’n for Los Angeles Depu8heriffs v. Cnty. of Los Angele648 F.3d 986
992-93 (9th Cir. 2011). A plaintiff must show (1) he possgsseonstitutional righ
of which he was deprived, (2) the muipility had a policy, (3) the policy amounts

=F

itted
hich

hd
onal

to

deliberate indifference to the plaintiff's constitutional right, and (4) the policy is the

“moving force behind the constitutionaiolation.” Anderson v. Warne#51 F.3d
1063, 1070 (9th Cir. 2006). “For a policylte the moving force behind the deprivat
of a constitutional right, the identified deficnin the policy must be closely relat
to the ultimate injury,” and the plaintiff musstablish “that the injury would have be
avoided had propeoolicies been implementedllong v. Cnty. of Los Angelegl42
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F.3d 1178, 1190 (9th Cir. 2006).

Here, the SAC’s allegations, whileore supportive of the Monellaims than the

174

previous complaint, are still too generalize® conclusory to state a claim. As noted

earlier, the allegations larggbarrot the requirements forumicipal liability. Plaintiff
alleges that the County had “the custamd/ar practice of creating and/or removi
children from the custody of their parentstie absence of exigent circumstancg
(SAC f101(a), the interviews of C.M. “wenet isolated incident[s]” and occur wi

ng
DS
h

respect to other children, (SAC f111ndahas a practice of conducting warrantless

interrogations of children in the absencepafents.” (SAC 1101(d)). With respect
both City and County, Plaintifflleges that they failed to eguately train and supervi
their workers to learn that judicial autheation is required prior to removing a ch
from a parent’s custody, (SAC 126), failed to adequately investigate and dis

Ciplin

their employees, (SAC 1110), and maintained policies, customs, or practices to cat

out medical examinations of minors without the parent’s consent, judicial authoriz
or a showing of immediate risk of harm. Plaintiff must plausibly set forth addit
allegations giving rise to an inferencatlCity and County matained the allege
policies, practices, and customs.

While a closer issue, the court conclutlest the SAC fails to establish a Mon
claim beyond the speculative level. “[T]hreadbare recitals of the elements of &
of action, supported by mere conclusotaments, do not suffice” to state a clai
Igbal, 56 U.S. at 662. While tH@AC’s allegations would likely have survived Ruls
scrutiny prior to_Ilgbal seeWhitaker 486 F.3d at 581, the court notes the he

pleading burden placed on a plaintiff where the sought-after information is un
within the possession of defendants like @ity and County. Should Plaintiff
anticipated Third Amended Complaint succabgfstate a clainagainst one or mor
of the Individual Defendants, theshould Plaintiff not cure the Monetlefect(s),
Plaintiff may later seekebve to conduclimited Moneltrelated discovery befor

Magistrate Judge Brooks. Permitting limited sargieted discovery will allow Plainti
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to pursue important constitutional issuegdlving familial relations and promote tf
“just, speedy, and inexpensidetermination” of this action. Fed.R.Civ.P. 1.

In sum, the court grants the motionsliemiss with 21 days leave to amend fr
the date of entry of this order.

ITISSO ORDERED.
DATED: October 5, 2015

cc: All parties
Magistrate Judge Brooks
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