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ted States of America et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

ANAKAREN LOPEZ, as personal Case No.: 15¢v00180 JAH-WVG
representative of SALOMON
RODRIGUEZ, ORDER REMANDING PLAINTIFF'S

Plaintiff | MOTION FOR AN ORDER
'l COMPELLING DEFENDANT TO
V. PROVIDE AN OPPORTUNITY FOR

UNITED STATES OF AMERICA, et. al. ANOTHER INSPECTION
[Doc. No. 47]
Defendants.

AND RELATED CROSS CLAIM.

Pending before the Court is Plaintiff's tiom to set aside the magistrate judg
September 30, 2016 omrdgenying her request for a secanspection. Defendant oppos
Plaintiff's motion. Upon a thorough review tiife parties’ submissions, the Court find

appropriate to remand Plairitéf request for an order compelling Defendant to proy
BACKGROUND

On January 27, 2015, Damaris Manzan®azquez, appearing as the persq

representative of Salomon Rodriguez, filedoaplaint against United States of Amer

15cv00180 JAH-WVG

Plaintiff another opportunity to inspect the subgetvator platform at the flight deck level.
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and National Steel and Shipbuilding Company (“NASSCO”). Nawember 23, 2015
Anakaren Lopez, appearing as the persormaksentative of Saloom Rodriguez, filed i
First Amended Complaint (“FAC”), seekindamages for negligence. Plaintiff Lop
alleges Defendants’ negligencaused Salomon Rodriguez to fall off the unguarded

of an elevator platform approximately 98 fdeivn an elevator trunk while working abog

the USS Boxer in navigable waters at PierN&yal Station, San Bgo, California. FAC

19 11 - 21. Plaintiff asserts, as the decédeersonal representative, she is entitle

recover on behalf of Mr. Rodjuez’s minor son, _Id. 1 26.
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Defendant United States filed an aeswand cross claim against Defendant

NASSCO, and NASSCO filed an answer te AC and an answer to the crossclaim.

Plaintiff’'s counsel and experts were giv@e opportunity to inspect the elevatot
issue. Plaintiff served a second requestspeat the elevator and Defendant United St
objected. The Honorable Wilha Gallo, United States Mgstrate Judge, conducted

telephonic discovery conference and directegptiréies to file a joint statement with thg
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respective position. On September 30, 20ljge Gallo issued an order denying

Plaintiff's request to inspethe elevator a second time.

Plaintiff objects to Judge Gallo’s der and seeks an order setting aside
September 30, 2016 ordand compelling Defendant toguide Plaintiff the opportunit)
to inspect the subject elevatolatform at the flight deckevel as it was on the day M
Rodriguez fell to his death and to observe &fft door open and the aft ramp deploye
determine whether such a configuoaticould have prevented the tragedy.

STANDARD OF REVIEW

A party may object to a non-dispositive pi&torder of a magistrate judge with

the

/
r.

d to

n

fourteen days after service of the order.d.HR. Civ. P. 72(a). The magistrate judge’s

determination of such matters is entitleddiference unless it is clearly erroneous
contrary to law. 28 U.S.C. § 636(b)(A); Fed. RCiv. P. 72(a).
The “clearly erroneous” standard &pp to the magistrate judge’s factl

determinations and discretionadgcisions._Grimes v. Citgnd County of San Francisd
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951 F.2d 236, 240 (9th Cir.1991) (discretipnanon-dispositive pre-trial matters |

magistrate judge are reviewalbde clear error); Maisonville Ve2 Am., Inc., 902 F.2d 744

748 (9th Cir. 1990) (factual determinationsdean connection witlsanction award ar
reviewable for clear error). This standaedjuires “a definite anfirm conviction that &
mistake has been committed3ecurity Farms v. Intern. Bth. of Teamsters, 124 F.]
999, 1014 (9th Cir. 1997).

The “contrary to law” standard appliesreview of purely legal determinations
a magistrate judge. See, e.q., Haindsggett Group, Inc., 975 F.28l1, 91 (3d Cir. 1992

(“the phrase ‘contrary to law’ indicates plepaeview as to mattersf law.”); Medical
Imaging Centers of America, Inc. v.dhtenstein, 917 F.Supp. 717, 719 (S.D.Cal. 1¢
(“Section 636(b)(1). . .has been interpreted to provideléarovo review by the distric

court on issues of law). “An order is contraoylaw when it failgo apply or misapplie

relevant statutes, case law, or rulespobcedure.”_Jadwin v. County of Kern, 7

F.Supp.2d 1069, 1110-11 (E.D. Cal. 2011) fgjtDeFazio v. Wallis, 459 F.Supp.2d 15

163 (E.D.N.Y. 2006)).
DISCUSSION
A. Judge Gallo’s Order
The parties submitted a joint statementdetermination of the discovery dispute

Judge Gallo. The United States objecteithéosecond inspection on the ground the req

was unreasonably cumulative, diaptive and the informatiosought could be obtaine

from another, more conveniemtss burdensome source. Defant maintained Plainti

previously inspected the elevator at a dafel, possessed photographs of the eley

taken on the day of the incidesmid detailed drawings and aseirements of how it existe

on the day of the incident, and possessedpbioes and operational, maintenance
safety instructions for the elevator. Defentdalso maintained Plaintiff's request w
unduly burdensome because it would reqairgignificant amount of manpower and

need to employ and pay a contractor to install fall protection.
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Plaintiff argued the second inspection wasassary for her to prove a critical the
of liability. Plaintiff's theory is the deceat’s fall was causelly the gap between th
elevator platform and the flight deck as itsa@nfigured 98 feetbove ground, and st
argued, the only way to know whether the egunfation caused the tragedy was to
measure the gap space for themselves; 2)vbaé visual cues the decedent saw while
the platform that would have indicated tonhiis proximity to thdedge; and 3) determir]
whether fall arrested systems were feasibtaatheight given the platform’s proximity
other objects at that deck level.” Joint $taent (Doc. No. 40) at 8. She further arg
the importance of inspecting the platformitasas on the date of ¢hincident outweighe
any burden to Defendant. &hsserted any burden wasimmal because Navy persont,
would not be inconvenienced from more tharaar and the cost would be minimal giv
the Navy’'s operating budget.

Judge Gallo found Defendantould suffer a certain degree of burden but no

great as to preclude Plaintiff's request aghti Addressing each of Plaintiff's thr

reasons for the request, Judge Gallo alsoddriaintiff made a minimal showing of neg

if any, to inspect the elevator platformecend time in the raised position. Judge G

then applied the balancing test_of BelcheBuassett Furniture Industries, Inc., 588 F.

904 (4th Cir. 1978), and determinedetlburden imposed on Defendant outwei
Plaintiff's stated interest in inspectitige elevator platform a second time.
B. Plaintiff's Objection

Plaintiff maintains she was denied accesalltoelevant parts of the elevator duri
the first inspection. Specifically, she alleges ¢hisran aft door on the elevator shaft at
flight deck level, and whethe aft door is opened a ramp lowers down which Pla
believes would haveowered the opening through which NRodriguez fell to his deatt
She contends counsel and hiperts were given an opportunity to inspect the elevat
January 27, 2016, but on a rusisisaand were only permitted to inspect the elevator g
bottom of the shaft. She furtheontends they were not pattad to inspect the platforr

or the aft ramp at the fliglateck level, the aft door and amp of cargo weapons eleva
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no. 3 on the USS BOXER at the flight deck llevAdditionally, she maintains they ha
not been provided equivalent pbgtaphs, and have never bediowed to inspect the ho
through which Mr. Rodriguez fell. Plaintifhaintains the failure to lower the ramp
critical to how the accident occurred and catito Plaintiff's liability arguments.

Plaintiff argues Judge Gallo’s order damyithe inspection i€learly erroneou
because it misses one of Plaintiff's matepalrposes for the inspection, to determ
whether or not the aft door, which exists only at the flight deck level, when opg
deploying its aft ramp, would have, withetlaft ramp, sufficiently covered the open
through which Mr. Rodriguez fell to his deaand thereby prevented his death.
maintains determining wheth&efendants could haviaken reasonable steps, such
lowering the aft ramp to save Mr. Rodriguelifs, is the whole reason for this litigatic
and refusing her counsel access to the aft naithhave the effect of reducing her case
speculation. She argues Judge Gallo’s rulmglearly erroneous because it fails
contemplate that this inspection could deteewhether or not opening the aft door at
flight deck level and lowering the aft rangould have covered thaole sufficiently to
prevent the decedent fromilfiag to his death.

Plaintiff further argues the order is crary to law because it fails to libera
construe discovery requestsibalance relative tarests as mandatbyg the Federal Rulg
of Civil Procedure.

In opposition, Defendant agues theu@x should ignore Plaintiff's new argume
raised for the first time in objectiomd deny Plaintiff’'s motion on that basis.

Defendant further argues, even if theu@t considers the merits of Plaintiff
objection, Judge Gallo’s order is neither ermmenor contrary to V@ because Judge Ga

did not misapply the applicable discovery statute or relevant case law. Def

92)

ine

n an
ng
She

as

—d

n
to
to
the

y
S

nt

S
lo

enda

maintains it allowed Plaintiff<ounsel and experts thdroughly inspect, measure and

photograph the subject elevatplatform while it was at aafer level. Additionally
Defendant maintains it provided Plaintifitv diagrams, measuremts, and photograpl
of the elevator as it was on the day of thedeat. Defendant comds Judge Gallo applig
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the applicable discovery statutes and relewase law and deterndd Plaintiff did not
make a minimal showing of ne&alinspect the elevator platforassecond time at the flig
deck level. Defendant gues Judge Gallo’s finding that the United States’ bu
outweighed Plaintiff's stated interestaonducting a second insp@n was not erroneou
nor contrary to law.

In reply, Plaintiff contends a districouart has full discretion to consider argume
made for the first time in a parties’ objectitana magistrate judge’s decision. She furt
contends the arguments mablefore Judge Galland before this Court are simila
intertwined because both are made pursuafetteral Rule of Civil Procedure 34. S
argues finding out whether the death cobllve been prevented if the governm
deployed the aft ramp, could makematerial difference in éhoutcome of this case. S
maintains the first inspection tife site was a “take it or leaute inspection at the spur
the moment, and argues the government shooidact surprised and indignant when
inspection under these circumstances is notiggnough to provide the Plaintiff with t
discovery she is entitled tonder the Federal Rules of Cierocedure. Plaintiff conteng

the argument offered to this Court, although not previously made before Judge Gal
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so different as to be considered “out of fedtd” and, is potentially material to the outcome

of a case that is itself of the utmost imjamce. Therefore, she argues, this Court
exercise its discretion to hear this new argurnferoring the first inspection of the eleva
platform at the flight deck level.

Plaintiff further argues she makes a clglowing that one key theory of liabili

can be proven based on the evidence gathateml second site inspection condud

properly.

C. Analysis
Plaintiff raises a new argument in suppaoither request for a second inspect |
she did not raise before Judge Gallo. Thisi€ has the discretion to consider Plainti

new argument raised for the first time in lobjection. _See United States v. Howell, ?
F.3d 615, 621 (9th Cir. 2000). However, @eurt finds it inappropriate to determi
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whether Judge Gallo’s order denying Plaintifff®tion to compel was clearly erroneg

or contrary to law when Juddgallo was not provided aspportunity to address the ne

argument raised by Plaintiff. The Court, withstanding, declines to deny the motion

that basis and will, instead, remand the essu provide Judge Gallo an opportunity
address the new argument.

CONCLUSION AND ORDER

Based on the foregoinfll IS HEREBY ORDERED:

1. Plaintiff’s motion to compel is remarttito Judge Gallo to consider Plaintiff

new argument in determining whether Plaiftdifinterest in inspecting the elevat

platform a second time outweighs the burden to Defendant.
2. Plaintiff shall notify the Court oudilge Gallo’s ruling and whether she rene

her objection and motion to set aside based upon the ndimgore than seven (7) day

after Judge Gallo issues his ruling.

DATED: March 6, 2017
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