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Breg, Inc. et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

STACY LUCAS, an individual, TAREK
ALBABA, an individual, RIGOBERTO
VINDIOLA, and individual, DAVID
GAMMA, an individual, SARAH
FISHER, an individual, on behalf of
themselves and all other similarly situat
consumers,

ed ORDER FOR PROTECTION OF

Dq

Case No.: 3:15-CV-00258-BAS-NLS
ORDER ON JOINT MOTION FOR
DETERMINATION OF DISCOVERY
DISPUTE NO. 1 RE: PROTECTIVE

CONFIDENTIAL INFORMATION

Plaintiffs,
v (Dkt. No. 30)
BREG, INC., a California corporation;
GARY LOSSE, an individual; MARK
HOWARD, an individual; and DOES 1
through 50, inclusive,

Defendants.

Before the Court is the parties’ JbiMotion for determinaon of a discover
dispute regarding the terms of a proteetiorder for Defendant Breg's confiden
information. (Dkt. No. 30.)The parties reached an impasseto the procedure for filin
confidential documents under seal. (ldBor the reasons set forth below, the C
ORDERS that the parties must comply witthe procedures for filing confident

documents under seal as set forth in the Co@hamber Rules, @il Local Rule 79.2
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and ECF Administrative Policiemd Procedures, Section Il.].
. RELEVANT BACKGROUND

Plaintiff Stacy Lucas first filed this action state court on June 13, 2011. (Dkt.
1 at 2.) Lucas was joined by other plaintifisd filed an amended complaint, asse
claims on behalf of a putative nationwide cla$ée third amended complaint is curre
Plaintiffs’ operative pleading. (Id.)

While the case was pending in state cotlrg parties entered into a stipula
protective order, which wagpproved by the assigned supegourt judge on February 1
2014. (Dkt. No. 30 at 2.) During dmeery, Defendant Breg produced numef
documents. Defendant Breg contends it desegh@some of [the docuemts] — not all” &
confidential under the protective order. (IdP)aintiffs contend the “vast majority of
documents” produced by Breg were desigaae confidential. (Id. at 5.)

This case was removed taléral court on Februga 6, 2015. (DktNo. 1.) On Jul
10, 2015, the Court ordered theatpes to file their proposed stipulated protective ordg
July 24, 2015, and at the pias’ request the Court extendiné deadline to August 7, 20
(Dkt. No. 28.)

The parties met and confernesjarding the terms of a proposed stipulated protsg
order. Defendant Breg proposed the parilesiie same protective order in this Cour
was previously entered in state courifmthe following modifications: “(1) specif
references to California rulesould be removed aeplaced with references to applica
federal rules and rules of Court; (2) theotsrovisions required by this Court’s cham
rules be added; and (3) the exhibit to the protective order be revised to referg
appropriate court.” (Kt. No. 30 at 2.)

Plaintiffs objected to Defendants’ propogsalnclude in the protective order one
the provisions required by this Court’'s chamhedes. Specifically, Plaintiffs objected
including this Court’s required provisionga&ding the procedures for filing docume
under seal. (Dkt. No. 30 at 5-6.) The provision at issue states:

Nothing shall be filed under seal, an@ tGourt shall not beequired to take
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any action without separapeior order by the Juddeefore whom the hearing
or proceeding will take place, aftepmication by the affected party with
appropriate notice to oppogj counsel. The parties shall follow and abide by
applicable law, including Civ. L.R79.2, ECF Administtive Policies and
Procedures, Section Il.j, and the chambeules, with respect to filing
documents under seal.
Chmb. Rule VII.A.
The parties could not reach an agreenmoricerning the language to include in
protective order, and thus filed their joimotion concerning this dispute on Augus
2015.
. SUMMARY OF THE PARTIES’ DISPUTE
Plaintiffs contend Defendant Breg has llueden to selectivelgesignate documer
it believes in good faith are conédtial and subject to a proteatiorder, as well as provi

a basis for that designation. (Dkt. No. 305a6.) In support, Plaintiffs cite to t

undersigned’s Chamber Rules, including ChamBerig VIII, which sates that a reque

to seal “must be narrowly tailored to se&aling only of sealable nexial.” (Dkt. 30.)
Plaintiffs aver that Breg has the burden tmkksh the documentsproduced are sealal
material, and has the burdenastablishing the confidentiality of its records. (ld.)
such, Plaintiffs do not want to include th@yision at issue because it would obligate t
to move to seal documents befaiimg them with their motions.

Defendants Breg and Mark Howard contdtdintiffs cannot file documents tt
have already been designated as confidenithlbwt moving to seal them first becaus

would violate the state court protective orderd this Court’s rules. Breg conte
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Plaintiffs should be required to follow tl@&urt’s procedures for filing documents under

seal. (Dkt. No. 30 at 4-5.)Defendant Gary Losse agreesth Defendant Breg's ar

1 The Court’s Civil Local Rule 79.states that “[dJocuments that are to be filed unde
must be accompanied by an order sealing thénie order is also to be filed under s
it must so state.” The ECkdministrative Policies and Ptedures, Section Il.j provid
the procedures for how to e-fikealed documents in civil cases.
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Howard’s position. $eeid. at 5.)
lll.  DISCUSSION
Plaintiffs’ contention, that Breg has therden to first demonstrate the materi

designated is confidential, is misplaced. haligh this Court’s rules require that a req

to seal documents “be narrowly tailored to seediling only of sealable material,” the r

do not shift the burden to the party who initially designated the documents as conf

to demonstrate the content of the materialeialable when filing them. Rather, the p

who seeks to file documents containing coafiial information under seal is respons

for moving to seal those documentSee Chmb. Rule VIIILA (“Theparty seeking to fil
under seal must electronically file a ‘Mati to File Documents Under Seal’ ....").
Moreover, when the partiesitially entered into their Agreed Protective Orde
state court, they agreed tligaeg may designate as confidahtiany material trade secry¢
or other confidential or proprietary reselar development, manufacturing, comple
marketing sales or commugal information....” (Dkt. N0.30-3 at  5.) Breg therefq

already identified and designated the wloents it believes weant protection fron

disclosure when it marked thess confidential. Thus, contsato Plaintiffs’ contentions

it is not Defendant Breg’s burden to firdemonstrate the documents it designate
confidential constitute sealabieaterial. Rather, it is the pginvho seeks to file documel
designated as confidential to movestal them from inspection by the public.

Plaintiffs raised the concern that if thaye required to move seal documen
designated as confidential, theypuld need to disclose the documents they intend t
to support their motion for class certificatiofpkt. No. 30 at 4.) Plaintiffs, however, n¢g
not preview to Defendants therdidential documents theytend to use because they 1
file their motions to seal documents on tame date they file their motion for cl
certification.

To the extent Plaintiffs contend sonw# the documents Breg designated

confidential should not be marked as suahd contend the documents therefore dq
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contain sealable material, Plaintiffs may chadje those designations before they file their
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motions. Indeed, when the parties enteredtimoAgreed Protective Order in state cd
they agreed that if a party wishes topdite the designation of confidential material,
party must notify the designatimgrty, and specify the matesah dispute and the natt
of the dispute. (Dkt. No. 30-3 at 1 8.a.) PRtdis therefore had the obligation to objec
any designations Breg madegarding whether the documsncontained confidenti
material. Plaintiffs do not provide a persive@ basis for deparg from this standa
procedure now that the case isgmg in this Court. This is pcularly so in light of thg
Court’'s own model protective order that likee contains this standard proced
Namely, that a party designates documents as confidential, and then a party who \
dispute the designation obnfidential may object. Sée Model Protect. Ord., sub. Pat
L.R., p.97.)

Lastly, the Court addresses the timing of challenges to documents desigr
confidential. If Plaintiffs elect to challengertain documents that were already prod
as not containing confidential informationaRitiffs must notify the designating party
the dispute in writing, specifying the materialdispute and the nature of the dispute

October 9, 2015. The Court expects the parties toahand confer in good faith to aqg

upon whether the designations should remain oeb®ved, so that any future proces

Plaintiffs to move to seal documents will d&aent for both the parties and the Court

the parties are unable to resolve the dispghiy may prepare and file a joint motion
determination of discovery disputes outlined in Chambers Rules,Mgvember 6, 2015
For any additional documents produced dutimg course of discovery while this c
proceeds in this Court, any challenges taemal designated as confidential must
brought in accordance withettimetable the Court will setffii in the protective order
paragraph 8.a.

V.  CONCLUSION

In sum, Plaintiffs have not providesufficient grounds for departing from t
Court’s required procedures for sekito file documents under seal.
/
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Accordingly, the Court will concurrently &r a protective order governing the use

protection of confidential information in this case, which will contain the Court’s req

provision regarding filing documents under seal.
IT1S SO ORDERED.

Dated: September 16, 2015 %/4 / é %

Hon. Nita L. Stormes
United States Magistrate Judge
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