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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA

10 DARRYL A. EDGE, Civil No. 15-cv-0353-WQH-KSC

1 Plaintiff,

12 ORDER

13 VS.

14l PATRICK R. DONAHOE, Postmastef

15| General, United States Postal Servicg,

16l 2 government agency,

17 Defendant.

18

19 HAYES, Judge:

20 The matter before the Court is the tibm for Summary Judgment (ECF No. 51)

21 filed by Defendant Reack R. Donahoe.

9o I. Procedural History

’3 On February 19, 2015, Plaintiff Darnd. Edge filed the Complaint against

” Defendant Patrick R. Donahoe, Postmastergia of the United States Postal Seryice

o5 (the “Postal Service”). ECF No. 1 [hemafter the “Complaint”]. The Complaint

26 alleges that Defendant violated Titldl of the Civil Rights of Act of 1964 by

27 discriminating against Plaintiff because of his race, retaliating against Plaintjff fol

)8 engaging in protected activities, anéating a hostile work environmeritd. On July

28, 2017, Defendant filed the Motion for Summary Judgment. (ECF No. 51). O
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September 14, 2017, Plaintiff filed an Opposition to the Motion for Sum
Judgment. (ECF No. 57). On Septen 25, 2017, Defendant filed a Reply
Plaintiff's Opposition. (ECF No. 59).
lI. Statement of the Facts

A. Background

Plaintiff is an African American. EEODecision, ECF No. 51-8 at 15. Plaint
began working for the Postal Service in 198kclaration of Michael Miller, ECF N
51-6 at § 2. By 2011, Plaintiff was a Mele Maintenance Program Analyst (LeV,

23). Id. at 1 4. In May 201%he Postal Serge initiated “a nationwide Reduction |

Force (RIF)” and eliminated a numberpafsitions, including Plaintiff's position as
Vehicle Maintenance Program Analystedlaration of Jennifer Wiggins, ECF No. 5]
at 11 3, 6 [hereinafter “Wiggins Declaration”)].

The Postal Service implemented a numbiepolicies designed to reduce t
impact of the RIF. First, the Post&ervice allowed managers to “[rleassig
employees into vacant positions as long as those positions were not “lower
Postal Service Employee and Labor Relatidasiual, ECF No. 57 at 24. Plaintiff w
not reassigned into a vacant positi@eeWiggins Declaration.

B. Phase 1

Next, the Postal Service accepted applications for “various positiong i

competitive ‘Phase 1’ process [[from Juivg 2011 through Jur®, 2011. .. ."Id. at
1 11. Plaintiff applied to two positionduring Phase 1: Mwager, Maintenanc
Specialist (“MMS”) (Level 23) and Magar, Maintenance Operations (“MMO
(Level 26).1d. at § 13. Larry Munoz was respdais for selecting the employee th
would fill those positionsid. at T 15.

Munoz is Filipino. SeeU.S. Equal Employment Opportunity Commiss
Decision, ECF No. 51-8 at 17 [hereinaft&iEOC Decision”]. Plaintiff stated in h
deposition that Munoz frequently went breaks with a Caucasian Postal Sen

L“Level” refers to a positions rank within USRSiierarchy of positions. The higher the ley
the higher ranking the position.
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employee named David Brown and anotfiépino employee named Ron Progalid:
Deposition of Darryl A. Edge-CF No. 51-8 at 89 [hereiftar “Edge Depostion”]
Plaintiff also stated in his deposition theg heard Progalidad encourage someor
apply for a position over the phone, and thabéleeves that the person Progalidad \
speaking to was Patricio and thae thosition being discussed was the MMS
position. Id. at 91.
1. MMS Position

An MMS “[d]evelops, coordinatesjmplements, and evaluates natio

maintenance management policies, procecandgprograms related to the maintena

repair and modification dixed and nonfixed mechanization, automation, custg

e to
vas
23

hal
nce,

mer

service equipment, buildings and building syss.” Postal Service Internal Publication

of Job Posting 61021777, ECF No. 51-8 at B&intiff was one of six applicants f
the position. Wiggins Declaration at § 14 Review Committee was used to assig
the selection processid. at § 15. The Review Committee recommended t
candidates, ranking them in the following ord@y): Plaintiff, (2) Gil Patricio, and (3
Tadashi Ervin. EEOC Decision, ECF No. 8%t 19. In July2011, Munoz selecte
Patricio for the MMS position. Declaratiaf Larry Munoz, ECF No. 51-5 at |1 3,
Patricio, like Munoz, is Filipino. EEOC Decision, ECF No. 51-8 at 19.

Munoz states that “[tlhe selectioniteria [he] used was based upon the se
knowledge, skills, and abilities (KSAs) that were listed as requirements in th
Posting for the position.” Munoz Declaratiahy 7. Munoz states that he seleg

Patricio “because his application comd objective and verifiable accomplishmjzts

.. . that were superior to those in Plaintiff’'s applicatiokil’at { 8. Munoz states th
he focused on safety when choosingMMS because “[m]aintenance departm
employees frequently work on and around equipment that can cause serious

safety procedures are not properly followedd. at § 11. Patricio’s applicatign

discussed safety in response to three questi®ed?ostal Service Data Overview f
Application 61567068, ECF No. 51-8 at 36-38aintiff's application does not discu
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safety. SeePostal Service Data OverviewfApplication 61536145, ECF No. 51-8
45-46.

Munoz states that “[a]nother reason that][kelected Mr. Patricio is that Hi

written application contained specific exampdéactions that he had personally tal
that demonstrated his competency in eacAKhile] Plaintiff’'s application containeg
no such example[s].” Munoz Declaration at § 14. Munoz states that he

also chose Mr. Patricio because Wwas a MMO just prior to being
selected. . .. Therefore, he hadent, hands on experience with the type
of maintenance work required by the piog. . . . By contrast, Plaintiff's
application reflected that Plaintiff Haot been in Maintenance Operations
since approximately March 2009. Priorapplying for the MMS position,
Plaintiff worked as a Vehicle Maintance Program Analyst. His expertise
was more consistent with fleet megements, as opposed to building
maintenance, mechanization, andoaoation, all of which are the core
responsibilities of the MMS EAS-23 position.

Id. at 7 20-21.
2. MMO Position
An MMO “[m]anages area wide field nmaienance support programs[;] proces
and provides functional guide@ relating to the maintenance of equipment, build
and building systemsp]lans and manages maintenapiegrams|;] and evaluates pla

and equipment maintenance throughout the imréarms of efficiency, effectivenes

and compliance with safetyestdards and national guideline®bstal Service Intern:

at

(en

Publication of Job Posting 60943419, ECF Hb-8 at 54. Plaintiff was one of s‘lix
t

applicants for the position. Wiggins Darition at § 18. The Review Commi

recommended three candidates for the pwsi{il) Karen Padden, (2) Steve Mumn
and (3) Plaintiff.1d. at § 19. Munoz intervieweddltandidates. Munoz Declarati
at § 28. Munoz condted his interview with Plairftiover the telephone while driving

and the call was dropped multiple times. Edge Deposition, ECF No. 51-8 at 88,

In July 2011, Munoz selected Padderntfe MMO position. Munoz Declaratic

ee

=)

Y,
DN

),

n

at 1 3, 28. Munoz states that he sel@fadden because (1) “she had a more yell-

rounded management background, includirgnPianagement experience, finan
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and transportation,” (2) “she had mainteca experience,” (3) her “application ga

ve

more specific examples of asuplishments that she did herself, whereas Plaintiff's

application gave only generic destigms about the Maintenance Manage
responsibilities,” (4) she hadxXecutive-level experience” and Plaintiff did not, (5) s
held a Level 25 position at the time of tagaplication and Plaintiff held a Level 2
position, and (6) “she had a bachelalsgree in business and management, w
Plaintiff had no degree.1d. at 1 29-34.

Plaintiff also was not selected foteanporary detail into the MMO positioid.
at 1 40. Plaintiff did not apply for themporary detail into the MMO position. Ed
Deposition, ECF No. 51-8 at 116. Mundzad no knowledge that Plaintiff wa
interested in or had regsted [the] temporary detail.” Munoz Deposition at
Munoz selected Padden for the detail into the MMO positidnat  39.

C. Phase 2

“For employees not selected for positidlsing ‘Phase 1’ selections, the [Pos
Service] reviewed each candidate’s pradifiel compared it to current vacant positio
with the intention of placing the remang employees in the vacant positions. Wigg
Declaration at § 11. Human Resources Analyst Jenni Wiggins reviewed Pla
profile and notified him of open positiomsto which he could request a placeme
including the Learning/Diversity Specidliposition (Level 23) and the Manag
Maintenance position (Level 19). EEOC Dzan, ECF No. 51-8 at 21. Wiggins
Filipina. 1d. On July 22, 2011, Plaintiff emailed 9ggins stating that he wanted to
considered for both of these positions and that he preferred the Learning/Di

Specialist position.ld. “The USPS Human ResourcBgpartment determined that
Plaintiff was not qualified for the [Learning/Diversity Specialist] position . .|. .

Wiggins Declaration at 1 22-23. “Qluly 29, 2011, Plaintiff requested a ng

competitive placement into the open Mgag Maintenance (MM) EAS-19 position,

which was granted.’ld. at | 26.
D. EEO Process
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“Plaintiff first contacted the USPSEBqual Employment Opportunity Offige
regarding [his] complaints of disanination on or about August 8, 2011d. at § 30.
On November 8, 2011, Plaintiff submitted atfal Complaint of Discrimination to the
USPS Equal Employment Opponity Office. Complaint of Discrimination in the
Postal Service, ECF No. 51-88&8. The form Plaintiff used to file his EEO Complgint
had a section titled “Type of Discrimination You Are Alleging” that included nine
boxes corresponding to differagpes of discriminationld. at 8. Plaintiff checked the
box for “Race” and did not check the box for “Retaliatioid. The allegations if

—

Plaintiff's EEO Complaint were that:

The Pacific Area Office eadership began discriminating against me after
returning from the care of my fath David Brown was assigned to
replace me and when | returned weas assigned my full duties. | was
told | would be working as the [MM3]s well. | was lead to believe |
would get this job for several months. But the selecting official picked
within his race a person less krlegable [sic] and less qualified.

Id.
On November 9, 2011, Plaintiff amendad EEO Complaint to allege that he

was discriminated against because of hisiratd&ee other instances: (1) when he Was

“not selected for detail into the [MMO] positi,” (2) when he was “not selected for the

[MMO] position,” and (3) when he was “demoted to a [MM] position.
Acknowledgment of Amendment to ComplaieCF No. 51-8 at 11. The Pos}al
Service EEO’s Acknowledgement of Amendment to Complaint stated

The total issues now accepted for investigation include only the following:
You alleged discrimination Isead on Race (African American)
when;
2. on,oraround, July 11, 2011, yweare not selected for a [MMS]
position;
3. In, or around, May 2011, you wemet selected for detail into
the [MMO] position;
4. On, or around, July 11, 2011, you were not selected for the
[MMO] position;
5. On an unspecified date, youneelemoted to a [MM] position.

-6 - 15-cv-0353-WQH-KSC
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Id.

USPS filed a Motion for Decision WithoatHearing on October 9, 2012. EE(
Decision, ECF No. 51-8 at 16. The EEOC Administrative Judge granted U
motion, concluding that “[t]here is insuffemt evidence to create arfierence that [the
Postal Service] discriminatedyainst [Plaintiff] on the bas@f race or coloas to any
of the issues in this complaintld. at 30.

[ll. Administrative Exhaustion
A. Contentions of the Parties
Plaintiff claims that Defendant violated Title VII of the Civil Rights of Act

1964 by discriminating against him becausehisf race, retaliating against him for

engaging in protected activisgand creating a hostile wogkivironment. Complain
at 1. Plaintiff alleges that Defendanscliminated against him because of his r
when he was not “placed” into the MMS position prior to Phasa/llen he was ng
“select[ed]” for the MMS position or the MM@osition during Phase 1; when he v

not selected for the MMO detail; and whiee was “demoted” to an MM positiop.

Complaint at 1 19, 44.

Defendant contends that Plaintiff falléo exhaust his retaliation claim, |
hostile work environment claim, and his claim that he was discriminated a
because of his race whenwas not reassigned into the MMS position prior to PI
1. (ECF No. 51-1 at 22, 24; ECF No. 59 at 3).

Defendant does not contend that Riiffi failed to exhaust his raciz
discrimination claims based on his nonsetetfor the MMS position, his nonselectic
for the MMO position, his nonselection forettMMO detail, and his demotion to ti

2 Plaintiff explicitly alleges that the Postalr8iee discriminated against him by not “selectir
him for the MMS position and by “demoting” hito the MM position, but does not explicitly alle
that the Postal Service discriminated agamst by not “placing” or “reassigning” into the MM
position. (ECF No. 1 1 44). However, Plaintffes allege that he “should have been placed

DC
SPS’

\1%4

of

t
ace

/asS

1S

pains

lase

g
he
S
non-

competitively into the MMS (EAS-23) positionld. at § 19. Construed in the light most favoraple

to Plaintiff, the Complaint alleges that the PoSeivice discriminated agair¥laintiff by not placing
him into the MMS position prior to the Phase 1 process.

-7 - 15-cv-0353-WQH-KSC
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MM position (collectively, the “Hiring Decisions”). Plaintiff administrative
exhausted these claims, and tloei€ has jurisdiction over therdeeAcknowledgment

of Amendment to Complaint, ECF No. 51a811 (explicitly stating that the issugs

being investigated include whether the RbService discriminated against Plain

because of his race when it made thertdifDecisions).

B. Applicable Law

“In order to bring a Title VII claim in disict court, a plaintiff must first exhau
her administrative remediesSommatino v. United Stat&b5 F.3d 704, 707 (9th Ci
2001) (citing 42 U.S.C. § 2000e—-16(Greenlaw v. Garrefts9 F.3d 994, 997 (9th CiL
1995)).

Although failure to file an EEOC ooplaint is not a complete bar to
district court jurisdiction, substéial compliance with the exhaustion
requirementis a jurisdictional pre-regie. The jurisdictional scope of the
plaintiff's court action depends dhe scope of the EEOC charge and
investigation. The specific claims madelistrict court ordinarily must be
presented to the EEOC. However, thstrict court has jurisdiction over
any charges of discrimination thatdtike or reasonably related to” the
allegations made before the EEOCwadl as charges that are within the
scope of an EEOC investigation the@sonably could be expected to grow
out of the allegations.

Leong v. Potter347 F.3d 1117, 1122 (9th Cir. 20@8itations omitted) (quotin§osal
v. Hiraoka 920 F.2d 1451, 1456 (9th Cir. 1990)).

In determining whether a plaintiff k@xhausted allegations that she did
not specify in her administrative charge, it is appropriate to consider such
factors as the alleged basis of thecdimination, dates of discriminatory
acts specified within the charge, petators of discrimination named in
the charge, and any locations at Wwhdiscrimination is alleged to have
occurred. In addition, the court shoaloinsider plaintiff's civil claims to

be reasonably related thegations in the charge to the extent that those

claims are consistent with the pigif's ori%inal theory of the case.
B.K.B. v. Maui Police Dep/t276 F.3d 1091, 1100 (9th Cir. 2008% amendedFeb.

20, 2002).
C. Reassignment
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Plaintiff's Complaint before this aurt alleges that the Postal Serv
discriminated against him by not reassignhim to the MMS position. Complaint
1 19. Plaintiff's EEO Complaint states tlhat “was told [he] would be working as t
[MMS]. .. [b]ut the selectig official picked within his race a person less knowleg
[sic] and less qualified.” (ECF No. 51-8 at 8). The USPS EEO’s Acknowledge
of Amendment to Complaint bied “[t]he total issues noaccepted for investigation

ce
at
ne
nble

e men

Id. at 11. That list did not include whethde Postal Service discriminated against

Plaintiff when it did not reassign him togtiMMS position prior to the Phase 1 proce
but did include whether the Postal Servicedminated against Plaintiff when “on,
around, July 11, 2011, [Plaintiff was] not selected for a [MMS] positidd.”
Plaintiff has not administratively exhaudteis claim that he was discriminat
against because of his race when he wat reassigned into the MMS positic
Plaintiff came closest to raising that isshiefore the Postal Service EEOC wher
alleged in his EEO Complaittiat he “was told [he] muld be working as the [MMS
.. . [b]ut the selecting officiglicked [a person] within kirace.” (ECF No. 51-8 at 8

eSS,

Or

od
n.
he

]
).

While this statement very clearly allegeattRlaintiff was discriminated against whien

he was not selected for the MMS positiordaes not clearly allege that Plaintiff w

discriminated against when he was not regmesi into that position. Plaintiff explicitly

referred to “the selecting officidl not the reassigning official. Id. The

Acknowledgement of Amendment to Compladtarified that the Postal Service ER
would be investigating whether Plaintiffas discriminated agnst when “on, of

around, July 11, 2011, [he was] not sededior a[n MMS] position,” and not wheth
Plaintiff was discriminated against when Wwas not reassigned into that positior
some earlier dateSeeAcknowledgment of Amendment @omplaint, ECF No. 51-
at 11 (stating that “the total issues naecepted for investigation include only” tha
listed therein). It is reasonable to expactinvestigation into whether Plaintiff w
discriminated against when “on, or aroundy ii, 2011, [he was] not selected for :

-9- 15-cv-0353-WQH-KSC
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MMS] position,” to focus on the Phase 1 selection process and the decision th

occurred on that datéd. Such an investigation could natasonably . . . be expect

od

to grow” into an investigation of why Plaintiff was not reassigned into the MMS

position prior to Phase 1.eong v. Potter347 F.3d 1117, 1122 (9th Cir. 2003).

The Court does not have jurisdictiaaver Plaintiff's claim that he was

discriminated against because of his naben he was not reassigned into the M
position.
D. Retaliation

MS

Plaintiff's retaliation claim is also based on the Hiring Decisions. (ECF Nd. 1 at

151). In his Complaint befothis Court, Plaintiff alleges that the Postal Service made

the Hiring Decisions “in reprisal for Edgepposition to practices made illegal by Ti
VIl and because Edge made cdaipts of discrimination.”ld. Specifically, Plaintiff

tle

alleges that the Postal Service “illegally retaliated against [him] by taking advers

actions against him because he reportegtbhrementioned racial discriminatiorid.

at 1 53. In his EEO Complaint, Plaintifiddnot allege that thieostal Service engaged

in retaliation, nor did he checkelibox corresponding to “retaliationSeeECF No. 51-

8 at 8. However, Plaintiff's EEO Complaifor racial discrimination is based on the

exact same incidents as Plaintiff's ifethon claim before this court: the Hiring

Decisions.Compare id. ECF No. 1 at I 51.

When deciding whether a Plaintiff hasegdately exhausted a retaliation cla
a court asks whether the Plaintiff's curregtaliation claim is reamably related to th
claim presented in hEEO ComplaintVasquez v. Cty. of Los Angel849 F.3d 634
644 (9th Cir. 2003)as amende@lan. 2, 2004). That testsatisfied if the Plaintiff's
retaliation claim “fall[s] within the scopef the EEOC’s actual investigation or
EEOC investigation that could reasonablyelzpected to grow out of the chargéd:.
When an EEO complaint “does not contaie tblevant legal theg of retaliation” but

m,

D

an

states another claim based on the allegesdgliatory acts, an EEOC investigation into
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that complaint can reasonably be expectadhtmver any reports that the Plaintiff K
filed concerning the persons identified in the complduht. Such an investigation ca
also be expected to include an invedimainto whether the acts mentioned in the E
complaint were done in retaliation fdhe reports filed by the Plaintiff. Id.
Consequently, to the exteRtaintiff alleges that the Hng Decisions were made
retaliation for reports of racial discrimitan that Plaintiff filed before the Hirin
Decisions were made, Plaintiff's retaliatidaim has been administratively exhaust
The Court has jurisdiction over Plaintiff'stadiation claim to the extent it is based
reports filed by Plaintiff prior to the Hiring Decisions.

On the other hand, an EEOC investigatinto a complaint alleging that certg
hiring decisions constituted racial disomation cannot reasonably be expecteq
include an investigation into whether thbgeng decisions were naie in retaliation fof
complaints filed after they were made. &eition, by definitionjnvolves a retaliator
act that occurs after an individuengages in a protected activit$yee Brooks v. Cit
of San Matep229 F.3d 917, 928 (9th Cir. 2000). The EEOC, therefore, c:
reasonably be expected to investigate Whed hiring decision véamade in retaliatio
for an action taken after the hiring deoisi Consequently, €hCourt does not hay
jurisdiction over Plaintiff's retaliation claim the extent it is bsed on actions taken t
Plaintiff after the Hiring Decisions were made.

E. Hostile Work Environment

Plaintiff's Complaint before this Coumlleges that “[tlhe Postal Service
conduct as alleged above ctinged a racially hostile anabusive work environmer
in violation of Title VII.” (ECF No. 1 at 1 59). Construed in the light most favor
to the Plaintiff, Plaintiff's Complaint altes that the Postal Service created a hg
work environment when (1) it made theridg Decisions and (2) “Mr. Munoz treats
Edge differently than the other employ@esnaintenance at the Area Officdd. at
27. Plaintiffs Complaint before thi€ourt alleges that Mr. Munoz treated EC

-11 - 15-cv-0353-WQH-KSC
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differently from other employees when {18 “mald]e negative comments about [hi
to others,” (2) met or went on breakglwBrown and Progalidad and “specifica
excluded Edge,” and (3) “exclude[d] Edge from meetings, instructions, and assig
that he should haveekn involved with.” Id. Plaintiffs EEO Complaint did ng
explicitly allege that the Postal Serviceated a hostile work environment. (ECF |
51-8 at 8). The USPS EEQO’s Acknowledgemef Amendment to Complaint stat
that the only “issues now accepted for istgation” were whether Plaintiff wg
discriminated against because of his rat®n the Postal Service made the Hir
Decisions.Id. at 11.

Plaintiff's hostile work environment cliai has been administratively exhaus
if it “fall[s] within the scope of te EEOC’s actual investigation or an EE(
investigation that could reasonably bgected to grow out of the chargevasquez
349 F.3d at 644. An EEOC investigationoira racial discmination claim can b
expected to encompass an investigatida a Plaintiff's hostile work environmet
claim if (1) the hostile work environmentii is based on facts that would have cc

to the EEOC's attention during its investiga of the claim for racial discrimination

and (2) those facts “would . . . have pw EEO investigator on notice of a patterr
conduct ‘sufficiently severe or pervasivso as to create an ‘abusive wg
environment.” Swinnie v. Gerer379 F. App’x 665, 667 (9th Cir. 2010) (quoti
Manatt v. Bank of Am339 F.3d 792, 798 (9th Cir. 2003)).

As is discussed in Section V, decidin@iRtiff’'s claim for racial discriminatior
based on the Hiring Decisions requiresaleating whether the Postal Servic
justifications for the Hiring Decisions aregpext for discrimination. An investigatig
into whether the Postal Service’s justifioas for the Hiring Decisions are pretextt

ted
DC

1%

nt

me

of
Drk

g

—

l

11°)

S
n

jal

could reasonably have been expectedirioover the incidents that made Plain

iff

believe that Munoz was biased against Riiinecause of his race. In his Complajnt

before this Court, Plairffihas alleged the following facts in support of his contention
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that the Postal Service’s proffered justitions for the Hiring Discriminations af

pretext for racial discrimination: Y1IMunoz “mald]e negative comments abq

[Plaintiff] to others,” (2) Munoz wenbn breaks with Brown and Progalidad &

“specifically excluded [Plaintiff],” and (3Ylunoz “exclude[d Plaintiff] from meeting$

instructions, and assignments that he shbalee been involvedih.” (ECF No. 1 at
1 27). The EEOC investigation into Plafif's EEO Complaint could reasonably ha

but
Ind

Ve

been expected to bring these alleged inc&lemthe attention of the EEO investigator.

However, these alleged in@nts would not “have putériEEO investigator on notid
of a pattern of conduct sufficipm severe or pervasive ss to create an abusive wc
environment.” Swinnie 379 F. App’x 665 at 667 (9th Cir. 201@ge Vasquez v. Ct
of Los Angeles349 F.3d 634, 643-44 (9th Cir. 20085 amendedJan. 2, 2004
(discussing the facts of different casesxplain why the acts about which the plainf

e
rk
V.
)
iff

had complained were not severe gretvasive enough to create a hostile work

environment). Consequently, Plaintiff hast exhausted his hostile work environm

claim. See id The Court does not have juristion over Plaintiff's hostile work

environment claim.
V. Summary Judgment Standard
A party may move for summary judgmeiatentifying each claim or defense

the part of each claim or defense on wisaimmary judgment is sought. Fed. R. ¢

P.56(a).A court shall grant summary judgmentiie movant shows that there is
genuine dispute as to any teaal fact and the movant is entitled to judgment :
matter of law.ld. A material fact is one that islexant to an element of a claim
defense and whose existence midfaa the outcome of the suffee Matsushita Ele

ent

or

V.

no

S a

or

\J

Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 586-87 (1986). The materiality

of a fact is determined by the subsia@ law governing the claim or defens&ee
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986} elotex Corp. v. Catrety
477 U.S. 317, 322-24 (1986).
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25
26
27
28

The moving party has the initial burden of demonstrating that summary jud
Is proper.See Adickes v. S.H. Kress & 208 U.S. 144,153 (1970). The burdent
shifts to the opposing party to provide admissible evidence showing that sul
judgment is not appropriat&ee Andersq@ 77 U.S. at 25@elotex 477 U.S. at 322
324. The opposing party’s evidence is to besled, and all justifiable inferences &
to be drawn in its favorSeeAnderson477 U.S. at 255.
V. Discrimination
Title VIl racial discrimination claims Is@d on hiring decisions proceed in th
steps. First, the Plaintiff must edligh a prima facie case of discrimination
showing that: (1) he belongs to a proteatkeds, (2) he was qualified for the positi
(3) he applied for the positiand was not selected, and (4@ person selected for ti
position does not belong to the protected cl&sghlan v. Am. Seafoods Co. LL
413 F.3d 1090, 1094 (9th Cir. 2005). If the ptdi establishes a prima facie case

ymer

—

en

nmal

re

discrimination, the burden shifts to thiefendant “to articulate some legitimale,

nondiscriminatory reason for the employee’s rejectidi¢Donnell Douglas Corp|

v. Green 411 U.S. 792, 802 (1973). “The empér's articulation of a faciall
nondiscriminatory reason shifts the burdeach to the plaintiff to show that th

employer’'s reason was a pegt for discrimination.” Godwin v. Hunt Wesson, Ing¢.

150 F.3d 1217, 1220 (9th Cir. 1998)'he ultimate burden of persuading the trie
fact that the defendant intentionally discriminated against the plaintiff remains
times with the plaintiff.”ld. (quoting St. Mary’s Honor Ctr. v. Hick$509 U.S. 502
507 (1993)).

1. MMS Position

Defendant moves for summary judgment on Plaintiff's claim that the F

e

of
at a

ostal

Service discriminated against him becanfdas race by not selecting him for the MMS

position during Phase 1. (ECF No. 51-1 at 15). For the purposes of the Mot
Summary Judgment, Defendant “concedesRtantiff can establisa prima facie cas
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of discrimination in connection with hien-selection for the MMS . . . position[]id.
Defendant contends th&Munoz had legitimate, non-discriminatory reasons
selecting Mr. Patricio,” specifically (1) ‘@ricio’s focus on safety, which Plaintiff

application lacked,” (2) “the specific lewant accomplishments that Mr. Patri¢

detailed in his application” aoompared to Plaintiff's “generic statements” and lac

for
S

0
k of

examples of personal accomplishments, @)dPatricio’s more recent maintenance

experience.” Id. at 15-16. In his declaration, Munoz states

| selected Mr. Patricio for the [MMS] position because his
application contained objective andii@able accomplishments regarding
the seven KSAs that were superiothose in Plaintiff’'s application. . . .

| gave special emphasis on . . . safety . . . because of the nature of

work performed by maintenance department employees. . . . Mr.
Patricio’s application distssed safety in four diie seven KSAs (2, 4, 6,
and 7). Plaintiff's application contained virtually no reference to safety.

Another reason that | selected Mr. Patricio is that his written
application contained specific examptédsactions that he had personally
taken that demonstrated his competency in each KSA. Plaintiff's
application contained no such example. . . .

| also chose Mr. Patricio becausewas a MMO just prior to being
selected. . .. Thereferhe had recent, hands on experience with the type
of maintenance work required by tiMS] position. . . . By contrast,
Plaintiff's application reflected th&aintiff had not been in Maintenance
Operations since approximately Mar2009. . . . His expertise was more
consistent with fleet management, as opposed to building maintenance
mechanization, and automation, @ilwhich are the core responsibilities
of the MMS EAS-23 position.

(ECF No. 51-5 at 2-5). Defendant hadiculated legitimate, non-discriminato
reasons for Munoz’s decision to select Patricio, not Plaintiff, for the MMS posit
The parties dispute whether the evidesglemitted to the Court is “sufficient |

raise a triable issue ¢dict as to pretext.’Noyes v. Kelly Serys488 F.3d 1163, 1168

(9th Cir. 2007). A triable issue of fact “exs where ‘a reasonable jury could retuf
verdict for the nonmoving party.td. quotingAnderson v. Liberty Lobbync., 477
U.S. 242, 248 (1986). The Court of Appelads stated that “very little[ ] evidence
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necessary to raise a genuine issue aatt fregarding an employer’'s motive; gny

indication of discriminatory motive . . . mauffice to raise a question that can only
resolved by a fact-finder McGinestv. GTE Serv. Cor@60 F.3d 1103, 1124 (9th C
2004) (alterations in original) (quotirgchnidrig v. Columbia Mach., Inc80 F.3d
1406, 1409 (9th Cir. 1996)). However, a ptdfrimust do more than establish a prin

facie case and deny the credibilitytioé [defendant’s] withessessthuler v. Chronicle

Broadcasting Cq.793 F.2d 1010, 1011 (9th Cir. 1986). To defeat summary judg
a plaintiff must submit either direct edce of discriminatioor evidence from whicl

a reasonable jury could conclude “ththe employer’s proffered explanation |i

unworthy of credence because it is internalgonsistent or otherwise not believabl
Earl v. Nielsen Media Research, In658 F.3d 1108, 1112-13 (9th Cir. 2011) (cit

Chuang v. Univ. of Cal. Davis, Bd. of Truste235 F.3d 1115, 1127 (9th Cir. 2000)).

In this case, Plaintiff has not presahtdirect evidence of discrimination, su

as comments from supervisors betraying bragnimus against” African Americans.

Id. There is evidence in thecord that, (1) Munoz selected Patricio, who als
Filipino, for the MMS position, (2) the veew committee recommended Plaintiff oy
Patricio for the MMS position, (3) Munazent on breaks with Brown and Progalid
and (4) Progalidad may have told Patricio to apply for the MMS position.
Plaintiff has failed to raise a triable igsaf fact as to whether Munoz’s stat

be
r.

ed

reasons for selecting Patricio are pretextdoral discrimination. None of the evidence

in the record suggests that Munoz's proffered explanation is unworthy of cre
because itis internally inconsister otherwise not believableEarl v. Nielsen Media
Research, In¢.658 F.3d 1108, 1112-13 (9th Cir. 2011). The facts that Munoz

breaks with Progalidad and that Progaliddd Ratricio to apply for the MMS positign

do not justify the conclusion that Munoz distinated against Plaintiff because of
race. Defendant is entitled to summamgigment on Plaintiff's claim that he w
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discriminated against because of hiseravhen he was not selected for the M
position.

2. MMO Position

Defendant moves for a summary judgment in his favor on Plaintiff's clain

the Postal Service discriminated against because of his race by not selecting

MS

1 that

Nim

for the MMO position. (ECF No. 51-1 at 15). For the purposes of the Motign for

Summary Judgment, Defendant “concedesRtantiff can establisa prima facie cas
of discrimination in connection with finon-selection for the . . . MMO (EAS-2
position[].” 1d.

Defendant contends th@unoz had legitimate, non-sicriminatory reasons fd
selecting someone else,” for that posititch.at 17. Defendant contends that “Mur

e
6)

r

0z

was impressed with Ms. Padden’s exe@iexperience, well-rounded management

background . . . and with her bachelor'gee in business amdanagement” and wa
not impressed with Plaintiff's applican for the position, which “gave only gene
descriptions of the Maintenae Manager’s responsibilitiesfd. In his declaration
Munoz states that he “chose Ms. Padffenthe MMO position] because she ha
more well-rounded managemdyaickground, including Plant management experie
finance, and transportation,” and becausédgaplication gave more specific examp
of accomplishments” than Plaintiff's. (EQ¥o. 51-8 at 5-6). Munoz stated that
“also selected Ms. Padden because sh@ &S (executive-levedxperience, whereg
Plaintiff had no such experience”; “becasbe was a level EAS-25 at the time of
application, whereas the Plaintiff waslevel EAS-23"; and “because she ha
bachelor's degree in business and nganaent, while Plaintiff had no degreéd: at
6. Defendant has articulated legitimanon-discriminatory reasons for Muno:
decision to select Padden, not Plaintiff, for the MMS position.

Plaintiff alleges that Munoz’s statessons for selecting Padden “were not
true reasons, but instead were pretext to thmdé€ostal Service and [his] discriminatg

-17 - 15-cv-0353-WQH-KSC
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animus.” (ECF No. 1 at 1 44). Plaifsupports this allegan by alleging that hg
“was better qualified than Ms. Padder the MMO (EAS-26) positionjd. at § 35, ang

that the interview process for the MM@sition was flawed, (ECF No. 57 at 7).

Plaintiff has presented no evidence thaeobyely shows that h&as better qualified
than Padden for the MMO positionCompareECF No. 51-8 at 57-62 (Padder
application for the MMO position) with EQRo. 51-8 at 64-70 (Plaintiff's applicatio

n

for the MMO position.). Plaintiff did ate in his deposition that, when Munjoz

interviewed him for the MMO position, thwas driving and the phone kept gett

disconnected so it really wasn’'t much ofiaterview . . . every time he would ask

ng
a

guestion, it would drop out.Td. at 88. However, the faxthat Munoz conducted

IS

interview with Plaintiff while driving ad that the call was dropped multiple times|do

not justify the conclusion that Munoz discrmated against Plaintiff because of his race.

Defendant is entitled to summary judgrheon Plaintiff's claim that he w
discriminated against because of his raden he was not selected for the MN
position.

3. MMO Detall

Defendant moves for summary judgment on Plaintiff's claim that the F
Service discriminated against him becaoséis race by not selecting him for t
MMO detail. (ECF No.51-1 di8). Defendant contendsattiPlaintiff cannot establis
a prima facie case of discrimination with respto this claim because he did not ap
for the detail.” Id. In his deposition, Plaintiff admitted that he did not apply for
detail. (ECF No. 51-8 at 116). Munoz sthtin his Declaration that he “had

knowledge that Plaintiff was terested in or had requesttemporary detail into the

MMO EAS-26 position.” (ECF No. 51-5 at  40).

A plaintiff claiming that an employer sitriminated against him because of
race by not selecting him for a position mustleisth that he or another member of
protected class applied for the positigeay v. Waiters’ & Daiy Lunchmen’s Union

-18 - 15-cv-0353-WQH-KSC
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Local No. 30694 F.2d 531, 548 (9th Cir. 1982).alrtiff did not apply for the MMQ
detail, and has not producedaance showing that any oth&frican American applie
for that detail. Consequty, Defendant is entitled to summary judgment on Plaint
racial discrimination claim based on the MMO detail.

4. “Demotion” to MM

Defendant moves for a summary judgment in his favor on Plaintiff's clair

——

ff's

n for

racial discrimination based on his “demotion” to the MM position. Plaintjiff's

“demotion” occurred when he was placetbithe MM position. However, construs
in the light most favorable to the Plaifitithe Complaint alleges that Plaintiff w
discriminated against when he did neteive other, more preferable positions,
when he was placed into the MM Positiofwo more preferable positions, MMS &

MMO, are discussed above. The only othertposthat Plaintiff requested but did npt
receive was the Learning/Diversity Specialist positiSeeEEOC Decision, ECF Naq.

51-8 at 21.

The Postal Service has articulated gitimate, nondiscriminatory justificatio
for its decision not to place Plaintiff intioe Learning/Diversity Specialist position: th
“[the USPS Human Resources Departmentraateed that Plaintiff was not qualifie

for the [Learning/Diversity Specialist] position.” Wiggins Declaration at 1 22

Plaintiff has provided no evidence that sugigethat the Postal Service’s proffef
justification is pretextual. Defendaistentitled to summary judgment on Plaintif
claim that he was discriminat@gainst because of his radeen he was demoted to t
MM position.
VI. Retaliation

Defendant contends that he is entitl® summary judgment on Plaintiff
retaliation claim because “[tlhe Postérvice took no advezsemployment actio
against Plaintiff after he first contactde EEO office on August 8, 2011.” (ECF N
51-1 at 23).
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Plaintiff alleges that the Postal Servinade the Hiring Decisions “in reprisal f
Edge’s opposition to practices made idédpy Title VII andbecause Edge ma
complaints of discrimination.” Id. Specifically, Plaintiff alleges that the USH
“lllegally retaliated againsthim] by taking adverse actions against him becaus
reported the aforementioned racial discriminatiolal.’at  53.

Under federal law, “No peos shall be subject teetaliation for opposing any

practice made unlawful by title VII of th@ivil Rights Act (title VII) (42 U.S.C. 2000
et seq.) . . . or for participating in anyagé of administrative or judicial proceedin
under those statutes.” 29 C.F.R. 8 1614.101(b). This provision only pr
individuals who “oppos|e]” an unlawful pracé or “participat[e]” in administrative g
judicial proceedingsld. Plaintiff did not oppose an unlawful practice or participat
administrative or judicial proceedingstilirhe contacted the Postal Service’s E

e he

1%

gs
ptect
r
ein
=@,

office on August 8, 2011. ECF No. 51-4 aE€F No. 51-8 at 130. This occurred after
the Hiring Decisions. Plaintiff, therefore, did not take any actions that triggered the

protection of 29 C.F.R. § 1614.101(b) untilemfthe Hiring Decisions were made.
discussed in Part I11.D, theoQrt does not have jurisdioth over Plaintiff's retaliatio
claim to the extent that it is based orti@ts that Plaintiff took after the Hirin
Decisions were made. Defendant is erditeesummary judgment on Plaintiff’s clai
for retaliation.
VII. Conclusion

IT IS HEREBY ORDERED that the Mimn for Summary Judgment (ECF N
51) is GRANTED. The Clerk of the Cowthall enter judgment ifavor of Defendan
and against Plaintiff.
DATED: December 21, 2017

D i 2. Nagea
WILLIAM Q. HAYES
United States District Judge
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