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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MICHAEL BLANCO, Case No.:15-cv-0040ZH (KSC)
Plaintiff,
ORDER;
V.
GREGORY J. DUNCAN, MD; et a|. (1) GRANTING DEFENDANTS'

MOTIONS FOR SUMMARY
Defendans.| jUDGMENT: and

[Doc. Nos. 104120, 149]

(2) SUA SPON'E DISMISSING
DEFENDANT WILLIAMS

On Octoberl3, 2016, Defendant Gregory J. Duncan filed a motion for sumi
judgment. (Doc. N0o104) On December 8, 201@efendantsCheryl MalcClines,
Barbara Fellows, Lansdale J. Peters, Bondoc, Jonathon E. AKaayal, and P. Karai
also filed a motion for summary judgment. (Doc. No. 1ZIh)March 21, 2017, Defenda
M. Dhah also filed a motion for summary judgment. (Doc. No. 142airtiff filed
oppositions to theespectiveanotions for summary judgment. (Doc. Na40, 143,156.)
Defendants filed rems (Doc. Nos141, 148157.) The Court has taken the matters ur

submissionand the Court has provided Plaintiff with notm#rsuant tiRend v. Rowland
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154 F.3d 952 (9th Cir. 1998) (en banc) &tidhgele v. Eikenberry849 F.2d 409 (9th Cir.

1988)as to each of the motions for summary judgment. (Doc. Nos$.1B38 153) For
the reasons below, the Cogrants Defendants’ motions for summary judgment.

Background

On May 18, 2005, whilglaying football at Pelican Bay State Prison, Plaif
injured his left shoulder(Doc.No. 1042, Peabody DecEx. A.) That same day, Plainti
was brought to themergencyoom at Sutter Coast Hospital and was seen by Dr. Lar
Schatz. (Id.) Dr. Schatz diagnosed Plaintiff as having a left shoulder dislocatior
suffering aBankart lesiort,and noted that Plaintiff may require surgery in the futiig.)

Shortly thereafter, Plaintiff waseen by Dr. Gregory J. Duncan on May 2605
and June 8, 2005(Doc. No. 1042, Peabody Decl. Bx B-C.) During the visits, Dr

Duncan examined Plaintiff's shoulder, reviewedrays, and diagnosed Plaintiff

tiff
i
ry R.

N anc

asS

sufering a left shoulder dislocatior(ld. Ex. B) Dr. Duncan recommended that Plaintiff’s

shoulder be immobilized for-8 weeks and that Plaintiff begin physical therapy afbeut
2 weeks.(Id.)

After Plaintiff suffered further dislocations of hstioulderandwas evaluated b
other praationers Plaintiff was agairseenby Dr. Duncan on November 15, 200@oc.
No. 1042, Peabody Decl. Ex..§5 Dr. Duncan recommended performing surgery on
shoulderand Plaintiff consented to the surgejd.) Dr. Duncan performed the surge
aleft shouldercapular shift proceduregn February 20, 2007(1d. Ex. I.) There were n(
reported complicationsId.) Plaintiff was seen by Dr. Duncan on March 7, 2007 and
2, 2007 for postoperative visitsld(Exs. J, K.) At the second visit, IDuncan noted the
Plaintiff was doing very well with no further episodes of instability #rathis range o

motion was improving. Id. Ex. K.) Plaintiff was subsequently seen two other

! “A Bankhart lesion is a tear in the labrum glenoidale of the shoulder jad#ttmer v. Astrue
No. 4:10CV-1329 CEJ, 2011 WL 3904429, at *5 (E.D. Mo. Sept. 6, 20ddgordShanda v. Colvin,
No. CIV. 14-1838 MJD/JSM, 2015 WL 4077511, at *12 (D. Minn. July 6, 2015) (“A Bankart tear i
type of tear in the labrum.”).
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practitioners on May 16, 2007 and June 19, 20QY reported experiencing no paithd. (

Exs. L, M.) Despie ths, Plaintiff contends thahe capsular shift procedure that Dun
performedmay havdailed and thathis labrum was reinjured a few days latéDoc. No.
140 at 1.)

Following the surgery, Plaintiff began ¢omplain ofpain again in his left should
and was given pain medication by various practition#er a period of several yea
(Doc. No. 1042, Peabody Decl. ExN-W; Doc. No. 12, FAC 11-34,Ex. A at22-66.)
Plaintiff contendghatthe medications these Defendami®escribed wer@effectiveand
did not alleviate his pain(Doc. No. 143 at4; Doc. No. 156 at 2.)

Eventually, on January 9, 2014, Plaintiff was seen by an Orthopedist, Dr. For
Cham, who ordered an MR({Doc.No. 1042, Peabody Decl. Ex. Y.) Following his MR
Plaintiff was seen again by Dr. Cham on April 10, 20@d. Ex. X.) Dr. Cham noted th;
the interpretation of the MRI was a tear of the anterior inferior glenoid labruah
recommended surgery to repair Plaintiff's labrand Plaintiff consented(ld.) Dr.Cham
performed the surgery on January 14, 2018. Exs. Z, AA.) Plaintiff assertsthat the
surgery Dr. Cham performeslibstantially alleviated his patn(Doc. No. 140 at 3Doc.
No. 143 at 10; Doc. No. 156 at 3.)

On February 18, 2015, Plaintiff filed a complaint against Defens allegingthat
the Defendants failetb provide Plaintiff withadequatenedical caren violation of his
constitutional rights (Doc. No. 1.) Plaintiff also fileda motion to proceeth forma
pauperis. (Doc. No. 3.) On May 29, 2015, the Court granted Plaintiff's IR#®tion,
declined to screen Plaintiff's compié, and orderedhe U.S. Marshal Service to effg
service of the complaintDoc. No. 6.)

On July 26 2015, Plaintiff filed a first ameled complaint against Defendar
Gregory J. Duncan M.D., Barbara FellgwRN, Cheryl MaleClines FNP, Claire

2 Although Plaintiff states that the 2015 surgery significantly reduced his pailsohesertghat

he still exgeriences pain and his shoulder remains loose and at risk for possible dislocation. oDog¢.

156 at 3.)
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Williams, M.D., Linda Rove, M.D., Lansdale J. Peters, F& Jonathon E. Akanno, M.D.

P. Karan, M.D., GoydPTS, Dhah, NP, and Bondoc, N#eging causes of actigursuant
to 42 U.S.C. § 1983 for: (1) deliberate indifference to semoedical needs in violation ¢
the Eighth Amendment; (2) violation of the due proceksise of the Fourteen

Amendment (3) failure to provide adequate medical carevinlation of the Eighth

Amendment; (4) failure to provide adequate medical ezgelting in emotional distress||

violation of the Eighth Amendmefitand (5) a clainthat Defendants are not entitled
qualified immunity. (Doc. No. 12, FAC.Shortly thereafter, Defendants Duncan, DI
Malo-Clines, Fellows, Peters, Bondoc, Akanno, dfaran filed motions to dismig
Plaintiff’s first amended complaint pursuant to Federal Rule of Civil Procedure 12
(Doc. Nos. 14, 16, 35.) On January 15, 2016, the Court issued an order granting
and denying in part Defendants’ motions to dismiss. (Doc. No.I8The order, the Cou
dismissedwith prejudicePlaintiff's fifth cause of action of no qualified immity, and
declined to dismiss the remainder of the claimghae FAC.> (Id. at 1314.) The

3
61,

Plaintiff's second cause of actionaéegedagainst only Defendants Rowe and Goyal. (FAC

4 The Court notes that in his motion for summary judgment, Defendant Dhah constmig$ $°1a
fourth cause of action as a state law claim for intentional infliction of emotionastistSeeDoc. No.
149-1 at 1, 14-15.) Defendant Dhahncorrect. A review of Plaintiff's allegations in the FAC show
that Plaintiff cites to 42 U.S.C. § 1983 and the Eighth Amendment of the U.S. Constitution irt séip
this cause of action. (Doc. No. 12, FAC {1 85-87.) In addition, in suppo# oatlse of action,
Plaintiff cites to two case§hompson v. Carter, 284 F.3d 411, 417 (2d Cir. 2002), and Allah v. Al-
Hafeez 226 F.3d 247, 250 (3d Cir. 2000), which both involved the issue of whether a plaintiff can
recover damages for mental and/or emotion injury for a constitutional violation. (Dot2NFAC |
95.) Moreover, neither Plaintiff nor the other Defendants in the action have evetetizeddhis
claim as a state law claim for intentional infliction of emotional distress, and the lasypteviously

referred to this claim as an Eighth Amendment claim in its prior ord€eeDc. No. 37 at 4; Doc. Na.

82 at 4.) Accordingly, Plaintiff's fourth cause of action is properly construecalagmforfailure to
provide adequate medicalreaesulting in emotional distress in violation of the Eighth Amendment

5 In his motion for summary judgment, Defendant Dhah moves for summary judgment of
Plaintiff's fifth cause of action of no qualified immunity. (Doc. No. 149-1 al&5- Because thCourt
has already dismissed Plaintiff's fifth cause of action with prejudiaeg.(No. 37at 14, this aspect of
Dhah’s motion for summary judgment is moot.
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Defendants subsequently filed answers to Plaintiff’s first amended complaint. (Dog.

41, 42, 43.)

On July 21, 2016, after reviewing the sufficiency of Plaintiff's claims in the
against Defendant Rowe, the Cosud sponte dismissed Defendant Rowe from the act
with prejudice pursuant to 28 U.S.C. § 1915(e)(2). (Doc. No. 82.pDctober 11, 2016

No

)

FAC

ion

the Court deniedPlaintiff's motion for reconsideration of the Court’s July 21, 2016 order

dismissing Defendant Rowe with prejudice. (Doc. No. 103.) By the present mg
Defendants DuncarMalo-Clines, Fellows, Dhah, Peters, Bondo&kanno, Goyal, and
Karan move for summary judgmemtf Plaintiff's remainingclaims. (Doc. Nos. 104,
1201, 1491))
Discussion

l. Legal Standard for a Motion for Summary Judgment

Summary judgment is appropriate under Rule 56 of the Federal Rules o
Proceduref the moving party demonstrates that there is no genuine issue of niaiet
and that it is entitled to judgment as a matter of |&&d. R. Civ. P. 56(aelotex Corp
v. Catrett 477 U.S. 317, 322 (1986)A fact is material when, under trgoverning

substantive law, it could affect the outcome of the céselerson v. Liberty Lobby, Inc

ption:

f Civ
ial

477 U.S. 242, 248 (1986); Fortune Dynamic, Inc. v. Victoria’s Secret Stores Brand IMgmt

Inc., 618 F.3d 1025, 1031 (9th Cir. 2010A genuine issue ofmaterialfact exists whef
the evidence is such that a reasonable jury could retrerdact for the nonmoving party

Fortune Dynamic, 618 F.3d at 1031 (intergalotation marks and citations omitte

accordAnderson 477 U.S. at 248Disputesover irrelevanbr unnecessary facts will n

preclude a grant of summary judgmeni.\W. Elec. Serv., Inc. v. Pac. Elec. Contracit
Ass’n, 809 F.2d 626, 630 (9th Cit987).

A party seeking summary judgment always bears the initial burdestatblishing

the absence of a genuine issue of material f@alotex 477 U.S. at 323.The moving
party can satisfy this burden in two ways: (1) by presenting evidencadbates a

essential element of the nonmoving party’s case; or (2) by demaomstthat the

5
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nonmoving party failed to establish an essential element of the nonnpavigts case the
the nonmoving party bears the burden of proving at tlthlat 32223; Jones v. Williams
791 F.3d 1023, 1030 (9th Cir. 201%pnce the moving partestablishes the absence d

genuine issue of material fact, the burden shifts tontmmoving party to “set forth,

affidavit or as otherwise provided in Rule &jecific facts showing that there is a genu
issue for trial.” T.W. Elec. Sery.809 F.2d at 630 (quoting former Fed. R. Civ. P. 56(
accordHorphag Research Ltd. v. Garcia, 475 F.3d 1029, 1035 (9th Cir. 2007arry
this burden, the nemoving party “may not rest upon mere allegation or denials o
pleadings.” Anderson 477U.S. at 256see alsBehrens v. Pelletie516 U.S. 299, 30

(1996) (“On summaryudgment, . . . the plaintiff can no longer rest on the pleading

Rather, the nonmovingarty “must present affirmative evidence . . . from which a
might return averdict in his favor.” Anderson 477 U.S. at 256

When ruling on a summary judgment motion, the court must view the factisam
all reasonable inferences in the light most favorable to themawing party. Scott v.
Harris 550 U.S. 372, 378 (2007)The court should not weigh the evidencenuake
credibility determinations.SeeAnderson 477 U.S. at 255.“The evidence of th@on

movant is to be believed.d. Further, the Court may consider other materiate@record
not cited to by the partiebut it is not required to do saSeeFed. R. Civ. P56(c)(3);
Simmons v. Navajo Cnty., 609 F.3d 1011, 1017 (9th Cir. 2010).

I. Plaintiff's Eighth Amendment Claims

In the FAC, Plaintiff alleges claims for violation of the Eighth Amendmentnag
all of the Defendants(Doc. No. 12, FAC {1 489, 7295.) Defendants Duncamlalo-
Clines, FellowsDhah, Peters, Bondoé&kanno, Goyal, andKaran move for summar
judgment in their favor on Plaintiff's Eighth Amendment claims. (Doc. N0s:11040
1,1491at514.)

A. Leqgal Standards for Eight Amendment Claidased on Prison Medical C4

“The government has an ‘obligation to provide medical care for those wher

punishing by incarceration,” and failure to meet that obligation can constitlEeylatin

6
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Amendment violation cognizable under § 198%olwell v. Bannister 763 F.3d1060,
1066 (9th Cir. 2014) (quotingstelle v. Gamble429 U.S. 97, 1085 (1976)). “In order
to prevail on an Eighth Amendment claim for inadequate medical catajndiff must

show ‘deliberate indifference’ to his ‘serious medical needkl:

“To establish an Eighth Amendment violation, a prisoner ‘must satisfy bot
objective and subjective components of a-pvent test.” Toguchi v. Chung, 391 F.3
1051, 1057 (9th € 2004). “To meet the objective element of the standard, a pla

must demonstrate the existence of a serious medical n&mwell, 763 F.3d at 1066

“Such a need exists if failure to treat the injury or condition ‘could result in fu
significant injury’ or cause ‘the unnecessary and wanton infliction of paia.”To meet
the subjective element of the standard, a plaintiff must demonstrateg'(ap@seful ac
or failure to respond to a prisoner’s pain or possible medical negth)anarm caused b
the indifference.” Jett v. Penner, 439 F.3d 1091, 1096 (9th ZIA6). “A prison official
is deliberately indifferent under the subjective element aig$tsonly if the official ‘knows

of and disregards an excessive risk to inmate healtrsafety.” Colwell, 763 F.3d a
1066.

“The deliberate indifference doctrine is limited in scop@/ilhelm v. Rotman680
F.3d 1113, 1122 (9th Cir. 20t23ee alsoToguchj 391 F.3d at 1060 (Deliberate
indifference is a high legal standdjd.Hallett v. Morgan, 296 F.3d 732, 745 (9th (

2002)(“This is not an easy test for Plaintiffs to sati§fyDeliberate indifference “require

‘more thanordinary lack of due care.”Farmer v. Brenngnb11l U.S. 825, 835 (1994).

“Mere negligence irdiagnosing or treating a medical condition, without more, doe
violate a prisoner’s Eighth Amendment rights."Toguchj 391 F.3d at 10575ee alsq
Estellev. Gamble, 429 U.S. 97, 106 (1976) (“[A] complaint that a physician has

negligentin diagnaing or treating a medical condition does not state a valid cla

medicalmistreatment under the Eighth Amendmeéwviedical malpractice does not beco

a constitutional violation merely because the victim is a prisoner.” (emphasis aq

Wood v. Houswright 900 F.2d 1332, 1334 (9th Cir. 1990)While poor medical

7
15-cv-00407H (KSC)

h the
d
ntiff

rthe

—r

Yy

Cir.

$S

5 Not
)
beer
m of
me
Ided)




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

treatment will at a certain point rise to the level of constitutional violation,

malpractice, or even gross negligence, does not stfficE&urther, “[a] difference o
opinion betwem a physician and the prisoreor between medical professionalg
concerning what medical care is appropriate does not amount to deliberate indiffet
Colwell v. Bannister, 763 F.3d 1060, 1068 (9th Cir. 20%4¥&Toguchj 391 F.3d at 105

(“[A] mere ‘difference of medical opinion . . . [is] insufficient, as a matter of law

establish deliberate indifference.™).

B. Defendant Duncan

Plaintiff’'s medical records reflect thhe wasfirst seen by Defendant Duncan,

orthopedic surgeon, on May 25,0 (Doc. No. 1042, Peabody Decl. Ex. BDr. Duncan

examined Plaintiff reviewed xrays andassessed Plaintiff agiffering a left shoulder

dislocation. [d.) Dr. Duncan’s prescribed plan was to immobilize the shoulder for
to four weeks, start physical therapy in two weeks,fanlaintiff to return in two week
for a follow up with repeat-xays. (d.)

Plaintiff was next seen by Dr. Duncan on June 8, 2q0®c. No. 1042, Peabod
Decl. Ex. C.) Dr. Duncan noted that-says of Plaintiff's left shoulder sked a slight
irregularity that might represent a Hflachs lesion.ld.) Dr. Duncan advised Plaintiff
appropriate rehab exercises and to avoid any high stress activities for at leasitiay]
months. [d.) Dr. Duncan also noted that a capsular repair may be necedsiayy. (

Plaintiff was then seen by various practitioners for shoulder pain on Februé
2006, March 24, 2006, and September 11, 2006. (Doc. Ne2,1Pdabody Decl. Exs.-[
F.) On November 15, 2006, Plaintiff was again seen hybbncan. (Id. Ex. G.) After

examining Plaintiff, Dr. Duncarecommended surgery for Plaintdfshoulder and ordere¢

repeat xrays of Plaintiffs shoulder.(Id.) Plaintiff consented to the surgeryld.] The
report for the xrays statedthat the impression from the fourew examination o
Plaintiff's left shoulder was negativéld. Ex. H; see als®oc. No. 1043, Fronek Declq
17.)

On February 20, 2007, Dr. Duncan performed a left shoulder capsular

8
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procedure on Plaintiff.(Doc. No. 1042, Peabody Decl. Ex. |.f/here were no reporte
complications. $eeid.; Doc. No. 1043, Fronek Decl{18.) On March 7, 2007, Plaintit
was seen by Dr. Duncan for a postoperative visit, and Dr. Duncan ordered physaqsl.|
(Doc. No. 1042, Peabody DecEx. J.) On May 2, 2007, Plaintiff was seen by Dr. Dun(
for anotherpostoperative visit. Id. Ex. K.) At that visit,Dr. Duncan notedhat Plaintiff
was doing very well with no ftiner episodes of instability artdat his range of motiof
wasimproving (Id.)

Plaintiff was subsequently seen by other practitioners on May 16, 2007 and J
2007and reported experiencing no paifd. Exs. L, M.) On November 13, 2007, Plaint
reporedpain again in his left shoulderld( Ex. N.) Plaintiff does not dispute the abc
facts® (SeeDoc. No. 140 at 145.)

Even when viewing the evidence in the light most favorable to Plaintiff, the evi
in the record is insufficient, as a matter of law, to support an Eighth Amendment clg
deliberate indifference against Defendant Duncan. There is no evidence in the
showing that Defendant Duncan ignored or failed to respond to Plaintiff's medectd
or delayed Plaintiff's treatment. The undisputed evidence shows that Defendant
saw Plaintiff multiple times for his shoulder and provided Plaintiff with nediare ang
treatment, including performing surgery lua shouldein February 2007. (Doc. No. 19
2, Peabody Decl. Bx B, C.) Further, Defendant Duncan haovided the Court witha
declaratiorfrom a medical expert, Dr. Fronekpining thatDefendant Duncan’sourse of
treatmentcomplied with theappropriatestandard of care for orthopedic surgeq
specifically opininghat Dr. Duncan’s examination, impressions and recommendatio
a capsular shift procedure were appropriate and that the procedure addressed the |
in Plaintiff's shoulder (Doc. No. 1043, Fronek Decl|{ 3342.) In his opposition brie

6 The Court notes that Plaintiff disputebether Dr. Duncan ordered specializedhys. (Doc.
No. 140 at 11.)But this dispute is immaterial. Plaintiff concedes thatDuncan ordered rays on
November 15, 2006 and that thoseays were interpreteas normal (Id.) Whether those xays were
“specializet does not materially affethe Courts analysis of Plaintifé claims.

9
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Plairtiff states that he does not contradict Dr. Fronek’s opinions regarding the c4
shift procedure. (Doc. No. 140 at 1.) Accordingly, Plaintiff's claims forbeette
indifference against Defendant Dundaii as a matter of lawSeeJackson v. Mclrdsh
90 F.3d 330, 332 (9th Cir. 199&xplaining that to prevail on a claim for deliber

indifference, the plaintiff must show thahat the course of treatment the doctors cl

was medically unacceptable under the circumsténces

Plaintiff argues that there is a possibility that the capsular shift procedur@rtt
Duncan performed failednd thathis labrum was reinjured a few days lat€boc. No.
140 at 1.) Plaintiff further speculatethata capsular shift procedure might not have &

the most effective surgical option for his injuryd.(@t 2.) Even assuming this is true, tH

psul;

ate

nose

nat

een

1S

does not constitute deliberate indifference. That the capsular shift procedutenatigh

have been successfualfully treating Plaintiff’s injury, would at best only constitute m
negligence in treating Plaintiff's medical condition, which is insufficient, as a mat
law, to constitute deliberate indifferencgeeEstelle 429 U.S. at 1006 (“[I] n the mélical
context, an inadvertent failure to provide adequate medicataanot be said to constity
‘an unnecessary and wantonligtfon of pain’ or to be repugnanto the conscience (¢
mankind.” Thus, a complaint that a physician has been negligehagnosing or treatin

a medical condition does not state a valid claim of medical mistreatment under the

ere

ter of

Ite
f

J
Eigl

Amendment. Medical malpractice does not become a constitutional violation merely

because the victim is a prisorigr.Toguchij 391 F.3d at 105 (“Mere negligence ir
diagnosing or treating a medical condition, without more, does not vialptesoner’s
Eighth Amendment rights.)!

Further, Plaintiff's speculation that there might have been a better surgical
for his injury, is also insufficient, as a matter of law, to support a claim for daté]
indifference. Adifference of opiion between a physician and a prisoneoffcerning
what medical care is appropriate does not amount to deliberate indiffere@mwell,
763 F.3d at 1068. The evidence in the record shows that a capsular shift procedur

appropriate medical option for Plaintiff's injury. (Doc. No. 1®4~ronek Decl. 11 387.)

10
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And Plaintiff does not disputthis opinion evidence. (Doc. No. 140 at 1.) Thegen
assuming a different surgical option was available to address Plaintiftiry, Dr.
Duncan’s medical decisidn choose theapsular shift procedure, a medically appropi
procedurecannot as a matter of lagonstitute delibexte indifference.SeeJackson 90
F.3d at 332 (explaining that to prevail on a claim for deliberate indifferencp|aimiff
must show that “that the course of treatment the doctors chose was medically unac

under the circumstancgs

iate

cepte

Plaintiff further argues thddefendant Duncafailed to properly diagnosis his Hil
Sachs lesion. (Doc. No. 140 at® 7) Specifically, Plaintiff argues that Defend:

Duncan should have ordered an MR, instead of only ordernagss because Hitbachs

lesions are hard to detect throughays. (d. at 2, 5) But“Plaintiff’ s belief that he should

have received a MRI is no more than a difference of opinions between plaintiff g

defendant[who provided and/or reviewed his medical treatmé&hich a mere differeng

of opinion as to the proper course of treatment does not give rise to an Eighth Ame
claim” Vaught v. MirandaNo. CIV S$10-1108 DAD P, 2012 WL 525573, at *11 (E.
Cal. Feb. 16, 2012keeEstelle 429 U.S. at 10T‘A medical decision not to order an

ray, or like measures, does not represent cruel and unusual puniShmBefendant

Duncan’sdecision not to order an MRI is supported by the medical expert opinion
recordthat given Plaintiff's history, physical complaints, ahe results of & x+ays an
MRI was not warrantedt the time he was seenDByncan. (Doc. No. 163, Fronek Decl
71 35.)

Further, the evidence in the record shows that Defendant Duncan did e
Plaintiff for a Hill-Sachs lesion. Plaintiff's medical records reflect that in June 8, |
Dr. Duncan identified a possible early Hihachs lesion based on limiteerays. (Doc.
No. 1042, Peabody Decl. Ex. Gee als®oc. No. 1043, Fronek Decl. §3.) Later, Dr.
Duncan ordereturtherx-rays butthe report for the xays statedhat the impression froj
the fourview examination of Plaintif6 left shoulder was negativgDoc. No. 1042,

Peabody DeclExs. G, H.) Even assuming Dr. Duncan was incorrect in diagng

11
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Plaintiff’s injury, any such error would at mds nerenegigence in diagnoaga medica
condition which is insufficient to establish deliberate indifferen&=eEstelle 429 U.S,
at 10506; Toguchj 391 F.3d at 1057.Moreover, there is no edence inthe record
showing that an MRI would have revealed Plaiigififlill-Sachs lesion. Even wh{
Plaintiff obtained an MRirom Dr. Cham, Dr. Chanhs notes state that tiheterpretation o
the MRI was'a tear of the anterior inferior glenoid labruar “a Bankart lesiori (Doc.
No. 1042, Peabody Decl. ExX, Z.) There is no mention of a Hibachs lesion. See
id.)

Finally, Plaintiff notes that the procedure Dr. Cham performed in 2015 substantiall

alleviated his pain.(Doc. No. 140 at 3.) But even accepting this as true and drawi
reasonable inferences in Plaintiff’'s favor, the fact that Dr. Cham might have bee
successful thabefendant Duncam treating Plaintiff's injury, at best, would only me
that the Defendant Duncan wagotentially negligent irhis diagnosis or treatment

Plaintiff's injury. This is insufficientas a matter of lawp state a claim for violation (¢
the Eighth Amendment.See Toguchi 391 F.3d at 1057Estelle 429 U.S. at 106
Accordingly, Defendant Duncan is entitled to summary judgmemsitavor on Plaintiff's

Eighth Amendment claimsSeeGraham ex rel. Estate of Graham v. Cty. of Washte
358 F.3d 377, 385 (6th Cir. 2004)[W ]here a prisoner has received some me(
attention and the dispute is over the adequacy of the treatment, federal courts are

reluctant to second guess medical judgments and to constitutionalize ttiainsound i
state tort law.”™).
C. Defendarg Malo-Clines, FellowsDhah Peters, Bondoc, Akanno, Karamd

Goyal
Plaintiff's medical records reflect that both before and afte2®@s surgery, he wasg

seerat various timeby Defendantdlalo-Clines, Fellows, Dhah, Peters, Bondoc, Akar
Karan,andGoyal for shoulder pain(Doc. No. 1042, Peabody Decl. Exs.-B; Doc. No.
12, FAC Ex. A a©B-11, 1417, 22, 4055, 5760, Doc. No. 1497, Sargizian Decl. Exs. |
G, H at 6 Doc. No. 1204, Song Decl. 11-34; Doc. No. 1491, Newman Decl. 1 145,
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18, 2530.) The medical records reflect that in each instance, Plaintiff reported that he we

experiencing shoulder pain, the Defendainissuesvaluated and examiné&daintiff, and

the Defendant then recommended a course of treatment and prescribed Plaintiff ps

medication” (Seeid.) If Plaintiff reported that garticular pain medicatiofailed to
alleviate his pain, then the Defendant at issue would prescribe a different pain meqg
(See, e.g.Doc. No. 1497, Sargizian Decl. Ex. (3dDoc. No. 12, FAC Ex. A at 483)
Plaintiff does not dispte the accuracy of these medical reco@eeDoc. No.143 atl6-
19; Doc. No. 156 a8-9.)

Even when viewing thevidence in the light most favoralitePlaintiff, theevidence
in the records insufficient as a matter of layto support an Eighth Amendmaezriaim for
deliberate indifference againBefendantdMalo-Clines, Fellows, Dhah, Peters, Bond
Akanno, Karanpr Goyal There is no evidence in the record showing that any of {
Defendantsgnored orfailed to respond to Plaintiff's medical neemisdelayed Plaintiff's
treatment The undisputecevidence shows that when each of these Defendszamy
Plaintiff, the Defendant evaluated Plaintiffgondition, recommended a course
treatment, and prescribed Plaintiff medication in an attéonalieviate his painFurther,
these Defendants have prded the Court with declarations and reports from meg

experts opining thaachDefendant’s course of treatment wasdically apprpriateunder

thecircumstances (Doc. No. 1264, Song Decl. 11-84; Doc. No. 1494, Newman Decl,

1 35, Ex. 2.) Accordingly, Plaintiff's claims for deliberate indifference against th
Defendants fail as a matter of laBeeJackson90 F.3d at 33%explaining that to preva
on a claim for deliberate indifference, the plaintiff must show that “that the cou
treatment the doctors chose was medically unacceptable under the circurtfistances

Plaintiff argues thathe medicatiors these Defendantsrescribed weréneffective
and did not alleviate his paifDoc. No. 143 at-8; Doc. No. 156 at 2.But, evenacceping

! In addition, Defendants Akanno and Karan ordered additional imagagificaly x-rays, of
Plaintiff's shoulder. (Doc. No. 12, FAC Ex. A at 51, 54-55, 58; Doc. No. 120-4, Song Decl. { 21.
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as true that albf the medicatioawereineffective attreating Plaintiff's pain, this at be
would only constitute mere negligence in treating Plaintiff's medioadition, which ig

insufficient, as a matter of lavip constitute deliberate indifferemcSeeEstelle 429 U.S.

St

at 10506 (“[l]n the medical context, an inadvertent failure to provide adequate medice

care cannot be said to constitun‘unnecessary and wantonligtion of pain’ or to be

‘repugnanto the conscience of mankindThus, a complaint that a physician has been

negligent in diagnosing or treating a medical condition does not state a valid claim «

medical mistreatment under the Eighth Amendmbtedical malpractice does not beco
a constitutional violation merely bagse the victim is a prison8r. Toguchj 391 F.3d a
1057 (“Mere negligence in diagnosing or treating a medical condition, without more
not violatea prisoner’s Eighth Amendment right9.””There is no evidence in the recq
showing that any of these Defendants would have known befor¢hanthe medicing
prescribed would be ineffective in treating Plaintiff's symptormleed, the evidence
the record reflects that when Plaintiff reported that certain medisatiere ineffective
the Defendat at issue would then alter Plaintiff's prescriptiq®ee, e.g.Doc. No. 149
7, Sargizian Decl. Ex. G; Doc. No. 12, FAC Ex. A at48)) Thus, the Defendants we
responsiverather than indifferentp Plaintiff's medical issues.

Plaintiff also argues thdhe Defendants failed to properly diagnose his-Sdths
lesion. (Doc. No. 143 at 101; Doc. No. 156 at-R.) Even assuming these Defendg
failed to properly diagnose his injury, mere negligence in diagnosing a meacinchtion
does notas a matteof law, constitute deliberate indifferencé&eeEstelle 429 U.S. a
10506; Toguchij 391 F.3d at 1057

Plaintiff also argues that these Defendahisuld have orded an MRI and referre

him to an orthopedis{Doc. N0.156 at 2) ButPlaintiff's disagreement with Defendant’s

chosen course of treatment doesamobunt todeliberate indifference as a matter of &

8 The Court notes that Plaintiff contends that these Defendants refused ®Rla@feif for an
MRI or to an orthopedist due to financial considerations. (Doc. No. 143 at 9; Doc. No. 156 at 6.)
Plaintiff fails to support this contention with any evidence in the record.
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SeeColwell, 763 F.3d atl068 (“ A difference of opinion between a physician and

prisoner—or between medical professionatsoncerning what medical care is appropr

does not amant to deliberate indifference.;"Sanchez v. Vild891 F2d 240, 242 (9th Cir.

1989) (“At most, [plaintiff] has raised a difference of medical opmicegarding his

treatment. A difference of opinion does not amount to dilskrate indifference t

[plaintiff's] serious medical needg.see alsdstelle 429 U.S. at 107 (“A medical decisi

not to order an ay, or like measures, does not represent cneebausual punishmeit.
Further, there is no evidence ithe record showing that an MRI would have reveg
Plaintiff' s Hill-Sachs lesion. Even when Plaintiff obtained an NMB&in Dr. Cham, Dr|
Chams notes state that theterpretation of the MRI wa%a tear of the anterior inferic
glenoid labrurfior “a Bankart lesiori (Doc.No. 1042, Peabody Decl. BxX, Z.) There
Is no mention of a HitSachs lesion. Jeeid.)

Finally, Plaintiff notes thahe waseventuallyseen by DrKornbleuth, who referre
Plaintiff to see an orthopediiir his shoulder pain(Doc. No. 143 at 1dDoc. No. 156 a
6.) But even accepting this as true, the fact tha Kornbleuth, unlike the aboy

Defendants, referred Plaintiff to an orthopedist is, at best, a difference ofahmuliton,

which is insufficient to constitute deliberate indifferefc8eeSanchez891 F.2d at 242;

Colwell, 763F.3d at 1068. Plaintiff also notes tladtier Dr. Cham orderedn MRIfor his
shoulder andubsequently performeslirgeryon him in 2015, his pain was significan
reduced. (Doc. No. 143 at 10; Doc. No. 156 at 3.) But even accepting this aartd,
drawing all reasonable inferences in Plaintiff's favor, the fact that Dr. Civasimore
successful thathese Defendants treating Plaintiff's injury, at best, would only me

that the Defendants werpotentially negligent intheir diagnosisandbr treatment o

o The Court notes that this particular argument is inapplicable to DefenddotMees, Fellows
and Goyal because, as Plaintiff concedes in the FAC,-Mh@s and Goyal did refer Plaintiff to an

orthopedist, and the miedl records reflect that Defendant Fellows did refer Plaintiff to see ardoctd
(Doc. No. 12, FAC 1117, 21, Ex. Aat 11, 22, 59.) Further, in his opposition, Plaintiff explains tha
not alleging a claim for deliberate indifference against Defan@agal. (Doc. No. 143 at 8.)
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Plaintiff's injury. This is insufficientas a matter of lavtp state a claim for violation ¢
the Eighth Amendment.See Toguchi 391 F.3d at 1057Estelle 429 U.S. at 106
Accordingly, Defendant#/alo-Clines, Fellows, DhahReters, Bondoc, Akanno, Karg

and Goyal are entitled to summary judgment itheir favor on Plaintiff's Eighth

Amendment claimsSeeSanchez891 F.2d at 2442 (affirming adistrict court’sentry of

summary judgment in favor othe defendants wheré¢he plaintiff was seen by “
physicians assistant, prison doctors, and outside physicians on nhumerous o¢casd
“received substantial treatment and medication for his ailfhatliteugh the plaintiffs

symptoms continued to recusge alsdsraham 358 F.3d aB85(“[W ]here a prisoner hg

received some medical attention and the dispute is over the adequacy ehtimemnt
federal courts are generally reluctant to second guess medical gotigrand tq
constitutionalize claimthat sound in state tort law.™).

D Defendant Williams

In the FAC, Plaintiff also alleges Eighth Amendment clamgsinstDefendant
Williams, butshehas not appeared in thetion. Nevertheless, the Court notes that it
review the sufficiency of Plaintiff's allegations against Defendant Williparsuant to 2¢
U.S.C. 8 1915(e)(2), which provides: “Notwithstanding any filing fee, or any pol
thereof, that may have been paid, the court shall dismiss the case at any time if t
determines that . the action . . (ii) fails to state a claim on which relief may be grantg

A complaint is sufficientf it contains “enough facts to stadeclaim to relief that i
plausible on its face. Twombly, 550 U.S. at 570A claim hasfacial plausibility wher
the plaintiff pleads factual content that allows the court to dr@wreasonable inferen
that the defendant is liable for the misconduct allegeshcroft v. Igbal 556 U.S. 662

678 (2009).“A pleading that dfers ‘labels ana@onclusions’ or ‘a formulaic recitation

the elements of a cause of action will not ddd’ (quoting Twombly 550 U.S. at 555).

“Nor does a complaint suffice if it tendérsaked assertion[s]’ devoid of ‘further facty
enhancement.” Id. (quoting Twombly, 550 U.S. at 557).Accordingly, dismissal fo

failure to state a claim is proper where ttlaim “lacks a cognizable legal theory
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sufficient facts to support a cognizable lepory.” Mendiondo v. Centinela Hosp. Me
Ctr., 521 F.3d 1097, 1104 (9th CR008).

d.

In determining whether a plaintiff has adequately stated a claim for relief, a distric

court must accept asue all facts alleged in the complaint, and draw all reasof
inferences in favor of thelaintiff. SeeRetail Prop. Trust v. United Bhd. of Carpenter:
Joiners of Am. 768F.3d 938, 945 (9th Cir. 2014)But, a court need not accept “leg

conclusions” as truelgbal, 556 U.S. at 678Further, it is improper for a court essume

the plaintiff “can provdacts which it has not alleged or that the defendaate violated
the ... laws in ways that have not been allegédsociated Gen. Contractors of Cal., |
v. Cal. State Council of Carpenters, 459 U.S. 519, 526 (1983).

In the FAC, the only allegations related to Defendant Williamsratdlaintiff was

seen by Defendant Williams for shoulder pain on December 18, 2007. (Doc. No. 1
1 8.) The medical records referenced in the FAC and attacleatibgsto the FACshow
that Plaintiff saw Defendant Williams on December 18, 2007 and reppéie in his
shoulder when he would sleep that side and when keould workout® (Id. Ex. A at
27-28.) The records reflect that Defendant Williams evaluated Plaintiff, instroicteid
stop performing exercises which cadid@m pain “(push ups)”, change Plaintiff's
prescription from Naprosyn to Ibuprofen 800 mg, and instructed Plaintiff to follow
his symptoms persistl (Id.)

Even accepting these allegations as true and construing them in the ligh
favorable to Plaintiff, these allegatioase insufficient to state an Eighth Amendment cl
for deliberate indifferencagainst Defendant Williams. The medical records attach
the FAC reflect that Defendant Williams responded to Plaintiff's complaints of shq
pain and attempted to trdas pain by instructinggim to refrain from certaiexercises an

by altering his pain medication prescription. Plaintiff may allege that the pain rineal

10 In determining whether a plaintiff has adequatelyesta claim for reliefa court may consider
documents attached to the complaifeeUnited States v. Ritchj&842 F.3d 903, 908 (9th Cir. 2003);
Courthaise News Serv. v. Planés0 F.3d 776, 780 n.4 (9th Cir. 2014).
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Defendant Williams prescribed was ultimately ineffective, (Doc. No. 12, FAC { 8)
evenacceptingthis as true,it would at best only constitute mere negligence in treg
Plaintiff's medical condition, which is insufficient to state a claim ftieliberate
indifference. SeeEstelle 429 U.S. at 10096; Toguchj 391 F.3d at 1057Accordingly,
the Court dismisseBefendant Williams from the actionith prejudice pursuant to 2
U.S.C. 8 1915(e)(2).
lll.  Plaintiff's Fourteenth Amendment Claims

In the FAC, Plaintiff alleges a claim for violation of the Due Procesagelaf the
Fourteenth Amendment against Defendants Rowe and Goyal. (Doc. No. 12, FAQ
71.) On July 21, 2016, the Cowda sponte dismissed Defendant Rowe from the act
with prejudice pursuant to 28 U.S.C. § 1915(e)(2). (Doc. No. 82.) In his oppo
Plaintiff explains that he named Defendant Rowe as a defendant to this caugedi\g
accident and thdte insteadmeant to allege this cause of action against Defendant K
Defendantsargue that they are entitled to summary judgment of this claim becaug
premised on state lawfDoc. No. 12601 at 1617.)

Plaintiff's medical records reflect than July 292013, Defendnt Karan prescribe
Plaintiff ibuprofen andxcarbazepindor his pain, and o®ctober 15, 2013, Defenda
Goyal prescribed Plaintiffiortriptyline for his pain. (Doc. No. 12, FAC Ex. A at®2.)
Plaintiff argues that in prescribing these medications, Defendants failed to provig
with notice that theemedications were antipsychotic druagsequiredoy California Pena|
Code § 2602. (Doc. No. 143 gt?38, 13 see als®oc. No. 12, FAC { 61.But “Section
1983 require$a plaintiff] to demonstrate a violation of federal law, not statela@alen
v. Cty. of Los Angeles, 477 F.3d 652, 662 (9th Cir. 2000Hus, Plaintiff cannot establij
a violation of the due process clause by simply attempting to show that Defendant

and Goyal failed to comply with California Penal Code § 2603eeid.; Ove v. Gwinn

1 In his opposition, Plaintiff argues that the Court has supplemental jurisdiction undes.23 &
1367 over his state law claim for violation of California Penal Code § 2602. (Doc. No. 143 at 13,

there is no claim for violation of California Penal Code § 2602 in the FAC, the operatgdinple Gee
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264 F.3d 817, 824 (9th Cir. 2001).

Plaintiff argues that the Supreme Court has recognized that there is a libeetst

in freedom from unwanted antipsychafiimigs. (Doc. No. 143 at 11 (quotibgited States

v. Williams, 356 F.3d 1045, 1053 (9th Cir. 200%)The Supreme Court and the Nir
Circuit have recognized that “[b]Joth convicted prisoners and pretrial detapesseSss|
a significant liberty interest in avoiding the unwanted administration of antipsychotic
under the Due Process Céaof the Fourteenth AmendmentWilliams, 356 F.3d at053
(quoting Washington v. Harped94 U.S. 210, 2222 (1990). Thus, the Due Proce

Clausewill permit a State to tredt a prison inmate who has a serious mental illness

antipsychotic drugs against his willgnly if “ the inmate is dangerous to himself or otH

andthe treatment is in the inmate’s medical intefestUnited States v. Loughne672

F.3d 731, 746 (9th Cir. 2012yuotingHarper 494 U.S. at 227 accordUnited States V.

HernandeVasquez 513 F.3d 908, 912 (9th Cir. 2008)
But there is no evidence in the record showing that Plaintiff was ever

antipsychotic drugs against masll. Even assuming that oxcarbazepine andnptyline
gualify as antipsychotic drugs, there is no evidence showing that Plaintiffoveasly

given these medication3.he evidence in the record merely shows that Defendants

and Goyal prescribettie medicatiosat issue, not that they ordered that the medicéig
forcibly administered (SeeDoc. No. 12, FAC Ex. A at 582.) Indeed, in his briefing
Plaintiff statesthat he began refusing the oxcarbazepine. (Doc. No. 143e¢ Als®oc.
No. 12, FAC Y 40Ex. B at 67, Ex. E at 25 Accordingly, Defendants Goyal and Kar

generallyDoc. No. 12, FAC.) Moreover, even assuming Plaintiff had pled such a state lavottauss
action in the FAC, because the Court has either dismissed or granted summaryjuayaiieof
Plaintiff's federal claims in thisction,seeinfra, the Court would decline to exercise supplemental
jurisdiction over Plaintiff's claim for violation of California Penal Code § 2602 ashidsthat claim
without prejudice.SeeCarnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1998) (“[I]n the usu
case in which all federdaw claims are eliminated before trial, the balance of factors to be considg
under the pendant jurisdiction doctrine judicial economy, convenience, fairness, andwetimibynt
toward declining to exercise jurisdiction over the remaining -$tateclaims.”);Bryant v. Adventist
Health Sys./W.289 F.3d 1162, 1169 (9th Cir. 2002).
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are entitled to summary judgment in their favor on Plaintiff's due process claims.
Conclusion

For the reasons above, the Court gr&efendants Duncamjalo-Clines,Fellows,
Dhah, Peters, BondoAkanno,Goyal, andKararis motiorns for summary judgment In
addition, the Court dismisses Defendant Williams with prejudice pursuant to 28 U
1915(e)R). Accordingly, the Court has resolved all of Plaintiff's claims againsif dfle
Defendants.The Clerk is directed to enter a judgment in favor of Defendants and ag
Plaintiff and close the case.

IT IS SO ORDERED.

DATED: June 2, 201 mM’Lﬂ,\ L 5 W

MARILYN LYHUFF, Districtdidhe
UNITED STATES DISTRICT COURT

12 In their motions for summary judgment, Defendan&do-Clines, Fellows, Dhah, Peters,
Bondoc, Akanno, Goyal, and Karafso move for summary judgment of Plaintiff's claims on the
grounds that the claims are barred as a matter of law by the applicable stditattations. (Doc. No.
120-1 at 13-16; Doc. No. 14Bat 58.) In addition, Defendants Malo-Clines, Fellows, Peters, Bond
Akanno, Goyal, and Karan also move for summary judgment on the grounds that thaitlackte
qualified immunity. (Doc. No. 120-1 at 17-22.) Because the Court holds that these Defenda
entitled to summary judgment because Plaintiff's constitutional claims fail as a matterasf the
merits, the Court declines to address these additional grounds for summary judgment
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