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Global Financial Private Capital, LLC et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

CELIA WAKEFIELD, individually and as Case No.: 15cv0451 JM(JMA)
executor of the estate of Charles T.
Wakefield, deceased, and as Trustee of th®@RDER DENYING DEFENDANTS’
Wakefield Family Trust Dated April 23, MOTION TO DISMISS FOR

1997, FAILURE TO STATE A CLAIM

Plaintiff,| [Rule 12(0)(6)]

V.

GLOBAL FINANCIAL PRIVATE
CAPITAL, LLC, a Florida limited liability
company, and G.HNVESTMENT
SERVICES, LLC, a Florida limited
liability company,

Defendants.

Defendants Global Finanti@rivate Capital, LLC (Global Financial”) and G.F.
Investment Services, LLC (“G.F. Investm8r(tollectively, “Defendants”) filed a
motion to dismiss for failure to state a akunder Rule 12(b)(6) dhe Federal Rules of
Civil Procedure (“Motion”) on March 11, 20158Doc. No. 7). On April 6, 2015,
Plaintiff Celia Wakefield, individually ands executor of the estate of Charles T.
Wakefield, deceased, and Bsistee of the Wakefield Family Trust Dated April 23, 19
(“Trust”), filed an opposition to Defendantsiotion (“Opposition”). (Doc. No. 12).

1

15cv0451 JM(IMA)

C. 39

97

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2015cv00451/468143/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2015cv00451/468143/39/
https://dockets.justia.com/

© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

On April 13, 2015, Plaintiff filed a reply (“‘Réyg’). (Doc. No. 13). On July 18, 2015,

the court denied the motion without prejeeli (Doc. No. 20)On September 22, 2015,
the court received and accepted the partigsulation that California law should apply
this case and govern the leggdues raised by Defendantsodtion, and took Defendants
motion under resubmission for a ruling the merits. (Doc. No. 35).

The matters were fully bried and were found suitable for resolution without or
argument pursuant to Local Rule 7.1(d)(Epr the reasons set forth below, the court
denies Defendants’ motion to dismiss.

BACKGROUND

On February 2, 2015, Defendants remothasl action from the Superior Court fo
the State of California based upon divigrgurisdiction under 28 U.S.C. 88 1332,
1441(d), and 1446. The Comamt, filed on December 2014, alleges eight causes of
action for (1) breach of fiduciary duty; (2jplation of the California Consumer Legal
Remedies (“CLRA”); (3) tort of anotheraim for attorney’s fees; (4) elder abuse
(Welfare and Insts. Code § 1Bf et. seq.); (5) unfair busas practices (Cal. Bus. and
Prof. Code § 17200); (6) breach of contract; (7) dredHaluty to supervisend
(8) declaratory relief.

In mid-summer 2007, Plaintiff and hetdahusband, Chadel. Wakefield,
(collectively, the “Wakefields”) attendeadfree financial seminar presented by Mr.
Reid Johnson. On July 18, 2007, the Wakd§edntered into an agreement with Reid
Johnson, through his company The Planningu@rof Scottsdale, LC, and a WRAP feg
investment advisory cordct with Global Financidl. Plaintiff alleges that Johnson was
an agent of Global Financial. At the tiniaintiff was in her late 80s and Charles T.

Wakefield was in his late 76s.

L WRAP fee agreement permits the investment advisonaoge a percentagetbe overall client asset
being managed. Investopedia, http://www.investagpedm/terms/w/wrap-fee.asp (last visited Octol
30, 2015).

2 Charles T. Wakefield died age 80, and Mrs. Wakefiels currently 93 years old.
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In essence, Plaintiffleges she and her husbandevadvised to sell their
investments and to reinvest the proceeds $eries of unsuitable investments and
insurance transactions that caused the Wekisfiharm. (Compl. 1 29, 40). Plaintiff
alleges damages of about $iélion. (Compl. 149). Plaintiff also alleges that Johns
the advisor, failed to discloseaterial adverse informatiomcluding that he owed abou
$11 million in taxes to the IRS. (Compl. 128h broad brush, Plaintiff alleges that
Defendants failed to adequatelypervise Johnson amdused her harm.

This action is related to an earlier @laction that commenced on April 30, 2013
in the Superior Court for the State of Catifia, County of San Diego (Wakefield v.
Reid Stuart Johnson, et al., Case 8i6-2013-000-046502-CU-FRTL, the “Johnson

Action”). The thrust of the Johnson Aatids that Johnson, the financial advisor,

breached fiduciary duties to Plaintiff and \atdd several state consumer statutes. THh
state court complaint does not identify ankermplayed by Global Financial and/or G.F.
Investment in the underlying misconduct. llB@ing mediation,on February 21, 2014,
the Johnson Action settled.

After the Johnson Action settled, Plaintifteunsel discovered the existence of
relationship between ¢hWakefields and Defendantafter Mr. Wakefield passed away
in 2010, Plaintiff had no recollection thatesand her husband had eetéinto a separat
contract with Defendants. Neither Plaihtior her counsel werallegedly aware that
there existed an advisory contract witobal Financial.(Compl. { 45, 46).

On December 8, 2012, Plaintiff’'s counsent a letter to Global Financial
requesting copies of relevant documents. rféis counsel did not receive a response
this letter. (Compl. 43). On June P13, counsel for Johnson in the Johnson
Action provided a copy of the Global FinaddiRAP contract to Plaintiff. (Compl.
147). Plaintiff alleges that she recently fesd of the role of G.F. Investment in the
alleged wrongdoing. (Compl. 148).
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Motion to Dismiss

Defendants bring the motion to dismiss&a on the ground that the dismissal w
prejudice as to Johnson in the Johnson Action operates jaslicata for purposes of
this action and these Defendan{dotion, p. 3). Defendds claim that Plaintiff is

alleging the same damage claims based ersdme alleged condumt Johnson in this

matter as in the Johnson Action, claiming that Johnson was an authorized agent of

Defendants. (Id.). Defendarasgue that “California law islear that a dismissal with
prejudice of a named party defendant exoesr¢ghat party for all such claims and
operates amesjudicata,” and that “the exoneratioof an alleged agent [Johnson]
exonerates the alleged principfilsese two Defendants] asmatter of law, and Plaintiff
has no claims against these two Defendar(lgl.). Defendants also submit that
Plaintiff's settlement and dismissal oktdohnson Action with prejudice constitutes
retraxit — a final judgment on the meritsand thus operates bothrasjudicata and
collateral estoppel.

Plaintiff opposes Defendants’ motion tire following grounds: (1) the settlemer
and dismissal of the Johnséwtion operates neither ass judicata nor as collateral
estoppel because there was no final judgrarthe merits; (2) the dismissal did not
“exonerate” Johnson; (3) the prior settlement disthissal is not an estoppel in this ca
(4) there is no privity or substantiakidtity between Johns@nd Defendants, and
Defendants are not third-partyri@diciaries; (4) there is netraxit for Defendants in thig
case because they are not in privity witthhnson; (5) the caseied by Defendants are
distinguishable; (6) suing Jobon separately in the prioase did not split a cause of
action presently asserted against Defendantshé/claims in this case are different an
none of them were litigated adétermined in the prior action so as to give rise to iss
preclusion in this case; and) (&olicy considerations and bagairness require denial of
the motion.
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LEGAL STANDARD
A motion to dismiss for failure to staa claim under Federal Rule of Civil
Procedure 12(b)(6) challenges the legal sufficyenf the pleadings. To overcome suc
motion, the complaint must contain “enouglets to state a claim to relief that is
plausible on its face.” Bell Atl. Corp. ¥wombly, 550 U.S. 544, 570 (2007). “A claimn

has facial plausibility when the plaintiffgads factual content that allows the court to

draw the reasonable inference that the defeinddiable for the misconduct alleged.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)acks merely consistemtith a defendant’s

liability are insufficient to survive a motion thsmiss because they establish only that

the allegations are possible rather than pldesiSee id. at 678-79. The court should
grant relief under Rule 12(b)(6) if the compldacks either a cognizable legal theory
or facts sufficient to support a cognizable legal theory. See Balistreri v. Pacifica P¢
Dep't, 901 F.2d 696, 699 (9th Cir. 1990).

When ruling on a motion to dismiss, the court must take afjailens as true and

construe them in the light most favorabletie plaintiff. Sedvetlzer Inv. GMBH v.
Corinthian Colls., Inc., 540 F.3d 1049, 1061h(€ir. 2008). “Review is limited to the

complaint, materials incorpoeat into the complaint by rafence, and matters of which

the court may take judicial notice.” Id.

Federal Rule of Civil Prockire 15 provides that courts should freely grant leay
amend when justice requires it. Accordinghhen a court dismisses a complaint for
failure to state a claim, “leave to amesttbuld be granted unless the court determines
that the allegation of other facts consistent with the challenged pleading could not
possibly cure the deficiency.” DeSoatoYellow Freight Sys., Inc., 957 F.2d 655, 658
(9th Cir. 1992) (internal quotation marks itted). Amendment malge denied, howeve

if amendment would be futile. See id.
DISCUSSION
A. Request for Judicial Notice
In their motion, Defendants ask the cawortake judicial notice of Plaintiff's
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Notice of Entry of Dismissal with Prejudi¢éed electronically on July 3, 2014 in San
Diego Superior Court in the case entitled Watd v. Johnson et al., Case No. 37-201
00046502-CU-FR-CTL (Doc. No. 7-Exh. A). In her opposition, Plaintiff also asks tf
court to take judicial notice of the following items: (1) Complaint for Elder Abuse
Damages and Other Reli&an Diego Superior Coutase No. 37-2013-00046502-CU
FR-CTL filed on April 30, 2013 [with Exhibit4-22]; (2) Petition to Compel Arbitration
filed in San Diego Superior Court, GabNlo. 37-2013-00046502U-FR-CTL; (3) Minute
Order Denying Petition to Compel Arkation in Case No. 37-2013-00046502-CU-FR

3-

CTL, dated 9/27/2013; (4) Order Staying Case Pending Appeal of Denial of Arbitration

in San Diego Superior Court Case 83-2013-00046502-CU-FRTL; (5) Register of
Actions for San Diego Superior Co@ase No. 37-2013-00046502-CU-FR-CTL; (6)
Settlement Agreement between Johnson (aners} and Plaintiff filed in Support of
Good Faith Determination in San Die§aperior Court Case No. 37-2013-00046502-
CU-FR-CTL,; (7) Order Finding Johnson Settleh® be in Good faith in San Diego
Superior Court Case No. 37-2013-00046%802-FR-CTL; and (8) Complaint against
Plaintiff filed in Arizona Superior Gurt for Maricopa County, Case No. CV2013-
053095. (Doc. No. 12-Exh. 1, 3-9).

Federal Rule of Evidence 201 provides thairts may take judicial notice of fact

that are not subject to reasonable dispute Isecthey are generalkhown or are capable

of accurate and ready determination. Se® Re Evid. 201(b).The court may take
notice of such facts on its own, and “must taldicial notice if a party requests it and t
court is supplied with the necessary infotima.” Fed. R. Evid. 201(c). Matters of

public record are proper subjects of judiciatice, but a court may take notice only of

the existence and authenticityanf item, not the truth of itoatents._See Lee v. City 0
Los Angeles, 250 F.3d 668, 689—-®@ih Cir. 2001). Under thegules, courts may take
judicial notice of “the records and reportsaafministrative bodies.” United States v.
Ritchie, 342 F.3d 903, 909 (9th C2003) (quotation marks omitted).

Plaintiff and Defendants do not oppose each other’s requests for judicial noti
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and the court finds that thegems are appropriate for judal notice because they are
matters of public record artlde parties do not disputeetih authenticity. The court,
therefore, grants the requests for judiciatice filed by Plaintiff and Defendants.
B. The Affirmative Defense ofRes Judicata

“Ordinarily affirmative defenses such s judicata may not be raised by motior
to dismiss, C. Wright & A. Mille, Federal Practice and Procedd 277, at 328-30, by
this is not true when . . . tlilefense raises no disputed issues of fact.” Scott v. Kuhlr
746 F.2d 1377, 1378 (9th Cir. 1984). See &sberts v. United States, 423 F. Supp.
1314, 1316 (C.D. Cal. 1976) (“[T]he motiondesmiss on the basis of res judicata is

properly before the court.”). As stipulated by parties, the court applies California

substantive law to this motion. Additially, Defendants have the burden of proof on
this affirmative defense. The burdef proving that the elements 1&gk judicata have

been met is upon the party seeking to assa#g & bar or estoppel. Vella v. Hudgins, 2
Cal.3d 251, (1977).

The doctrine ofesjudicata gives certain conclusive effeto a former judgment il

subsequent litigation involving the same contney. _See Boeken v. Philip Morris US4
Inc., 48 Cal.4th 788, 797 (2010Resjudicata has two aspects. Id. In its “primary

aspect,” commonly known as claim preclusithg prior judgment operates as a bar to
second suit between the sametiparon the same cause of anti Id. In its “secondary
aspect,” commonly known as collateral estdpie prior judgment operates as an
estoppel as to such issues in the secondraas were actually litated and determined
in the first action._Id. (internal citations dted). The prerequisite elements for applyi
the doctrine ofesjudicata to either an entire cause otiac or one or more issues are
the same: (1) a claim or issuésed in the present actionidentical to a claim or issue
litigated in a prior proceeding; (2) the prigmoceeding resulted in a final judgment on
merits; and (3) the party against whom thetdoe is being assertasglas a party or in
privity with a party to the prior proceeding. Id.
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1. ResJudicata/Claim Preclusion
Defendants first argue that Plaintiff's sigtbarred by the primary aspect of the
doctrine ofresjudicata, claim preclusion. First, Defendants argue that Plaintiff's

settlement and voluntary dismissal of fldinson Action with prejudice constitutes a

final judgment on the merits, barring the curraation. Second, Defendants argue that

the doctrine ofetraxit, a concept in California law, alspplies to this case. Third,
Defendants claim that Plaintiff alleges theneadamage claims hesée alleged against

Johnson in the Johnson Action, and that ‘théy difference in both actions is that

[Plaintiff] now alleges ‘Johnsoacted as an authorized agent of Defendants.” (Motion,

p. 6, citing Compl. 1 15-18). Finally, Defendants argue that the exoneration of an
alleged agent — here, Johnsospadxonerates the alleged principals — Defendants, a

such, Plaintiff has no claims agat Defendants in this action.

Plaintiff counters all of Defendants’ points by making the following arguments

First, the dismissal of the Johnson Actames not constitute a final judgment on the
merits as the settlement agreement emxbhnson Action “was of limited scope, only
applying to certain parties.” (Oppositi, p. 11). Second, the doctrinerefraxit does
not apply because Defendants in this case wetén privity with Johnson. Third, the
claims alleged in the curreaase are not identictd the claims in the Johnson Action,
because this action is based on a diffevariten contract, different Defendants, and a
different theory of liability. For examplé&he claim that the Defendants failed to

supervise Johnson is made for the first time is ¢thse.” (Id. at 34). Plaintiff claims th

“Defendants in this case are brokerage hoaseésthey had a duty to supervise Johnson

for the protection of Plaintiff,” and that Defdants’ failure to fulfill this duty subjects
them to direct liability, not vicarious lialty based on Johnson’'sastis as Defendants’
alleged agent._(Id. at 32).

As the California Suprem@ourt held in Boeken, fahe purpose of applying the

nd as

4

at

doctrine ofresjudicata, “a dismissal with prejudice is the equivalent of a final judgment

on the merits, barring the entire case dicac” 48 Cal.4th at 793. Additionally, a
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dismissal with prejudice also operates diga judgment on the merits for the purpose
the California law doctrine aftraxit. “A dismissal with prejudice is simply the model
name for a common law retraxit.” O'HaraTeamsters Union Local No. 856, 151 F.3
1152, 1159 (9th Cir. 1998) (citinborrey Pines Bank v. Superior Cou2t6 Cal. App. 3c
813, 818-21 (1989) (holding th& retraxit is equivalent ta judgment on the merits an

as such bars further litigation on the samigjasct matter”)). Wherthe issue decided in
the prior adjudication voluntarily dismissaath prejudice is identical to the issue
presented in the second actiogtyaxit applies. _Id. Howevergtraxit does not act as a
bar when the cause of action in the subseqces# is different from the subject matter
the original complaint and the issues resdlin the settlement agreement. Id. (citing
Neil Norman, Ltd. v. William Kasper & Cp149 Cal. App. 3d 942, 948 (1983).

Here, the court agrees with Defendants fPlaintiff's settlement and the volunta

dismissal of the Johnson Action with prejceliconstitutes a final judgment on the mer
See Boeken, 48 Cal.4th at 7980reover, the court also aggs that the dismissal with
prejudice is the equivalent of a final judgment for the purposedraiit. However, the
court finds that the doctrine oésjudicata does not bar Plaintiff's current action as
Defendants have only successfully established the second elemesijudicata — the

existence of a final judgment on the meiriigt failed to establish the first and third

elements.
First, Defendants have not established tih@tclaims or issuasised in the preser
action are identical to the chas or issues litigated in the Johnson Action. Defendant

argument that Plaintiff asserts claims agaibsfendants “based ksdy on Johnson being

their alleged agent” (motion, p.6) is simphcorrect. As pointed out by Plaintiff, the

of

|

d

of

Iy
its.

S,

claims alleged against Defendsum the complaint are based both on vicarious and djrect

liability. Plaintiff alleges that[Defendants] are liable in th case as control persons of
Johnson and under the laws of Respondeatrifu@and agency. Additionally, Global

Financial is liable because it hadligect relationship with the Wakefileds as a fee bas
financial adviser.” (Compl. §18) (emphastklad). For example, in her seventh caus
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action, breach of duty to supervise, Pldiralleges that “[Defadants] had a duty to

supervise Johnson” and that Defendants dichagé an “adequate system of supervision

over Johnson and did not in fact adequatafyesvise him.” (Compl.  168). This clain
iIs new and was not alleged in the Johnsotmofi¢ and more importantly, this claim is
based on a theory of direct liability, not viearss liability. Additionally, in support of he
third cause of action, tort of another claion attorney’s fees, Plaintiff alleges that
“[b]Jecause of wrongful actions of [Dafdants], Plaintiff has incurred substantial
attorney’s fees in the earlier related litigation. Accordingly, Plaintiff is entitled to re(
her attorney’s fees in this case as damageer the tort of another doctrine.” (Comp.
1153). This, again, is a new claim no¢yipusly included or litigated in the Johnson
Action. Therefore, the court finds that Defentiahave failed to establish that Plaintiff
claims here are identictd the ones alleged in the Johnson Action.

Second, Defendants rely on an out-otwit case to support their argument that
Defendants in this action are in privity with Johnson, the party in the prior proceedi
See Citibank, N.A. v. Dathease Financial Corp., 9042€. 1498, 1502 (11th Cir. 1990)

(“[1]t is settled that a judgment exoneragia servant or agent from liability bars a

subsequent suit on the same cause of actiamsigthe master or principal based solel
on respondeat superior.”). However, tbése does not help Defendants because as
already discussed, Plaintiff's suit heren@ “on the same cause of action.” The

Complaint also contains allegations of direct liability against Defendants. Therefor

=)

cover

ng.

al
M~

even if Defendants were able to establisit the dismissal exonerating the alleged agent

— Johnson, would bar a suit on the sameseaf action against the principals —
Defendants, they would still fail in establishing the elementesjiudicata as Plaintiff's
claim here is not the same as tme alleged in thdohnson Action.

Therefore, the court finds thads judicata does not bar Plaintiff’'s action against
Defendants. For the same reasonscthet also finds that the doctrine retraxit

similarly does not bar Plaintiff's claim amst Defendants. See Neil Norman, Ltd., 14

Cal. App. 3d at 948 (holding thedtraxit does not act as a bar whitie cause of action i
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the subsequent case is different from the sulbpatter of the original complaint and th
issues resolved in thetdement agreement).

2. Collateral Estoppel/lssue Preclusion

Collateral estoppel also precludes ayp&m litigating in a second action again
the same party or its privity an issue that was “actually litigated” in a former procee

Lucido v. Superior Court, 51. Cal.3d 335, 3429@). “[I]n its collaeral estoppel aspec

the doctrine may also preclude a pad prior litigation from redisputingssues therein
decided against him, even whimose issues bear on different claims raised in a later
case.”_Vandenberg v. SupariCourt, 21 Cal.4th 81828 (1999). As discussed by

Justice Moreno in his dissenting opiniorBaeken, although there is some controvers

in the matter, the dominant rule in Califaans that an issue that has been settled by :
voluntary dismissal with prejudice does nothstitute an issue that has been “actually

litigated” for collateral estoppel purposd3oeken, 48 Cal.4th at 823. But see Alpha

Mechanical, Heating & Air Conditioning, Inc. v. Travelers Cas. & $&0. of America,
133 Cal. App. 4th 1319, 1333 (2005) (“[I]f weere to charactere [defendant’s]

affirmative defenses not as claims butiasues” for purposes of applying collateral

estoppel, we would hold those issues were deemed to have been actually litigated
determined when the identical issues preed by [defendant'gfross-complaint were
reduced to a final judgmeénn the merits.”).

The court finds that the doctrine of caéeal estoppel does not bar Plaintiff's

claims in this action, even if the court weoeapply the minority Alpha Mechanical rule.

As already discussed, the settlemerthefJohnson Action, which Defendants claim
constitutes a final judgment on the meritsl dot involve issues “decided against”
Defendants, which could bean the new and different claimaised by Plaintiff in the

current action._See VandenbgPd Cal.4th at 828. Alpha &thanical involved the san

two parties, and the party be estopped had dismissed the other party with prejudict
133 Cal. App. 4th at 1331-32. Here, thdlseent involved a diffeent defendant, and
thus the settled issues, even if considéaetually litigated,” were not decided against
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Defendants in this action. Therefore, tloeit finds that collatetastoppel does not bal

Plaintiff's claims.

Because the court finds that neithez tirimary nor the secondary aspectest

judicata bars Plaintiff’'s claims in this actioefendants’ motion to dismiss is DENIEL

IT IS SO ORDERED.

DATED: November 4, 2015

ited States District Judge
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