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Orexigen Therapeutics, Inc. et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KARIM KHOJA, on behalf of himself anf Case No0.15-CV-540 JLS (JLB)
all others similarly situated

Plaintiff, ORDER (1) GRANTING IN PART
AND DENYING IN PART MOVING
\Z DEFENDANTS’ REQUEST TO

OREXIGEN THERAPEUTICS, INC., I(I:\I%I\CI)SF;BE)E,IA\\A%TDEE?IF_QSEFERENCE
JOSEPH P. HAGAN, MICHAEL A. ’

AND (2) GRANTING MOVING
NARACHI, and PRESTON KLASSEN DEFE(N)DANTS’ PARTIAL MOTION

Defendand., TO DISMISS

AND ALL CONSOLIDATED CASES (ECF No.114

Presently before the Court Moving Defendantsloseph P. Hagan, Michael
Narachi, and Présn Klassen M.D., M.H.S!s Partial Motion to DismissConsolidateq
AmendedComplaint for Violation of the Federal Securities Laid ot.,” ECF No.114),?
as well asLead Plaintiff Karim Khoja's Opposition to‘Qpp’'n,” ECF No.115 and
Moving Defendants’ Reply ilsupport of (Reply,” ECF No0.116) the Motion.

! DefendanOrexigen Therapeutics, Indiled a voluntary petition for bankruptcy under Chapterskk
In re Orexigen Therapeutics, IndNo. 1810518KG (Bankr. D. Del. filed Mar. 12, 2018); consequen

139

A.

[y,

pursuant to the automatic bankruptcy segell U.S.C. 8 362(a), Orexigen is not a party to this Motion,

which was filed before the automatic stay was lifted.
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Also before the Court ar®loving Defendants’ Requedb Consider Document

Incorporated by Reference into the Consolidated Amended Complaint for Violation
Federal Securities Laws in Support of Defendants’ Partial Motion to DigfiisSfs.’
Req.,” ECF No0.1149), Lead Plaintiff's Notice of Supplemental Authority in Suppor
Opposition to Defendants’ Partial Motion to Dismiss the Consolidated Ame
Complaint (“1stNot. of Supp. Auth.,” ECF No. 118), Moving Defendants’ Respons
Lead Plaintiff's Notice of Supplemental Authorities (“Resplsb Not.of Supp. Auth,”
ECF No. 119), Lead Plaintiff's Notice of Supplemental Authorities in Suppo
Opposition to Defendants’ Partial Motion to Dismiss the Consolidated Ame
Complaint ("2d Not. of Supp. Auth,” ECF No. 126), Moving Defendants’ Response
Lead Plaintiff's Notice of Supplemental Authorities (“Resp. to 2d Not. of Supp. Al
ECF No. 127), Lead Plainti§ Third Notice of Supplemental Authorities in Suppor
Opposition to Defendants’ Partial Motion to Dismiss the Consolidated Ame
Complaint ("3d Not. of Supp. Auth.,” ECF No. 128) ead Plaintiff's Notice of Recel
Controlling Authority (“4th Not. of Supp. Auth.,” ECF No. 136), Moving Defendar
Response to Lead Plaintiff's Notice of Rec€antrolling Authority (“Resp. t@th Not. of
Supp. Auth,” ECF No. 137)and Lead Plaintiff's Reply to Defendants’ Response to |
Plaintiff's Notice of Recent Controlling Authority (“Reply IS@h Not. of Supp. Auth,”
ECF No. 138)

The Court vacated the hearing and tdo&NMotion under submission without or
argument pursuant to Civil Local Rule 7.1(d)(13eeECF No.117. Havingcarefully
considered.ead Plaintiff sConsolidateddmendedComplaint (“CAC,” ECF No.111)and
the material appropriately incorpordtey referencethe Parties’ argumentsand the law
including the caseslentified in Lead Plaintifis Notices of Supplemental Authoritihe
Court GRANTS IN PART AND DENIES IN PART Moving Defendants’ Rquest tc
Consider Documents Incorporated by Refereand GRANTS Moving Defendants
Motion.

111
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BACKGROUND 2

The factual and procedural background of this case was set forth in detalil

in th

Court’s September 23, 2010Order (1) Granting in Part and Denying in Part the Moying

Defendants’ Request for Judicial Notice, (2) Denying Lead Plaintiff's Request for Judicia

Notice, and 8) Granting in Part and Denying in Part the Moving Defendants’ Motion to

Dismiss. SeeECF No. 110 at-2l4. To the extent relevanthé Court incorporatethat
recitation into this OrderAccordingly, the Courets forth below onlthose facts relevar
to the instant Motioh and the procedural history since the issuance of this Cg
September 23, 2019 Order
l. Factual Background

Orexigen “a developmental stage biotechnology firnrhas a collaboratio
agreement with Takeda Pharmaceutical Company Lin(it€dkeda”) to develop ang
commercializéOrexigen’s “primary product candidate,” a drug for the treatment of ol
calledContrave in the United States, Canada, and Mexi€@AC § 7. Phase Il clinica

trials have been completed, and Contrave “was being studied in a drug trial known

2 The facts alleged in Plaintiff€onsolidated Amende@omplaint are accepted as true for purposs
Moving Defendants’ Motion.See Vasquez v. Los Angeles Crt§7 F.3d 1246, 1249 (9th Cir. 200

(holding that, in ruling on a motion to dismiss, the Court must “accept all mateegdtadhs of fact a$
true”). The Court also considers those materials outside the Consolidated AmemdplaiGt that are

properly incorporated by referenc8ee Khoja v. Orexigerherapeutics, In¢899 F.3d 988, 998 (9th Ci
2018),cert. denied139 S. Ct. 2615 (2019ge also infrpagesr—12.

3 The Parties agree that the sole issue raised by the present Motion is wietihenénded Complair
fails to plead with particularity that Defendants’ allegedly fraudulent statenoenkdarch 32015 havg
any casual connection to the losses purportedly suffered by PlaintNMayn12, 2015.” ECF No. 11
(“Not. of Mot.”) at 1; see alsoOpp’'n at 1 (“Defendants do, however, suggest that Plaintiffrioa
adequately pled loss causation in connection with the May 12, 2015 announcement that
Pharmaceutical Co. (“Takeda®- Orexigen’s own business partrerdisclosed for the first time that
was initiating a $200 million claim against Orexigen due to Defendants’ miscandeeealing th5%
data LIGHT Studyn the March 3, 2015 Form.”). Although several of the new or revised allegati
in the Consolidated Amended Complaint (“CAC”) are intended to strengthen Leadif3 loss

causation allegations as to Defendants’ May 8, 2015 statements, “[M®efefjdants did not challenge

the Original Complaint on this ground, and do not challenge the adequacy of Plaintiftsaussgior
allegations as to the May 8 statements here.” Mot. at 2. Accordingly, the Cowrtlowsi facts from it
recitation of he relevant facts.
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LIGHT Study.” Id. The Light Study’s Executive Steering Committee, Data Monitoring

Committee, and Orexigen entered into a data accesg“plarP”), pursuant tovhich all
agreed to limit the number of people within Orexigen who had access to tima rmetgults
of the LIGHT Studyto just those individualwho needed to facilitate submission
Orexigen’s marketing application to thénited Stated~ood and DrugAdministration
(“FDA"). Id. 53 & n.1.

On July 2, 2014, Orexigen filgoatent applicatiomumber14/322,810 (thé’'810

Application?’), which “included specific quantitative 25% interim LIGHT Study data,

“pursuant to a statutory ‘nonpublication’ requésid. { 12. In early January 201
Orexigen rescinded the nonpublication requégt. 14. On March 3, 2015, the rited
StatesPatent andTrademarkOffice (“USPTQO”) issued U.S. Patent No. 8,969,371 (
“’371 Patent) fromthe’810 Application. Id. § 15 see alsdefs.’ Req.Ex. B.

That same dayQrexigen filed a~orm 8-K with the United States Securities g
Exchange Commission (“SEC”) announcing the publicationthef '371 Patent an(
releasing the 2perceninterim LIGHT Studyresults. @C {115, 87, see als®efs.’ Req.
Ex. C. TheForm8-K noted that the '371 Patent “incorporate[d] data from [tHeHLT
Study],” and that the '371 Patent “contain[s] claims related to a positive eff€ontrave
on [cardiovascular (CV”)] outcomes” based on an “ansiy. . . conducted based on
observed amh adjudicatedmajor adverse cardiovascular eventsACE”), which was
approximately 25% of the planned MACE for the Light Stud@AC | 87, see alsdefs.’

of

S5,

the

nd

04

Req. Ex. C TheForm8-K further explained that the interim analysis “was prospectively

designed to enable an early and preliminary assessment of safety to support re
approval” and that “[a] larger number of MACE are required to precisely deterher
effect of Contrae on CV outcomes.’ld. Orexigen did not consult the FDA, Dr. Niss¢
or Takeda prior to filing theéorm8-K. CAC{ 15.

Also on March 3, 2015 orbesreleased an article reporting that the FDA had
unaware that th&8810 Applicationcontained the interim data and was “very disappoi

by Orexigen’s actions.1d.  93. That same day, Orexigen issued a press release
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that “the USPTO published the patent and supporting documentatioff,’94, but the

press release failed to disclose that “th8PTO only published what Orexigen itg
needlessly put into the 2014 Patent Application” or that Orexigen “had rescinded its
request that the 2014 Patent Application remain unpublisiced]"95.

On March 2, 2015, Orexigen’s common stock had closed at $5.79 per $tha
1 89. However, the March 3, 2015 publication @&‘“thisleading”interim LIGHT Study

dataand the “misleading” response to the FDA'’s statements the samt&audifigially

inflat[ed] the price of Orexigen’s securities” and “deceiv[ed] analysts and investdrs.

19 17, 97. That same day, common stock shares “soared almost 32% to close at $
on enormous trading volume of more than 95.8 million shar@sy’ 16, with trading a
high as $9.37 per shaiid, 1 89. On March 4, 2015, Orexigen common stock “ros
additional 11% on massive volume, to close at $8.49 per shdr€]’16 see also idf 97.

In Section VIof the CAC titled “Loss Causation and Economic Loskgad
Plaintiff alleges, in relevant part:

131. On May 12, 2015, it was also disclosed for the first
time in aBloombergarticle, called “Takeda Threatened to End
Orexigen Partnership as Study Halted,” that Takedeexigen’s
commercialization partner for Contravehad initiated dispute
resolution proceedings against Orexigen demanding it pay the
full cost— estimated at $200 millior of a new cardiovascular
outcomes trial due to Orexigen’s materially misleading March 3,
2015 statements and omissions regarding Contrave’s purported
heart benefit.In a May 12, 2015 email tBloomberg Takeda
spokesperson Sandy Rodriguez stated that “Takeda sent a
dispute letter to Orexigen on May 12 whereby Takeda seeks
termination of its collaboration agreement with Orexigen based
on Orexigen’s material breach of the agreement ...” A May 13,
2015 article appearing in théall Street Journditled “Orexigen
and Takeda Feud Over Cost of a Controversial Diet Drug Trial”
confirmed,inter alia, that: “[tlhedisclosure is causing Orexigen
shares to dropsince the cost of the trial is estimated to be about
$200 million, according to RBC Capital Markets analyst Simos
Simeonidis, who calculates that Orexigen would be on the hook
for as much as an extra $100 million if it loses the dispute.”

15CV-540 JLS (JLB)
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Similarly, a May 13, 2015 article appearing Bimospace.com
added that “the company stock took a big hit, dropping from a
high of $6.93 per share on May 12, the day the partnership [with
Takeda] was terminated, to today’s low [on May 13, 2015] of
$5.48 per share.”

132. As a direct redtiof the May 12, 2015 disclosures
alleged in {. . .] 131, supra which disclosed the truth for the
first time regarding: . . (iii) Takeda’s initiation of a $200 million
action against Defendants (which revealederfirst time that
Defendants had failed to disclose that they had filed the March
3, 2015 Form & revealing the dubious 25% heart benefit data
without first informing Takeda as alleged in {15, 8789,
suprg the price of Orexigen’s common stod&ll from an
opening price on May 11, 2015 of $6.75 per share to close on
May 13,2015 at $5.02 per share on massive trading volume as
investors digested the fulmpact of Defendants’ materially
misleading statements and deliberately reckiess. Together,
the revelations and disclosuresegkd in {. . .] 131, supra
caused the Company’s share price to drop approximately 25% in
a single daypetween May 12 and May 13, 2015 on unusually
high trading volume.

133. The timing and magnitude of Orexigen’s common
stock price declinesetween Mayl2 and May 13, 2015 negates
any inference that the losses sufferedPtgintiff and the other
members of the Class were caused by changed market
conditions, macroeconomic or industry factors, or even
Companyspecific factsunrelated to Defendants’ fraudote
conduct. The Company’s share price droppedm a high of
$6.93 per share on May 12, 2015 to a low of $5.48 per share on
May 13, 2015— a sharp decline of approximately 25%. The
Company’s share price neveecovered and Orexigen was
thereafter delistetom NASDAQ. Chapter 1bankruptcy later
ensued.

CAC 11 13133 (emphasis in originalkee also idf 5 (alleging that “the loss causi
disclosures on May 12, 2015 revealed the truth to the market about Defendants’ mj
false and misleading statemts and omissions on March 3, 2015 . . .id)(““In response
I1]
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to the disclosures on . .. May 12, 2015, Orexigen’s share price fell precipitously.”)
id. § VI).
Il. Procedural Background

On September 23, 2019, this Court issued its Order (1) Granting in Part and O
in Part the Moving Defendants’ Request for Judicial Notice, (2) Denying Lead Plai
Request for Judicial Notice, and (3) Granting in Part and Denying in Part the gV
Defendants’ Motion to DismissSeeECF No. 110. As relevant to the pending Motion,
September 23, 2019 Order determined that a May 12, 2015 press release authore
Nissen “was not a corrective disclosure as to the allegedpresentations /m March 3,
2015,” and accordingly Lead Plaintiff had failed to adequately allege loss causate
portion of his claims Id. at 37-38.

On October 17, 2019, Lead Plaintiff filags CAC. SeeECF No. 111. On Novemb;q
15, 2019, Moving Defendants filed the instant Motion. After briefing was complete,
Plaintiff filed four notices of supplemental authority on January 24, May 27, Juraand
October 12, 2020SeeECF Nos. 118, 126, 12836 Moving Defendants filed respons
to the first secondand fourth SeeECF Nos. 119, 127, 137

Meanwhile, on April 28, 2020, the Ninth Circuit issued an order lifting
administrative closure of the appeal as to Orexigen and substituting-Ddind
Administrator Province, Incin the place and stead of Orexigen as Defendapellee.
SeeECF No. 125. On May 19, 2020, in light of the bankruptcy court’s lifting of the &
automatic stay, the Ninth Circuit issued an order “fully adopt[ing its] opinipkhioja v]
Orexigen[ Therapeutics, In¢, 899 F.3d 98§(9th Cir. 2018)], to resolve Plaintiff's apge
as against Defendant OrexigenSeeECF No. 134 at 3. The Ninth Circuit’s judgme
took effect on June 10, 2020. at 1.

REQUEST TO CONSIDER MATERIALS INCORPORATED BY REFERENCE

l. Legal Standard

“Generally, district courts may not consider material outside the pleadings

assessing the sufficiency of a complaint under Rule 12(b)(6) of the Federal Rules
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Proceduré. Khoja v. Orexigen Therapeutics, Ina@B99 F.3d988, 998(9th Cir. 2018)
(citing Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir. 2001)“There are twc
exceptions to this rule: the incorporatibyreference doctrine, and judicial noti
underFederal Rule of Evidence 201ld.

Pursuant to Federal Rule of Evidence @), “[tlhe court may judicially notice |
fact that is not subject to reasonable dispute because it: (1) is generally known wi
trial court’s territorial jurisdiction; or (2) can be accurately and readily determined
sources whose accuracy cahreasonably be questioned.Accordingly,‘[a] court may

take judicial notice of matters of public record without converting a motion to dismis

a motion for summary judgmetit. Khoja, 899 F.3d at 999 (quotingee 250 F.3d at 689).

“But a court cannot take judicial notice of disputed facts contained in such
records. Id. (citing Leg 250 F.3d at 689).

“Even if a document is not attached to a complaint, it may be incorporat
reference into a complaint if the plaintiff refers extensively to the document ¢
document forms the basis of the plaintiff's claintJhited States v. Ritchi@42 F.3d 903
908 (9th Cir. 2003jciting Van Buskirkv. Cable News Network, In@84 F.3d977,980
(9th Cir. 2002)Branch v. Tunnell4 F.3d 449, 83-54 (9th Cir. 1994)pverruled on othe
grounds by Galbraith v. Cnty. of Santa ClaB07 F.3d 1119 (9th Cir. 2002)enture
Assoc. Corp. v. Zenith Data Sys. Cof87 F.2d 429, 431(7th Cir. 1993)):[T] he mersg

A4
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S Nt

publi

ed b
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mention of the existence of a document is insufficient to incorporate the contents of

documentunderRitchie” Khoja, 899 F.3d at 1002 (quotirgpto Settlement v. Eisenbe
593 F.3d 1031, 1038 (9th Cir. 2010Nonetheless, a document may still form the bas
the plaintiff's claim whee “the claim necessarily depended on the[ documelt].(citing
Knievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 2005)). “However, if the document m
creates a defense to the weliéd allegations in the complaint, then that document dig
necessaly form the basis of the complaintid.

When a document is incorporated by reference, “the district court may treat

document as part of the complaint, and thus may assume that its contents are
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purposes of a motion to dismiss under Rule 12(b)(Rjitthie 342 F.3d at 908ee alsq
Marder v. Lopez450 F.3d 445, 448 (9th Cir. 2006) (“The court may treat . . . a docy
[incorporated by reference] as ‘part of the complaint, and thus may adsaifrrie tontent
are true for purposes of a motion to dismiss under Rule 12(b)(6).”) (¢itatpie 342
F.3d at 908) Nonetheless,t'is improper to assume the truth of an incorporated docu
if such assumptions only serve to dispute facts stat@aviellpleaded complairit. Khoja,

899 F.3d at 1003.

Il.

Analysis

Moving Defendants ask the Courtitaorporae by referenceix documents:

(1)

(2)

(3)

(4)

(5)

“Food and Drug Administration’s (‘FDA’) September 10, 2014 ‘Center

Drug Evaluation and Research SummaryiBe&y which is publicly available

at
https://www.accessdata.fda.gov/drugsatfda_docs/nda/2014/2000630ri
OSumR.pdf{the ‘2014 FDA Review’),“for background facts about the Lig
Study and the FDA'’s regulatory process with respect to Contr@eads.’
Reg.atl, 4; see iIdEX. A;

“United States Patent No. 8,969,371, which is publicly availabl
http://portal.uspto.gov/pair/PublicPdthe “371 patent’)’ “for background

imen

UJ

ment

for

j1s0l
ht

D

at

facts about Orexigen’s U.S. patent application and the issuance of the '37

patent,”"Defs.’ Reg.at 1, 4; see idEX. B;

“Orexigen Therapeutics, Inc.’s (‘Orexigen’) FormK8filed with the

Securities Exchange Commission (‘'SEC’) on March 3, 2015, whig

publicly available a
http://www.sec.gov/edgar/searchedgar/companysearch(timenMarch 3 8
K"),” “so the Court has a complete picture of the information provide
investors on March 3, 2015Jefs.’ Req. at 14-5; see idEx. C;

“Carlone Chen’'swww.bloomberg.comarticle on May 12, 2015, title
‘Takeda Threatens to End OrexigBartnership as Study Halted,” which
available ahttps://www.bloomberglaw.com/document/NOSIEUGJT fBe
‘May 12 Bloomberg Article’),”on which Moving Defendants purport Le
Plaintiff relies “to form the basis of his new loss causation thed@egfs.’
Req. at 15 (citing CAC 11 131, 132%ee idEx. D;

h is

2d to

d

IS

ad

“Ed Silverman’swww.wsj.comarticle on May 13, 2015, titled, ‘Orexigen and
Takeda Feud Over Cost of a Controversial Diet Drug Trial,” which is publicly

9
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available at https://blogs.wsj.com/pharmalot/2Z¥05/13/orexigerand

takedafeud-overcostof-a-controversialdietdrugtrial/ (the ‘March 13 WSJ

Article’),” on which Moving Defendants purport Lead Plaintiff relies “to fq
the basis of his new loss causation theory,” Defs.’ Req. at 2, 5 (citing Cj
131, 132)see idEx. E and

(6) “Alex Keown and Riley McDermid'svww.biospace.conarticle on May 13
2015, titled, ‘Takeda Threatens to End Orexigen Partnership Over St
Obesity Study,’ which 5 publicly available
https://lwww.biospace.com/article/takethaeatengo-endorexigen
partnershipoverstoppedobesitystudy/ (the ‘May 13 BioSpace Article”),
on which Moving Defendants purport Lead Plaintiff relies “to form the k&
of his new loss causation theory,” Defs.” Req. at 2, 5 (citing CAC 11
132);see idEx. F.

Lead Plaintiff argues that Moving Defendants impermissibly are “offering 1
exhibits for the truth of the underlying facts they contain,” Opp’n at 19, becaus
example, the language froiime March 320158-K cited in Moving Defendants’ Motio
“is thesame languagéhat Defendants relied on to argue that the statements they m
March 3 were not false a theory which was squarely rejected by the Ninth Circuit,”
accordingly “[iJt isunclear why Defendants would have cited to this langufays to try
to impermissibly contradict Lead Plaintiff's wadled allegation$ id. (emphasis i
original) (citingMot. at § Khoja, 899 F.3d at 1003, 1010). Lead Plaintiff further “dispt
tha incorporating Ex. F is permissible, as it is only referred to briefly and for the prg
that Takeda’s disclosure caused Orexigen’s stock price to fiall.{citing CAC  131)
Lead Plaintiff argues that, if incorporation of these articles is proper, the incorpdg
“does not extend to Defendants’ factual conclusions or characterizations of their cq
id. at 19-20 (citingKhoja, 899 F.3d at 1006), and thus “asking the Court to incorpor

conclusion that these articles ‘do not suggest any connection’ between Defendants

3, 2015 misleading statements and Takedadlspmberg’'sand theWall Street Journal’s

disclosures . . . goes ‘beyond testing the sufficiency of the claims and into the re
factual disputes,’id. at 20 (quotingkhoja, 899 F.3d at 1006; citing CAC { 131).
111
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The Court previouslhasincorporate by reference Exhibits A through SeeECF

No. 76 at 18 ECF No. 110 at 18.9. In its September 23, 2019 Order, the Court found

that incorporation by reference of Exhibits A and B, for the same purposes offere
was proper.SeeECF No. 110 at 18. The Court again finds incorporation by refel
proper for Exhibits A and B. With regard Exhibit C, theCourt’'s September 23, 201
Order noted that Lead PlaintiffsConsolidated Complaint refers extensively to
March3, 2015 Form &, see, e.q.CC 11 8738, which also forms the basis of Lg
Plaintiff's claims predicated updalse and misleading omissions in that very filirgge,
e.g, id. 187-92" ECF No. 110 at 18.The Court concluded that, “[#jough ‘what
inferences [the Clourt may draw from [the] incorporated document should .
approached with cautionsee Khoja, 899 F.3d at 1003, Exhibit C is appropriat
incorporated by reference.” ECF No. 110 atll® The Court again finds it approprid
to incorporate Exhibit C by reference, but the Court will not incorporate into the CA
statementsherein offeedsolely tocontestany wellpleaded facts in the CAC

As for Exhibis D through F the Court finds that Lead Plaintiff relies dme May
12, 201%Bloombergarticleto form the basis of his loss causation theang therefore th
Court concludeshat itis appropriate to incorporate by reference ExHibitAgain, the
scope of the Court’'s incorporation by reference will exclude “Defendants’ fg
conclusions or characterizations ofetdocument SeeOpp’n at 1920. However, thg
Court agrees with Lead Plaintiff that it is not appropriate to incorporate Exhibits E
by reference. The CAC does notefer extensively to tlee documens, nor does Lea
Plaintiff rely on them to form the basisluf claim. As the Ninth Circuit has stated, “ffj
‘extensively to mean anything und&itchig it should, ordinarily at least, mean more tt
once’ See Khoja899 F.3d at 1003 (citingoto, 593 F.3d at 1038 “Otherwise, the rulg
would simply require a complaint toefer to the documentln theory,a reference ma
be sufficiently*extensive if a single reference is relatively lengthyld. However, he
CAC only refers to each of Exhibits E and F once, and then only for the propositi
111
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the share prices dropped on May 13, 2088eCAC 1 131. Thus, the Court sees no reg
to incorporate these ancillary documents by reference.

Accordingly, the CourGRANTS IN PART AND DENIES IN PART Moving
Defendants’ Request to Consider Documents Incorporated by Ref¢E€iedNo0.114-9),
asoutlined above.

PARTIAL MOTION TO DISMISS
l. Legal Standard

Rule 12(b)(6) permits a party to raise by motion the defense that the con
“fail[s] to state a claim upon which relief can be granted,” generally referred tmaiscen
to dismiss. The Cotuievaluates whether a complaint states a cognizable legal theo
sufficient facts in light of Federal Rule of Civil Procedure 8(a), which requires a “shg
plain statement of the claim showing that the pleader is entitled to relief.” Althougl
8 “does not require ‘detailed factual allegations,’ . . . it demands more than an una
the-defendanunlawfully-harmedme accusation.”Ashcroft v. Igbal 556 U.S. 662, 67
(2009) (quoting3ell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)). In other words
plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires n
than labels and conclusions, and a formulaic recitation of a cause of action’s elemsg
not do.” Twombly 550 U.S. at 555 (alteration in original). “Nor does a complaint su
if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancemelusal, 556 U.S,
at 678 (alteration in original) (quotinigvombly 550 U.S. at 557).

“To survive a motion to dismiss, a complaint must aonsufficient factual matte
accepted as true, to ‘state a claim to relief that is plausible on its falk.{guoting
Twombly 550 U.S. at 570%kee alsd-ed. R. Civ. P. 12(b)(6). A claim is facially plausi
when the facts pled “allow[] the court to draw the reasonable inference that the de
is liable for the misconduct allegedld. (citing Twombly 550 U.S. at 556). That is not
say that the claim must be probable, but there must be “more than a sheer possibil
defendant has acted unlawfullyld. (citing Twombly 550 U.S. at 556). “[F]acts that g

‘merely consistent with’ a defendant’s liability” fall short of a plausible emtidet to
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relief. 1d. (quotingTwombly 550 U.S. at 557). Further, the Court need not accapue@
“legal conclusions” contained in the complaimdl. at 678-79 (citing Twombly 550 U.S,
at 555). This review requires “contexpecific” analysis involving the Court’s “judicij
experience and common senstl” at 679. “[W]here the welpleadedacts do not perm

the court to infer more than the mere possibility of misconduct, the complaint has-at{

but it has not ‘show[n}—‘that the pleader is entitled to relief.Td. (quoting Fed. R. Civ.

P. 8(a)(2)).

Further,”[c]laims brought under Rule 1&H. . . must meet Federal Rule of Ci
Procedure 9(b)’s particularity requirement that ‘[ijn all averments of fraud or miske
circumstances constituting fraud or mistake shall be stated with particulatity&’Dura
Pharm., Inc. Sec. Lid., 452 F. Supp. 2d 1005, 1016 (S.D. Cal. 2q@&gration in original
(quoting Fed. R. Civ. P. 9(b)) (citing re Daou Sys., Inc. Sec. Litig11 F.3d 1006, 101
(9th Cir. 2005)cert. deniedb46 U.S. 1172 (2006)ourish v. Cal. Amplifierl91 F.3d
983, 993 (9th Cir. 1999)). “In addition, in 1995, Congress enacted the Private Se
Litigation Record Act of 1995 (PSLRA) and altered the pleading requirements in

securities fraud litigation by requiring a complaint plead with particularity both falsit)

—

bged

Vil

€,

4

curiti

rivats

y and

scienter.” Id. at 1016-17 (quotingDaouSys, 411 F.3d at 1014) (internal quotation marks

omitted).

The Court will grant leave to amend unless it determines that no modified cont
“consistent with thehallenged pleading. . [will] cure the deficiency.”DeSoto v. Yelloy
Freight Sys., In¢.957 F.2d 655, 658 (9th Cir. 1992) (quottchriber Distrib. Co. v. Sef\
Well Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986)).
[I.  Analysis

“Section 10(b) of the. .1934[Act] forbids (1) the ‘use or employ[ment] . .. of 4
. . . deceptive device,’ (2) ‘in connection with the purchase or sale of any securit)
(3) ‘in contravention of[SEC]‘rules and regulations.”Dura Pharm., Inc. v. Broud®44
U.S. 336, 341 (2005) (quoting 15 U.S.C. § 78j(b)). “Rule-&(brbids, among othg

things, the making of any ‘untrue statement of a material fact’ or the omission

13
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materialfact ‘necessary in order to make the statements made . . . not misleadchg.

(quotingl7 CF.R.8 240.10B5). “The basic elements of a Rule 1®lzlaim, therefore
are:(1) a material misrepresentation or omission of fact, (2) scienter, (3) a tonneith
the purchase or sale of a security, (4) transaction and loss causation, arah{b)ie
loss.” Daou Sys.411 F.3cat 1014 (citing Dura Pharms.544 U.S. at 34442).

Although Moving Defendants claim that their Motion is directed solely to the
of loss causation, in actuality, thdotion argues that Lead Plaintiffs CA@ails to
adequately plead several of the required elements of a claim for securitieHriaoarily,
Moving Defendantsassert that Lead Plaintiff has not adequately pleaded loss causg

alleg[ing] that investors learned on May, 2015 that Takeda
Pharmaceutical Co. Ltd. (“Takeda®Orexigen’s commercial
partner in conducting the Light Studynitiated a*$200 million
actiori’ againstDefendants which purportedly revealed for the
first time that Orexigen disclosed thata underlying the patent
on March 3 without notifying Takeda in advance.

Mot. at 2 (citing CAC { 132) (footnote omittedhlowever Moving Defendantalsoargue
that Lead Plaintiff fails to plead falsiigdequately because Defendants had no duty
inform investors that the March 3, 20188vas filed without first informing Takeddd.
at 12 (citing CAC { 132). Moving Defendaritsther claim that the CAC contains 1
allegations to support the materiality of the allegedly misleading statementissiann|
Id. at 13-14 (citations omied)?

4 In a footnote, Moving Defendants assert a fourth argument, that “[tjhe Amended Caiisgiisn beref]
of allegations that Defendants intended to deceive or were deliberately recklegmgntéainform
investors that Takeda allededlid not have advance notice of the March-B.8 Thus, any such clair
should also be dismissed for failure to plead scienter.” Mot. at 14 n.12 Rdmgpni v. Larkin253F.3d
423, 432 (9th Cir. 2001) Similarly, Lead Plaintiff responds to the angent in a single sentence ir]
footnote in his Opposition. Opp’n at 14 n.7.

The Court declines to address this argument, which was not fully briefed Partiess. “Arguments
raised only in footnotes, or only on reply, are generally deemed waneldneed not be considere

Cheever v. Huawei Device USA, Indo. 18CV-06715JST, 2019 WL 8883942, at *3 (N.D. Cal. D¢

4, 2019)(citing Estate of Saunders v. Comnvyd5 F.3d 953, 962 n.8 (9th Cir. 2018gnders v. Sodex
Inc., No. 2:15¢cv-00371JAD-GWF, 2015 WL 4477697, at *5 (D. Nev. July 20, 2015) (“Many courts

14
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A.  Material Misrepresentation or Omission of Fact

The Court will first address Moving Defendants’ argument that Lead Plaintiff
to plead a material misrepresentation or omission of fact. Mot. alAl&atement o
omission is misleading “if it would give a reasonable investor the ‘impression of a §

affairs that differs in a material way from the one that actually exisBetson v. Applie(

Signal Tech., In¢527 F.3d 982, 985 (9th Cir. 200@)uotingBrody v. Transitional Hosps.

Corp., 280 F.3d 997, 1006 (9th Cir. 2002)). With regards to an omisqajisclosure is
required .. . only when necessary to make . statements made, in the light of 1
circumstances under which they were mau® misleading.” Khoja, 899 F.3d at 100
(internal quotation marks and citations omitte@ihus “companies can control what th
have to disclose under these provisions by controlling what they say to the mauks
(citations and internal quotationarks omitted).“But once defendants [choose] to t¢
positive information to the market, they [are] bound to do so in a manner that w
mislead investors, including disclosing adverse information that cuts againsisttieey
information.”Id. (citations and internal quotation marks omitted) (alterations in origi

“[Aln omitted fact is material if there is a substantial likelihdbdt a reasonab
shareholder would consider it importanBasic Inc. v. Levinsq@85 U.S. 224, 231 (1984
(quotingTSC Indus., Inc. v. Northway, Ind26 U.S. 438, 449 (1976). “[T]here must

a substantial likelihood that the disclosure of the omitted fact would have been vie

the reasonable investor as having significantly altered the ‘total mimfaimation made

available.” 1d. at 23132 (quotingTSC Indus. 426 U.S. at 449).“At a minimum,
‘[p]laintiffs’ allegations must suffice to raise a reasonable expectation that discove
reveal evidence satisfying the materiality requirement, and to allow the courttdhe
reasonable inference that the defendant is lidblk¢hoja, 899 F.3d at 1009 (quotidg re
Atossa Genetics Inc. Sec. Liti§68 F.3d at 794

disregard arguments raised exclusively in footnotes.” (quoting Bryan GaheeRedbook: A Manual g
Legal Stylel68 (3d ed. 2013)))).
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Moving Defendants argue thatPlaintiff cannot establishfalsity, becauss
Defendand had no duty to inform investors that Orexigen filedMfagch 3 8K ‘without
first informing Takeda.” Mot. at 12 (quoting CAC 1 132). Moving Defendants analg
to Lead Plaintiff'sformer claimthat Defendants misled investors by failing to disclose
Orexigen had violated the DAP on March 3, 2015, which information the Ninth C

determined Defendants had no duty to share
permission to publish’ the 25% data on that date.” Mot. at 13 (quiitioga, 899 F.3d a

because Orexigen never touted

1011). Finally, Moving Defendants argue that, evérany statement or omission we
actionable, it must also be material, but “the [CAC] contains no allegatosuggest tha
a reasonablenvestor would even care” about Orexigen’s alleged failure to give Ta
advance notice of the March 3, 201K8 Mot. at 13 (footnote omitted).

\U

Dgize
that
ircuit
havi
t
bre
At
kede

Lead Plaintiff argues that this argument “conflates the standards for evaluatin

whether a defendant has ayto disclose material information with those for proxim
cause.” Opp’'n at 13. While i true, as this Court notedipraat 14, that this argumer
does not relate to loss causatiguoyportedly the only subject of Moving Defendar
Motion,®> a mateial misrepresentation or omission of fact is nonetheless a required e
of a claim for securities fraud that Lead Plaintiff must plead in order to state a @il

Lead Plaintiff was put on notice of this argument by Moving Defendants’ thof

treament of the issue in their opening briSeeMot. at 12-14. Indeed, Lead Plaintiff's

Opposition contains a section titled “Defendants’ Violation of Their Dutytbldislead
the Public Has Been Established and is Law of the Case.” Opp’n kloh&ver, thg
section bearing thiseadings largely devoted to the reasonable foreseeability of Tak

decision to seek termination of its partnership with Orexigen in light of the alleged

ate
1t
Its’
emel
m,
ougr

D

pda’s

Marc

3, 2015 omissiongsd., and concedes that the Ninth Circuit “found that Defendants did not

have a duty to disclose that it had violated the DAdP,(citation omitted).

5> See, e.g.Not. of Mot. at 1 (indicating Moving Defendants move for dismissal in part of the @*C [

failure to plead loss causation”).
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The Court agrees with Moving Defendants that Lead Plaintiff fails to f
adequatelythis element of his claim, to the extent it is premiisa the May 12, 201
Bloombergarticle correcting any misleading statements or omissions from March 3,
Although Lead Plaintiff alleges that “Orexigen filed the Forid @ithout first consulting
with the FDA, Dr. Nissen or its own business partiiakeda,” CAC { 15,.ead Plaintiff
does not allege that Moving Defendants had a duty to disclose their failure to [
Takeda with advance noticeor can the Court plausibly infer from the allegations in
CAC that such a duty existed. Rather, thei€agrees with Moving Defendarttgat this

scenarids similar to Lead Plaintiff's unsuccessful attempt to plead that it was misle

nlead
5
201°

IFOVIC
the

ading

for Defendants to fail to disclose that the publication of the 25% LIGHT Study data viplate

the DAP. In dismissing tb theory, the Ninth Circuit reasoned:

Although Orexigen touted the interim results and therefore
created a duty to disclose the corresponding adverse information,
Orexigen never touted having permission to publish the results.
Even though violating the DAP could have negative
consequences for Orexigen (and its investors), Orexigen did not
have a duty to share that informatiohhe Complaint does not
identify earlier statements by Orexigen that suggest a duty either.

Khoja, 899 F.3d at 1011. Similarly, here, Lead Plaintiff does not allege that Org
touted that it had informed Takeda of its intention to publish the 25% LIGHT Study
or that Takeda had approved of its decision to do so. Absent a duty to disclose, o
actionable misleading omissiorAnd, while Defendants’ duty to disclose that the 2
LIGHT Study data wreunreliable is certainly law of the case, Defendants’ duty to dis
whether or notthey had told Takeda otheir intention to disclose tise data is not
Accordingly, Lead Plaintiff fails to state a claim to the extent he relieMoning
Defendants’ failure to disclose that they did not inform Takeda in advance of their in{
to file the March 3, 2015-&.°

®In light of the Court’s finding that Lead Plaintiff fails to state a claim due tdalfiisre adequately t
allege a misrepresentationamission, the Court need raddresshe materialityof the same
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B. Loss Causation

The Cout next addresses Moving Defendants’ argument that Lead Plaintiff f
adequately plead loss causation. Mot. atlP0 To demonstrate loss causation, a plair
must allege “a causal connectibetween the material misrepresentation and the |
Dura Pharns. 544 U.S.at 342 see alsol5 U.S.C. § 784(b)(4). The Ninth Circuit
recently held that, to plead loss causation

by relying on one or more corrective disclosures, a plaintiff must
show that: (1) a corrective disclosure revealed, in whol@ or
part, the truth concealed by the defendant's misstatements; and
(2) disclosure of the truth caused the company's stock price to
decline and the inflation attributable to the misstatements to
dissipate. At the pleading stage, the plaintiff's task mllege

with particularity facts “plausibly suggesting” that both
showings can be made.

In re Bofl Holding, Inc. Sec. LitigNo. 1855415,  F.3d __, 2020 WL 5951150, at

(9th Cir. Oct. 8, 2020) (citingwombly 550 U.S. at 557Qregon Public Employee

Retirement Fund v. Apollo Group, In€74 F.3d 598, 605 (9th Cir. 2014AlthoughRule
9(b) s heightened pleading standard applies to allegations of loss cau§gtiat effort
‘should not prove burdensorméor even under Rule 9(b) the plaintgfallegations wil
suffice so long as they give the defendanttice of plaintiffs’ loss causation thedrgnd
provide the courtsome assurance that the theory has a basis iti fadt.at *8 (quoting
Dura Pharms 544 U.S. at 34Berson v. Applied §nal Technology, In¢.527 F.3d 982
989-90 (9th Cir. 2008)

Moving Defendants argue that Lead Plaintiff fails to allege that the disclosu
the May 12, 201Bloombergarticle correct any allegedly false or misleading stater
appearing in the MarcB, 2015 8K. Mot. at 16-12. Specifically, Moving Defendan
argue that only two statements from March 3, 2015 “remain at issue”: (1) the fai
reveal in the March 3, 2015Kthat the 25% LIGHT Study results were “unreliable,”
(2) Defendants’ failure to disclose in the March 3, 2015 press release their
111
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publishing the '371 paterit.Mot. at 10. Moving Defendants contend that Lead Plai
does not allege that these statements were false or misledmbogu$Seof anything
Defendants said about Takeda, or because of any omission related to TdéedtI0-
11 (emphasis in original) (citing CAC 11 92, 95, 98). Moving Defendants further
that,

even if there was a statement on March 3 to tie back tdJalye

12 articles that disclose Takeda’s initiation of dispute
proceedings against Orexigen do nattually reveal that
“Defendants had failed to disclose” that Orexigen filed the
March 3 8K “without first informing Takeda.” Thus, Plaintiff

has not evepleaded an alleged corrective disclosure in the first
place. Indeed, those articles do nstiggest any connection
whatsoever between Takeda’'s claims for breach of the
collaboration agreement and Orexigen's alleged failure to
provide advance noticd the Mach 3 8K.

Id. at 11 (citing CAC 1Y 1382, Exs. D, E, F). Finally, even if such a connection w
established, Moving Defendants claim, analogizing to cases addressing the revel
litigation or investigations, that the mere allegation that “Takiead sued Orexigen f

‘material breach’ based on Orexigen’s failure to give notice of the MarciK3i8

inadequatestanding on its owrio establish loss causatiolal. at 12 n.9 (citations omitted)).

Lead Plaintiff responds that:

The May 12, 2015 disclosures make clear for the first time that
Takeda wanted to dissolve its partnership with Defendants based
on “Orexigen’s material breach of the agreemeritlie facts
before the Court strongly suggest that this breach relates back to
Defendant’s unilatetadecisions to: (i) publish the unreliable
25% interim data; and (ii) hide their role in getting the patent
published. These allegations are “inextricably linked” with
Takeda’'s announcement that they were seeking to dissolve their
partnership with Orexigen and leave them with the entire cost of
the subsequent safdtsic].

" Lead Plaintiff appears to agree that these two statements from March 3, 2015 alg the®relevan
to the loss causation issuee, e.g.Opp’n at 16.
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Opp’n at 16 (citingCAC 131 In re Silver Wheaton Corp. Sec. Liti@019 U.S. Dist.

LEXIS 59428, at *40 (C.D. Cal. 2019)Thus,

Defendants’ decision to publicize the unreliable 2Bf&rim
data is theproximate cause of. (i) the LIGHT Study’'s
cancellation; (ii) the FDA’s warning thaontrave might be
pulled from the market; and (iii) Takeda’s decision to institute
dispute resolution proceedingSince Takeda had known since
late 2014 that the FDA would require another safety study, there
IS no other reasothat it would have resorted to such aggressive
tactics at that timeMoreover,Defendants do not offer one here.

Id. at 17 (citingCAC 1155,126). Lead Plaintiff argues that Moving Defendants’ anal
to government investigation cases is inapt because an announcement of an inve

with something more, such as a corrective disclosure, can establish loss causat

“[h] ere, Takeda’'sranouncement, along with the news tftae] LIGHT Study hadbeen

terminated prematurely, and following Dr. Jenkins’ March 5 warhgayeinvestors the

context necessary to interpret [Takeda’'s disclosure] as revealifgatiltd” 1d. at 18
(citing Evansbn Police Pension Fund v. McKesson Cpg@19 U.S. Dist. LEXIS 18830x
at *44 (N.D. Cal. 2019))tkird alteration in original).

Furthermore, ecording to Lead Plaintiff, the May 12, 20BdJoombergarticle’s
disclosure of Takeda'’s actions “was a reasonably foreseeable consequence” of Or
duty to disclose the unreliability of the 25% interim LIGHT Study data inMaech 3,
2015 8K. Id. at 13 (citingkhoja, 899 F.3d at 102:2A3). Thus,the Ninth Circuit’s analysi
of the DAP issu@n Khojasupports his argument because, although the Ninth Circuit 1
no duty to disclose the alleged violations of the DAP, “it identified potentiktioos (ang
thus, the attendant risks) as a reasonably foreseeable outcome of their March

misstatemets and omissions,” which are “likely material to reasonable investotd.’
(citing Khoja, 899 F.3d at 1013). Ultimately, “whether Orexigen may not have h;
affirmative duty to disclose information about its relationship with Takeda, does not
that such information does not ‘relate back to the frauldl."at 14 (footnote omitted).

111
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In their Reply, Moving Defendants argue that none of the reasons why the M
2015 misstatements are materially false or misleading, as alleged@Atheare relate
to the purported failure to provide notice of the March 3, 20K5®& Takeda. Reply at2
3. This ‘failure to allege that the March 3K8was false or misleading becausenjthing
said or not said about Takeda is dispositiviel. at 4 Moving Defendants further argy
that, because Lead Plaintiff’'s sole loss causation theory pleaded in the CAC is a
revelation theory, Lead Plaintiff cannot rely on a foreseeable consequences
outcomes theory. Reply at 8ee id.at n.4. Een so, Lead Plaintiff's argument that {
May 12, 2015Bloombergarticle establishes that Takeda’'s actions related back t
decision to publish the unreliable interim LIGHT Study data is nothing but unsupj
speculation that does not satisfy the gdleg requirements ofwombly Id. at 5-7; see
alsoid.at 7 n.7.

Having carefully reviewed the pleadings and the Parties’ arguments, the
agrees that the facts currently alleged in the CAC, viewed in the light most favor
Lead Plaintiff, sinply do not allege a link sufficient for the Court to find that the May

2015 Bloombergarticle was a “correction” of any false or misleading statemen

omissionsmade onMarch 3, 2015 or that theBloombergarticle “relates back” to the

March 3, 2015tatements or omissiong he Court agreewith Moving Defendantshat
Lead Plaintiffs argument that Takeda’'s decision to send a letter on May 12,
instituting dispute resolution proceedings against Orexiggressarilyrelates backa
Orexigen’s failure to disclose the unreliability of the 25% LIGHT Study data

unsupported.

As the Ninth Circuit stated iMetzler Inestment<GMBH v. Corinthian Colleges

Incorporated

[WT]hile the court assumes that the facts in a complaint are true,
it is not required to indulge unwarranted inferences in order to
save a complaint from dismissalhe TAC s allegation that the
market understood the June 24 and August 2 disclosures as a
revelation of Corinthian's systematic manipulation of studen
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enrollment is nba “fact.” It is an inference that Metzler believes
is warranted from the facts that are allegeBlut Corinthian
persuasively explains why this is not the case.

540 F.3d 1049, 10645 (9th Cir. 2008jciting In re Syntex Corp. Sec. Liti@5 F.3d 922
926 (9th Cir.1996)). On the facts presently alleged in the CAli& Court simply canng
accept as plausible the chain of inferences necessary to permit the May 12la2diberg
article to relate back to the March 3, 2Glt&tements or omissions atues The May12,
2015 Bloombergarticle does not identify what “material breach” of Orexigen and Taksg
agreement led Takeda to institute dispute resolution proceedings against OréSag
Reply at 56; see alsdefs.” Req. Ex. D.Lead Plaintiff claims there can be “no otf
reason” whyTakeda would have resorted to this action at this time. Opp’n at 17 (em
omitted). But the Court does not find this inference credible. Morenim@&weeks hag
passed between the March 3, 2015 disclosures and Takeda’'s sending of the letter
a breach of its agreement with Orexigen on May 12, 2@d&eDefs.” Req. Ex. D.Itis
unlikely Takeda would have waited more than two motulsend a letter alleging a breg
were the March 2015 disclosures the trigger for the lett&ccordingly, the Court furthe
finds that Lead Plaintiff has failed to adequately plead that the May 12 Bl6dberg
article relates back to the allegedly misleading statements or omissions from3viarl5
In such a way as to satisfactorily plead loss causation.

C. Lead Plaintiff's Notices of Supplemental Authority

The fournotices ofsupplementabuthority filed by Lead Plaintiff do not alter tf
Court’s viewthat the allegations of the CAC are instiffint to state a claim to the exte
they rely on linking the May 12, 20BJoombergarticle to any misstatements or omissi
from March 3, 2015

8 The Court notes that Movirigefendants objected to Lead Plaintiff's Second Notice for exceeding
purpose and permissible scope of a notice of supplemental authorities.” Resp. to 2d Map. éfugh.
at 1. While Lead Plaintiff does use its Notices to provide further argurardtsanmentary Moving
Defendants rebutted those arguments, at least as to the first two Maticd® fourth Notice, and had

22
15CV-540 JLS (JLB)

bda’'s

(D
>

ner
phas
I

alleg

iIch

=

Nt

DNS

t]he

an




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

Lead Plaintiff's First Notice concesrKarinski v. Stampsom Case No. 1@v-
1828 MWF (SKx), 2020 WL 281716 (C.D. Cal. Jan. 17, 2028¢e generallgstNot. of
Supp. Auth However,Karinskiis distinguishable from the facts before this Coitst,
in Karinski, the court determined that Stamps.com had a duty to discldS€S’s
opposition toStamps.com’s reseller prograrand therefore had made a mislead
statement, because it “touted its strong relationship with USPS and USPS’s app
Stamps’ business model.” 2020 WL 281/H® *12. Here, Defendants made
misleading statement becauhereare not sufficient allegationa the CACto infer that
Orexigen hacdh duty to disclose whether it hadormed Takeda in advance that it w
going to publish the 25%terim LIGHT Study results ints March 3, 2015 &. See supr4
at16-17. Moreorver, the corrective disclosures at issueKiarinski pertained directly t(

the alleged misstatements or omissioas,the first announcementoncernedthe

termination of Stamps.com’exclusive relationship with USPSwhich itself was the

subject of the alleged false statements,” #mglsecond announcement concerned
reseller program that was allegedly fraudule?®20 WL 281716, at *1418. Here, the
connection between the alleged misstatements or omissions and the allegetive(
disclosure, however, is too tenudosadequately plead loss causatiddee suprat 18-
22.

Lead Plaintiff's Second Notice concerm re Twitter, Inc. Securities Litigatior
Case No. 1&v-05314JST,2020 WL4187915N.D. Cal.Apr. 17, 2020). See generall)

2dNot. of Supp. Auth Again, however, the Court finds the fact§wuitter distinguishable|

There the court concluded that there could be a duty to disclose declining DAU

trends in light of Twitter's statements thafijrf our more mature marketsje have very

high DAU to MAU, 50% plus 2020 WL 4187915,at *7 (internal quotation mark

omitted); ‘our MAU trend has already turned aroyind. at *9 (same); andDAU to MAU

opportunity to do so regarding ttierd. Ultimately, while the Court has reviewed the Parties’ argum
it has conducted its own analysis of the authorities brought to its attention iotihed\
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ratios in the quarter were similar to what they were by market relative to Analystifg
at *11 (same). Thus, Twitter had touted information that potentially required fuf
disclosure. The Court here, on the other hand, has found thatb®the caseSee suprg
at 16-17. Moreover,as relevant to loss causatiadhg corrective disclosures direc
concerned MAW andor DAU/MAU ratios, making clear the relatiship of these
statements to the omission of the declining DAU/MAU trernese2020 WL4187915 at

*15-18. But, as the Court here has concluded, Lead Plaintiff has failed to adequatel

ly
ther

ly alle

that the disclosures in the May 12, 2@I5ombergarticle adequately relate back to any

of the alleged omissions or misstatements from March 3, 28&&.suprat 18-22.

Lead Plaintiff' sThird Notice concerntn re WageWorks, Inc., Securities Litigation
CaseNo. 18CV-01523JSW, 2020 WL 2896547 (N.D. Cal. June 1, 2028¢e generally

3d Not. of Supp. Auth. Again, the Court finds the relevant facts to be distinguishable. |
WageWorksthe lead plaintiffs alleged thdf,bletween August 2016 and February 2017,

WageWorks improperly recognized revenue from the OPM contract, even thoug

administration of benefits had not beguand “failed to write down the value of. . a
software platform” that was no longer required by a cli@@20 WL 2896547at *1. In
allegedly inflated SEC filings, several of the defendamtade statements titighting the
benefits of the OPM contract and certifying that WageWdrtkancial reporting control

[

were adequaté.ld. However, after KPMG refused to certify WageWorks’ 2017 Annual

Report, WageWorks issued a press release indicahatj\WageWorKsprevious controls

were inadequate due to thtene at the topand that previous financial statemefrsisould
no longer be relied upch. Id. at *2. And, in its2017 Form 16K, WageWorks

acknowledgedhat “material weaknesses in internal contrals . led to false material

statements in 2016 and 2017, and “[ijn the second quarter of 2016, the client notifie

[WageWorks]that it no longer required the servicesshich rendered thgsoftware

platform]’s value ‘unrecoverablé’ Id. Thus, inWageWorksthe alleged correctivg

1%

disclosures correlated to the allegedly inflated revenue reporting. That is not the case he

See suprat18-22.
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Finally, Lead Plaintiff's Fourth Noticeoncerndn re Bofl Holding, Inc. Securitie
Litigation, No. 1855415, F.3d _ 2020 WL 5951150 (9th Cir. Oct. 8, 2020pe¢€
generally4th Not. of Supp. Auth.; Reply IS@th Not. of Supp. Auth. Once more, t
Court finds the facts dBofl distinguishable. First, iBofl, “the shareholders allege tf
defendants made false or misleading statements touting the bank's conservat
underwriting standards, its effective system of internal controls, and its robust com
infrastructuré. 2020 WL 5951150, at *2Bofl was not accused of misleading omissiq
so the issue e of a failure to allege adequately a duty to disclose was absent.

Secondin Bofl, the alleged corrective disclosusas ‘a whistleblower lawsuit fileg
against Bofl by Charles Erhart, a former Aedel auditor at the compariyld. at *3. The
Ninth Circuit found that “[t]heallegations of egregious wrongdoing in the Erhart law
if accepted as true, unquestionably revealed to the market that at least someé
alleged misstatements were fals&d” at *6. For instance, one of the allegations vihat
[Erhart] personally prepared a memorandum which identified roughly 30% of Bof$
customers a%ad; meaning the customers had red flags such as suspiciously hig
balances, social securityumbers that did not match any public records, and, in
instance, the social security number of a dead person;wWhen he gave the list to h
superior, Senior Vice President John Tolla, Tolla demanded that the audit committ
the list and giveéhe altered version to the OCQd. at *6. Thus, there’s a clear connectid
between the alleged misleading statements anchoiinecting disclosure. While the Nin
Circuit noted that, to relate back, “a corrective disclosure need not be a mirror imag
prior misstatemerit id. at *6 n.3 (citingln re Williams SecLitig.—WCG Subclasss58
F.3d 1130, 140 (10th Cir. 2009), the alleged corrective disclosure here bears almo
relation to the alleged misstatement or omission, and it weugjgire the Court to acce
unsupported and implausible inferences to find a causal connection between the
loss and the statements. Thilss is more a case of “‘asserting that where there is sn
there must be fir&. 1d. at *8 (quoting Curry v. Yelp Inc. 875 F.3d 1219, 122®th Cir.
111
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2017). Accordingly,Bofl does not help Lead Plaintiff on the facts presently plead
the CAC®

Thus, n light of Lead Plaintiff's failure to allege adequately that the May 12, !
Bloombergarticle relates back to a material misrepresentation or omission of fact
March 3, 2015, the Cou@RANTS Moving Defendants’ Motion.

D. Leave to Amend

Moving Defendants urge the Court to deny leave to amend, “as Plaintiff could
allege a cognizable frautlaim based on this theory.” Mot. at 14. While the Cou
skeptical that Lead Plaintiff will be able to allege adequately that the May 12,
Bloombergarticle relates back to the alleged misrepresentations or omissions from
3, 2015, the Coumrilsois not convinced that it is an impossibility, and Lead Plaintiff
not yet had an opportunity to amend these allegatidimis the Court willgrant Lead
Plaintiff one final opportunity to amendAccordingly, the CouDISMISSES Plaintiff's
claims to the extent they rely on a connection between the May 12 Bd@dmbergarticle
and the March 3, 2015 misleading statements and/or omissions, but wiNdd HOUT
PREJUDICE.

CONCLUSION

In light of the foregoing, the CouBRANTS IN PART AND DENIES IN PART
Moving Defendants’ Request to Consider Materials Incorporated by RefgfeGéeNo.
114-9) andGRANTS Moving Defendants’ Mtion (ECF No.114). LeadPlaintiff MAY
FILE an amended consolidated complaint witthimty (30) daysof the date on which th
111

% Lead Plaintiff also makes much of the fact thaBail, the Ninth Circuit held that allegations in a laws

alone can serve as a corrective disclosure, and there need not bé&ianahdlisclosure to confirm the

truth of those allegationsSee idat *7. Lead Plaintiff contends that Takeda, like Erhart, had “firstf
knowledge” of the alleged misconduetth Not. of Supp. Auth. at 1. But the Court finds distinguisha
allegatons in a lawsuit, made by a person with firsthand knowledgepublicly filed for all to seeand

an article written by a person without firsthand knowledge reporting omeéhesending of, and not the

specific allegations in, a demand lettevenif the demand letter in question carfnem someone with
firsthand knowledge of the alleged misconduct.
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Order is electronically docketedshould Lead Plaintiffail to file anamended complair
by this datethis action will proceed on his surviving causes of action

IT IS SO ORDERED.
Dated: November 2, 2020 cf
on. Janis L.. Sammartino

United States District Judge
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